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STATE  OF  NEW  YORK. 


Pbter  S.  Wooden  vs.  Jeremiah  Austin,  President  of  the 
Albany  and  Canal  Line  of  Tow  Boats. 

The  owners  of  a  steamboat  employed  in  the  business  of  towing  boats,  for  hire, 
are  not  common  carriers,  and  hence  not  insurers.  But  they  are  liable  if 
guilty  of  gross  carelessness,  if  not  for  a  fidlure  to  exercise  ordinary  care  in 
the  management  of  the  steamer  and  the  boats  towed. 

A  proYision  in  a  contract  for  towing  that  the  boats  shall  be  towed  "  at  the  risk 
of  the  master  and  owner "  of  such  boat,  refers  to  the  perils  of  navigation, 
simply,  and  cannot  properly  be  construed  to  excuse  the  negligence  of  the 
proprietors  of  the  towing  vessel,  or  those  in  charge  thereof. 

ParUes  undertaking  to  tow  a  boat  i)x)m  one  place  to  another  are  bound  to  do 
BO,  unless  prevented  by  causes  to  which  at  least  gross  negligence  on  their 
part  does  not  contribute. 

The  defendant  agreed  to  tow  the  plaintiff's  boat  fh>m  Albany  to  New  Tork. 
After  proceeding  about  four  miles,  the  defendants*  hawser  broke,  and  set 
the  plaintiff's  boat,  with  others,  adrift,  which  floated  down  the  river  some 
fourteen  miles,  without  any  attempt  to  retrain  it.  There  was  no  explanation 
offered  in  respect  to  the  streogth  of  the  hawser ;  or  the  immediate  cause  of 
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its  breaking ;  or  in  regard  to  the  management  of  the  steamer ;  or  why  an 
effort  was  not  made  to  again  take  the  plaintiff's  boat  in  tow,  although  there 
was  evidence  to  the  effect  that  there  was  no  difficulty  in  the  steamer  taking 
the  entire  tow  through  to  New  York.  In  an  action  against  the  defendants 
for  damages  occasioned  by  their  negligence ;  Held  that  the  plaintiff  was 
improperly  nonsuited. 
The  question  of  negligence  is  peculiarly  a  question  of  fact  to  be  determined  by 
the  jury ;  and  the  case  must  be  very  clear  which  will  justify  the  court  in 
withholding  it  from  their  consideration. 

THIS  is  a  motion  for  a  new  trial,  made  by  the  plaintiff 
upon  exceptions  ordered  to  be  heard  in  the  first  instance 
at  a  general  term.  On  the  10th  day  of  December,  1859,  the 
plaintiff  entered  into  an  agreement  with  the  defendant,  by 
which,  for  the  consideration  of  $50,  the  latter  agreed  to  tow 
the  plaintiff's  boat  to  New  York,  from  Albany.  The 
plaintiff  put  in  evidence  the  following : 

"  Albany,  Dec.  10,  1859. 
A.  Nixon,  master  and  owner. 

To  Steamboat  Syracuse,  Dr. 

For  towing  from  Albany  to  New  York,  at  the  risk  of 

the  master  and  owner  of  the  boat  or  vessel  towed,  $50. 

Received  payment  for  owners, 

Ogden  Wyckoff." 

The  tow  started  for  New  York  at  3  p.  m.  of  the  same 
day,  and  after  proceeding  about  four  miles,  the  hawser 
broke,  and  the  tow  separated  from  the  propeller,  and  the 
defendant,  after  a  delay  of  from  half  to  three  fourths  of 
an  hour,  without  an  effort  to  again  take  the  plaintiff' 's 
boat  in  tow,  proceeded  with  two  barges  to  New  York. 
The  plaintiff' *s  boat  floated  down  the  river  fourteen  or 
fifteen  miles,  and  froze  in,  opposite  Stuyvesant,  where  her 
freight  was  taken  oft'.  The  plaintiff  was  nonsuited,  and 
now  moves  for  a  new  trial. 

J?.  F,  BuUardj  for  the  plaintiff'. 

J.  H,  Reynolds,  for  the  defendant. 


ALBANY— SEPTEMBER,  1866.  H 

Wooden  v,  Austin. 

By  the  Courty  Ingalls,  J.  The  defendants  were  not 
common  carriers,  and  hence  not  insurers.  ( Wells  v.  Steam 
Navigation  Oo.,  2  Camst.  204.  Catan  v.  Bumnet/y  13  Wend. 
387.)  The  defendants  were  certainly  liable,  if  guilty  of 
gross  carelessness,  if  not  for  a  failure  to  exercise  ordinary 
care  in  the  management  of  the  steamer  and  the  tow.  The 
decisions  of  the  courts,  in  this  state,  have  not  been  uni- 
form in  regard  to  the  degree  of  negligence  to  be  estab- 
lished, to  render  liable  the  owner  of  a  vessel  used  for 
towing  only,  The  following  cases  bear  upon  the  question : 
Alexander  v.  Greene^  (7  ffill^  533 ;)  Wells  v.  Steam  Ndv.  Oo. 
(8  K  r.  Rep.  375  ;)  Dorr  v.  New  Jersey  Steam  Nav.  Co.  (11 
id,  485;)  Mercantile  Mutual  Ins.  Co.  v.  Calebs^  (20  id.  173;) 
Bissell  V.  N.  T.  Central  B.  B.  Cb.,  (25  id.  442 ;)  Moore  v. 
JEvans^  14  Barb.  524 ;)  Waiters  Law  and  Prac.  {vol.  \^p.  357.) 

The  provision  of  the  contract  "  at  the  risk  of  the  mas- 
ter and  owner  of  the  vessel  towed"  had  reference  to 
the  perils  of  navigation,  simply,  and  can  not  properly  be 
construed  to  excuse  the  negligence  of  the  defendants  or 
those  in  charge  of  their  propeller ;  for,  to  give  it  any  other 
effect  would  encourage  careless  and  even  reckless  miscon- 
duct. In  Wells  V.  Steam  Navigation  Company^  (8  N.  T. 
Bep.  379,)  Mason,  J.  considering  a  similar  contract, 
remarks:  "  The  parties  undoubtedly  had  reference  to  those 
perils  of  navigation  which  were  not  the  result  of  tTie  con^ 
tractor^s  own  negligencej  when  they  provided  that  the  boat 
should  be  towed  at  the  risk  of  the  master  and  owners." 

The  question  of  negligence  is  peculiarly  a  question  of 
fact  to  be  determined  by  the  jury,  and  the  case  must  be 
very  clear  which  will  justify  the  court  in  withholding  it 
from  their  consideration.  {Ernst  v.  Hudson  Biver  Bailroad 
Co.,  35  N.  Y.  Bep.  9.)  We  think  it  can  hardly  be  said 
that  the  evidence,  in  the  case  under  consideration,  renders 
it  so  clear  that  the  defendants  were  not  guilty  of  a  degree 
of  negligence  required  to  establish  a  liability,  as  to  justify 
the  court  in  nonsuiting  the  plain tifl*.     In  determining  this 
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question,  the  evidence  must  be  considered  most  favorably 
to  the  plaintiff,  as  by  the  course  pursued  he  has  been  de- 
prived of  a  right  which  he  claimed  upon  the  trial.  From 
a  careful  examination  of  the  evidence  we  conclude  that  the 
nonsuit  should  have  been  withheld.  The  defendants,  by 
their  contract,  agreed  to  transport  the  plaintiff's  boat  to 
New  York,  and  were  bound  to  do  so,  unless  prevented  by 
causes  to  which  at  least  gross  negligence  on  their  part  did 
not  contribute.  {Harmony  v.  Bingham,  12  JV.  T.  Rep.  107. 
WelU  V.  SUam  Nav.  Co.,  (8  id.  375.)  The  defendants,  as  a 
consideration  for  entering  into  the  agreement,  received 
the  money  of  the  plaintiflF,  with  a  knowledge  of  the  season 
of  the  year,  the  condition  of  navigation,  the  capacity  of 
their  steamer,  and  the  extent  of  the  tow.  The  plaintiff's 
boat  was  taken  in  tow  late  in  the  afternoon  of  the  day  the 
propeller  started  for  New  York,  and  after  proceeding 
three  or  four  miles,  the  hawser  of  the  defendant%  broke, 
and  set  adrift  ten  canal  boats,  including  the  plaintiff's. 
And  the  evidence  discloses  no  effort  on  the  part  of  the 
defendants  to  regain  the  tow ;  nor  was  there  any  explana- 
tion offered  by  the  defendants,  in  respect  to  the  strength 
of  the  hawser,  or  the  immediate  cause  of  its  breaking ;  or 
in  regard  to  the  management  of  the  steamer ;  or  why  an 
effort  was  not  made  to  again  take  the  plaintiff's  boat  in 
tow.  The  rope  which  attached  the  plaintiff's  boat  to  the  haw- 
ser  was  not  severed;  nor  is  there  the  slightest  evidence 
showing  mismanagement  on  the  part  of  the  plaintiff  or 
those  on  board  of  his  boat.  There  is  evidence  showing 
that  the  defendants'  steamer  was  a  staunch  boat,  of  con- 
siderable power,  and  well  calculated  to  contend  with  the 
obstacles  to  navigation.  The  plaintiff's  boat  drifted,  by 
force  of  the  current  alone,  down  the  river  some  fourteen 
miles,  and  the  defendants'  steamer,  with  two  barges, 
reached  New  York.  There  is  also  evidence  to  the  effect 
that  there  was  no  difficulty  in  the  propeller  taking  the 
entire  tow   through  to  New  York.     Under  the   circum- 
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stances  of  this  case,  the  conduct  of  those  in  charge  of  the 
defendants'  steamer  is  inexplicable,  and  indicates  a  total 
disregard  of  the  contract,  and  the  rights  of  the  plaintiff. 
It  is  apparent  from  the  case  that  the  learned  judge  reluct- 
antly consented  to  take  the  case  from  the  jury,  and  we  are 
satisfied  that  upon  reflection  he  would  have  declined  to  do 
so,  as  the  case  was  one  proper  for  their  consideration. 
We  conclude  that  a  new  trial  should  be  granted. 

[Albaht  Gbnb&al  TbbkJ  September  16,  1867.    Jft22«r,  higalU  and  J22y«- 
t,  Justices.] 
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An  instrament,  made  since  1787,  by  one  person  to  another,  conveying  lands  in 
fee,  in  this  state,  operates  as  an  assignment  and  not  as  a  lease ;  and  hence 
the  strict  relation  of  landlord  and  tenant  is  not  created  thereby. 

There  is,  therefore,  no  distinction  between  the  covenants  contained  in  such  an 
fnstmment  and  other  sealed  instruments,  so  far  as  the  presumption  of  pay- 
ment or  extinguishment  is  concerned. 

Where,  in  an  action  upon  the  covenant  to  pay  rent,  contained  in  such  an 
instrument,  executed  in  1799,  there  was  no  evidence  to  show  that  any  rent 
had  ever  been  paid  upon  it,  during  a  period  of  sixty-four  years,  and  It 
appeared  affirmatively  not  only  that  the  defendant  had  not  paid  rent  within 
twenty-two  years,  prior  to  the  commencement  of  the  action,  but  that  the 
l^laintiff  had  not  claimed  the  same;  Held  that  upon  these  facts  the  law  raised 
the  presumption  that  the  cause  of  action  had  been  released,  discharged  or 
extinguished,  and  the  plaintiff  could  not  recover. 

The  presumption  of  payment,  in  such  a  case,  will  not  be  repelled  by  an  admis- 
sion of  the  defendant  that  there  had  been  a  general  resistence  and  ref^isal  to 
pay  rent,  for  the  last  twenty-five  years,  by  the  tenants  of  the  manor  of  which 
the  lands  in  question  constituted  a  part. 

THIS  is  an  appeal  by  the  defendant  from  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  the 
plaintiff. 

A.  Bingham^  for  the  appellant 

TF.  A.  Beachy  for  the  respondent 
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By  the  Oourty  Ingalls,  J.  The  case  contains  the  follow- 
ing: "It  was  proved  that  during  all  the  time  in  which 
the  defendant  had  been  an  owner  of,  or  connected  with, 
the  premises,  from  1842  down,  no  rent  on  the  said  inden- 
ture had  been  claimed^  or  paid  hy  the  defendant  or  his  co-tenants; 
that  this  suit  was  commenced  on  the  12th  day  of  May, 
1864,'*  A  more  unequivocal  state  of  facts  than  the  above 
could  not  well  be  proved,  as  thereby  it  appears  affirmatively, 
not  only  that  the  defendant  had  not  paid  rent  within 
twenty-two  years  prior  to  the  commencement  of  this  ac- 
tion, but  that  the  plaintiff  had  not  claifned  the  same.  There 
is  certainly  significance  in  the  expression  "  no  rent  on  the 
said  indenture  had  been  claimed^'*  which  implies  rather  an 
admission  that  the  claim  or  cause  of  action  did  not  exist, 
than  that  the  remedy  to  enforce  a  supposed  right  of  action 
had  not  been  resorted  to  during  such  period.  Indeed 
there  is  no  evidence  that  rent  had  ever  been  paid  upon 
the  said  indenture  executed  by  Greenman  Carpenter  to 
Stephen  Van  Rensselaer  on  the  15th  day  of  September, 
1799,  a  period  of  about  sixty-four  years  prior  to  the  com- 
mencement of  such  action.  It  is  settled  that  the  instrument 
in  question  operated  as  an  assignment  and  not  as  a  lease, 
and  hence  the  strict  relation  of  landlord  and  tenant  was 
not  created  thereby.  (  Van  Rensselaer  v.  Dennison,  35  N.  Y. 
Hep.  393.)  There  would  therefore  seem  to  be  no  distinc- 
tion between  the  covenants  contained  in  the  instrument  in 
question  and  other  sealed  instruments,  so  far  as  the  pre- 
sumption of  payment  or  extinguishment  is  concerned. 
The  question  then  arises,  has  the  plaintiff,  under  the  cir- 
cumstances of  this  case,  by  lapse  of  time,  lost  the  right  to 
recover  upon  the  covenants  contained  in  the  instrument 
in  question.  In  other  words,  does  the  law,  upon  the  fact 
thus  substantially  conceded,  raise  the  presumption  that 
the  alleged  cause  of  action  has  been  released,  discharged 
or  extinguished  ?    We  are  of  opinion  that  it  does,  and  that 
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the  plaintiff  was  not  entitled  to  recover,  upon  the  facts 
proved. 

The  case  of  Tt/ler  v.  Heidom,  (46  Barh,  439,)  decided  by 
this  court,  does  not,  in  my  judgment,  dispose  of  this 
case.  In  that  ease  there  was  no  positive  evidence  that  rent 
had  not  been  paid  within  twenty  years,  and  the  court  gave 
prominence  to  that  fact.  Judge  Hogeboom  remarks,  at 
page  463 :  "  Taking  these  circumstances  into  consideration, 
to  wit,  the  supposed  absence  of  any  necessity  for  proof  on  the 
part  of  the  plaintiff  as  to  the  payment  or  non-payment  of 
rent,  except  for  the  year  1842 ;  the  conceded  existence  of  an 
instrument  providing  for  the  payment  of  a  perpetual  rent, 
obligatory  upon  the  parties  to  the  suit ;  the  possession  and 
production  of  this  instrument  by  the  plaintiff;  the  absence 
of  any  positive  proof  of  non-^Sijmeuty  or  of  any  facts  or  cir- 
cumstances leading  to  the  presumption  of  the  extinguish- 
ment of  the  rent;  the  careful  transmission  to  the  plaintiff 
of  all  the  rights  and  interest  which  Van  Rensselaer  had  to 
the  property  and  the  rents  subsequent  to  the  execution  of 
the  instrument,  I  do  not  think  we  ought  to  indulge  the 
presumption  that  the  rent  was  extinguished  or  discharged 
or  paid."  The  positive  evidence  that  no  rent  had  been 
paid  within  twenty-two  years  prior  to  the  commencement 
of  the  action,  and  the  absence  of  any  evidence  that  any  rent 
whatever  had  ever  been  paid  upon  said  instrument,  clearly 
distinguishes  the  case  at  bar  from  Tyler  v.  Heidorn.  We 
do  not  think  the  admission  by  the  defendant  that  there 
had  been  a  general  resistance  and  refusal  to  pay  rent  for 
the  last  twenty-five  years,  by  the  tenants  of  the  manor  of 
Rensselaerwyck,  repels  the  presumption  which  the  law 
raises  against  the  claim  in  question.  It  is  a  fact  as  notori- 
ous that  actions  were  repeatedly  commenced  to  enforce 
the  payment  of  rent  upon  similar  instruments,  in  one  form 
and  another,  at  almost  all  periods  during  the  last  twenty- 
five  years,  as  that  there  has  been  a  resistance  to  the  pay- 
ment of  such  rent 
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The  presumption  of  payment  or  extingnshment  of  de- 
mands or  causes  of  action,  arising  from  lapse  of  time,  has 
been  frequently  enforced.  In  Cflark  v.  ffopkinSy  (7  John. 
656,)  the  court  refused  to  allow  judgment  to  be  entered 
upon  bond  and  warrant  of  attorney  of  eighteen  years  stand- 
ing, and  remark :  ^^  It  has  been  decided  that  after  eighteen 
or  twenty  years  a  bond  will  be  presumed  to  have  been 
paid."  In  Jackson  v.  Prattj  (10  John,  381,)  the  court  held 
that  when  no  demand  had  been  made,  or  steps  taken  to 
enforce  payment  of  a  mortgage  for  nineteen  years  prior  to 
the  trial,  a  jury  would  be  warranted  in  finding  it  satisfied. 
In  Oiles  v.  Baremore,  (5  John.  Oh.  545,)  the  court  of  chan- 
cery held  that  a  mortgage  upon  which  no  interest  had  been 
paid  or  demanded  for  thirty-five  years  would  be  presumed 
satisfied. 

In  Fox  V.  Phelps,  (20  Wenid,  437,)  the  court  decided  that 
the  performance  of  a  condition  would  be  presumed,  after 
the  lapse  of  twenty-nine  years.  In  Bander  v.  Snyder, 
(5  Barb.  63,)  Justice  Harris  remarks :  "When  the  forbear- 
ance has  continued  twenty  years,  this  alone  is  sufficient, 
of  itself,  to  warrant  the  presumption  of  payment,  and  when 
connected  with  circumstances  tending  to  prove  payment,*' 
a  shorter  period  will  be  sufficient.  {See  also  Failing  v. 
Schencky  3  Silly  345 ;  Cowen  ^  HilVs  Notes  to  PhU.  Ev.  vol. 
1,  p.  316,  ^c.  note  307.)  It  was  held  in  Livingston  v.  lAv- 
ingstony  (4  John.  Oh.  294,)  that  where  there  had  been  no 
demand  of  rent  upon  a  perpetual  lease,  for  forty-four  years 
from  the  date  of  the  lease,  the  lapse  of  time  was  sufficient 
evidence  that  the  rent  had  been  extinguished. 

In  Jackson  v.  BaviSy  (5  Coweny  130,)  Sutherland,  J.  re- 
marks: ^^Satisfaction  of  the  rent  might  possibly  be  pre- 
sumed, as  payment  of  a  bond  will  be,  after  a  forbearance 
of  twenty  years,  unexplained  on  the  part  of  the  obligee." 
{See  also  Belmont  v.  ffBrien,  12  K  Y.  Rep.  395.)  The  law 
does  not  regard  with  favor  the  enforcement  of  causes  of 
action,  which  by  lapse  of  time  become  stale,  when  there  are 
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no  circumstances  proved  which,  afford  a  reasonable  excuse 
for  the  delay  in  enforcing  the  same.  In  Ellison  v.  Moffatt^ 
(1  John.  Ch.  46,)  a  bill  was  filed  for  an  accounting,  and  it 
appearing  that  there  had  been  a  delay  of  twenty-six  years, 
the  chancellor  dismissed  the  bill,  and  remarks:  ^'Itis 
against  the  principles  of  public  policy  to  require  an  account 
after  the  plaintiff  has  been  guilty  of  so  great  laches/'  {Ses 
also  Arden  v.  ArdeUy  1  John.  Ch.  313 ;  Pickering  v.  Stam- 
ford^ 2  Ves.  Jr.  272.)  In  Kingsland  v.  BoberU,  (2  Paige, 
193,)  the  bill  was  filed  for  an  accounting  in  regard  to  a 
transaction  which  occurred  twenty  years  prior  to  filing  the 
bill,  and  the  chancellor  refused  relief  on  account  of  the 
staleness  of  the  demand,  and  says:  ^^But  at  all  events  the 
staleness  of  the  demand,  and  the  length  of  time  which  has 
elapsed  is  sufficient  to  induce  the  court  to  refuse  its  aid  at 
this  time."  In  Piatt  v.  VatteUy  (9  Peters,  4050  Justice 
Story  says,  in  regard  to  the  satisfaction  of  a  cause  of  ac- 
tion :  "And  we  are  of  opinion  that  the  lapse  of  time  is 
upon  principles  of  a  court  of  equity  a  clear  bar  to  the  pre- 
sent suit,  independently  of  the  statiUe.**  He  then  cites  with 
approbation  the  remarks  of  Lord  Camden  in  Smith  v.  Clay^ 
{note  to  3  Brown's  Ch.  Rep.  640,)  which  are  as  follows : 
"  A  court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands  when  the  party  has  slept  upon  his 
rights,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good 
faith  and  reasonable  diligence ;  when  these  are  wanting, 
the  court  is  passive  and  does  nothing.  Laches  and  neg- 
lect are  always  discountenanced,  and  therefore  from  the 
beginning  of  this  jurisdiction  there  was  always  a  limitation 
to  suits  in  this  court.*'  Justice  Story  further  remarks  that 
this  doctrine  has  repeatedly  received  the  sanction  of  the 
American  ^nd  English  courts,  and  cites  several  cases  in 
support  of  the  f^ssertion.  {See  also  Chalmer  v.  Bradlej/j 
Vol.  LL  2 


18  CASES  m  THE  SUPREME  COURT. 

Lyoa  V.  Chase. 

1  Joe.  ^  Walker  J  51,)  witere  this  subject  is  very  fully  dis- 
cussed. We  are  unable  to  see  why  this  principle,  which 
seems  of  such  universal  application,  does  not  apply  to  the 
case  at  bar.  For,  as  has  been  before  remarked,  the  instru- 
ment in  question  was  executed  in  1799,  and  there  is  not 
the  slightest  evidence  in  the  case,  showing  that  rent  has 
been  paid  thereon,  and  there  is  positive  evidence  that  none 
has  been  paid  within  twenty-two  years  prior  to  the  com- 
mencement of  this  action.  K  such  a  demand  is  not  to  be 
regarded^  as  stale,  and  for  that  reason  barred,  it  is  difficult 
to  imagine  one  where  the  principle  should  apply.  The 
rule  is  salutary,  and  well  calculated  to  protect  the  rights 
of  parties  against  the  assertion  of  claims  which  from  lapse 
of  time  are  not  easily  traversed,  on  account  of  loss  of  evi- 
dence or  other  causes ;  and  the  misfortune,  if  any  arises, 
certainly  should  be  sustained  by  the  party  who  has  neg- 
lected to  assert  the  claim  within  a  reasonable  time. 

The  answer  and  motion  for  a  nonsuit  sufficiently  raise 
the  question  which  we  have  considered.  The  judgment 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

[Albakt  Gbnbbal  T£Bm,  December  2,  1867.    Feekhmn,  MUUr^  and  Ligaik, 
.  Jq9Uoee.] 
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The  Mayob,  Aldbemen  and  Commonaltt  of  the  City  of 
New  York  vs.  DbWitt  C.  Lent  and  others. 

The  rale,  of  general  application,  that  the  possession  of  personal  property  im- 
plies ownership,  against  the  world,  is  exceptional  in  cert^  cases. 

On  the  2d  of  Deconber,  1784,  the  common  council  of  New  York,  from  grati- 
tude for  the  distinguished  services  of  Gen.  Washington,  voted  an  address  to 
him,  together  with  the  freedom  of  the  city,  in  a  gold  box.  At  a  subsequent 
meeting  of  the  common  council,  on  the  2d  of  May,  1786,  the  mayor  pro- 
duced and  read  a  letter  from  Gen.  Washington,  in  reply  to  the  address, 
which  was  addressed  to  the  "  Honble.  The  Mayor,  Recorder,  Aldermen  and 
Commonalty  of  the  city  of  New  York."  By  order  of  the  common  council, 
the  address  and  reply  were  published,  and  entered  upon  the  minutes.  One 
A.  was  in  possession  of  the  letter  in  the  year  1884,  and  continued  to  possess 
it  until  his  death,  in  November,  1868,  when  it  passed  into  the  hands  of  his 
executrix,  who,  in  May,  1864,  placed  it  in  the  hands  of  auctioneers,  by 
whom  it  was  sold,  at  auction,  to  the  defendant  L.  How  A.  became  the 
possessor  of  the  letter  was  not  shown ;  nor  did  it  appear  that  any  offer  was 
made  by  L.  to  show  title,  other  than  simple  possesmon. 

MMI.  That  the  letter  was  a  particular  and  a  peculiar  species  of  property; 
and  that  its  style,  address  and  character  as  a  response  to  a  legislative  act^ 
should  of  itself  be  regarded  as  having  imparted  notice,  to  all,  that  from  the 
moment  of  its  reception  and  recording  it  became  the  property  of  the  corpo- 
ration to  whom  it  was  addressed. 

2.  That,  unlike  other  personal  property,  which  ordinarily  possesses  but  little, 
if  any,  distinctive  mark  which  might  place  individuals  upon  inquiry,  this  let- 
ter, so  written,  in  such  terms,  and  so  addressed,  held  A.  to  constantly  recur- 
ring notice  of  its  ownership  by  the  corporation. 

8.  That  the  evidence  as  to  title  to  the  letter  was  of  that  character  which  called 
for  a  finding  by  the  jury  thereon,  and  their  finding  in  lavor  of  the  plaintifb 
was  oonclnsive  between  the  parties. 

APPEAL  by  the  defendants  from  a  judgment  entered  in 
favor  of  the  plaintiff^  upon  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  possession  of  an 
autograph  letter,  written  by  General  Washington,  and 
addressed  to  the  plaintiflPs,  in  1785,  and  which,  in  May, 
1864,  was  sold  at  auction  by  the  defendants,  composing 
the  firm  of  Bangs,  Merwin  k  Co.  to  the  defendant  Lent 

It  appeared  in  evidence  that  John  Allan,  in  the  year 
1864,  was  in  the  possession  of  the  letter,  and  that  it  con- 
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tinued  in  his  possession  nnlil  November  1, 1863,  when  be 
died,  and  the  possession  tbereof  passed  to  Margaret  Stew- 
art, bis  executrix,  by  wbom  it  was  placed  in  the  hands  of 
the  above  named  auctioneers,  to  be  sold  at  public  auction, 
and.  it  was  sold  by  them  to  Lent,  for  the  sum  of  $2050. 
On  the  26th  of  October,  thereafter,  the  plaintiffs  demanded 
possession  of  the  said  letter,  from  the  defendants,  which 
was  refused. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  and 
assessed  the  damages  for  detention  at  six  cents,  and  the 
value  of  the  property  at  (2050. 

F.  N.  Banff 8^  for  the  appellants.  I.  The  plaintiffs  in  this 
action,  being  the  corporation  called  the  Mayor,  Aldermen 
and  Commonalty  of  the  city  of  New  York,  proved  no  past 
or  present  right  of  property  iathe  letter.  1.  The  letter, 
if  the  property  of  any  one  besides  the  writer,  belonged  to 
those  to  whom  it  was  addressed.  It  was  addressed  to  the 
Mayor,  Reeordety  Aldermen  and  Commonalty  of  the  city 
of  New  York.  There  was  no  such  corporation  in  1785, 
and  the  persons  thus  addressed  were  never  subsequently 
incorporated  by  that  name.  2.  The  evidence  shows  that 
the  common  council  made  no  claim  to  be  proprietors  of 
the  letter.  The  mayor  "  produced  "  it — but  it  does  not 
appear  that  he  parted  with  the  possession  of  it,  nor  that 
the  common  council  ordered  it  to  be  preserved  or  put  on 
file.  On  the  contrary,  after  having  entered  it  at  large  in 
their  minutes,  they  ordered  it  to  be  "published."  3.  These 
facts,  coupled  with  the  ordinary  course  of  business  testified 
to  by  Mr.  Valentine,  amount  to  a  disclaimer  on  the  part 
of  the  corporation  of  any  proprietary  interest  in  the  mere 
paper  and  ink  constituting  the  letter,  and  warrant  the 
conclusion  that  the  corporation  meant  to  content  itself 
with  the  copy  on  its  minutes,  and  abandon  the  original 
paper  and  ink  to  its  actual  possessor,  or  to  chance ;  and 
therefore,    4.  The  court  should  have  nonsuited  the  plain* 
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tiffy  in  accordance  with  the  defendants'  motion ;  and  it 
erred  in  refusing  to  do  so ;  and  it  should  have  charged  the 
jury  in  accordance  with  the  defendants'  proposition,  that 
there  was  no  evidence  to  show  that  tlie  letter  ever  came 
into  the  possession  of  the  plaintifSb,  or  that  the  right  of 
property  was  ever  in  them. 

n.  The  proposition  submitted  by  the  defendants'  coun- 
sel, that  upon  the  undisputed  facts  the  statute  of  limita- 
tions was  a  bar  to  the  action,  was  sound,  and  the  court 
erred  in  refusing  so  to  charge,  and  it  also  erred  in  charg- 
ing that  if  the  letter  came  honestly  into  Allan's  possession, 
by  loan  or  otherwise,  without  coming  to  any  ownership  at 
the  same  time,  then  the  action   might  be  maintained. 

1.  One  undisputed  fact  was,  that  Allan  had  been  in  pos- 
session for  thirty  years,  claiming  title  to  the  letter  as  tt» 
abgohUe  oumerj  from  time  to  time  openly  showing  the  letter 
as  his  own  to  various  members  of  the  corporate  body. 

2.  Assuming  it  to  be  a  true  and  just  inference  from  these 
facts,  (as  the  jury  have  found  it  to  be,)  that  Allan's  taking 
of  the  letter  was  by  permission  of  the  corporation,  in  the 
character  of  a  borrower  or  bailee,  then  his  assertion  of  title 
was  an  act  which,  without  demand,  constituted  a  right  of 
action  against  which  the  statute  of  limitations  began  to 
run.  (Murray  v.  Burling^  10  John.  172.  Lochwoodv.  BtMj 
1  Oowen,  322.  Connah  v.  Hale^  23  Wend.  466.  Mitchell  v. 
Williams,  4  HiU,  13.  Carroll  v.  Obn^,  40  Barb.  220.  Damr 
mm  V.  Donadi,  2  E.  B.  Smith,  121.) 

nL  The  court  having  been  requested  by  the  defendants' 
counsel  to  charge  the  jury  that  if  Mr.  Allan  came  latoffdh/ 
into  possession  of  the  letter,  the  statute  of  limitations  was 
a  bar  to  the  action,  and  the  court  having  answered,  ^^  there 
is  no  question  about  that,"  and  the  court  having  also 
charged  the  jury  that  if  Allan  became  wrongfully  possessed 
of  the  letter,  the  action  was  defended,  the  verdict  must  be 
deemed  to  have  negatived  the  idea  that  his  possession  was 
either  rightful  or  wrongful,  which  is  an  absurdity,  and  the 
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verdict  is  againet  both  the  law  as  so  stated,  and  against 
the  evidence. 

rV.  The  court  erred  in  refusing  to  charge  the  jury,  aa 
requested,  that  by  the  evidence  Allan  came  into  possession 
of  the  letter  lawfully  and  became  the  owner  thereof. 

1.  The  plaintiffs  had  averred  that  the  letter  had  been  taken 
from  them  wrongfully ;  but  there  was  no  direct  evidence 
that  that  was  so,  while  the  proof  was  that  a  taking  for  the 
purpose  of  publication  was  expressly  authorized  by  the 
common  council,  and  the  jury  had  no  right  to  assume, 
without  evidence,  that  Allan  or  his  predecessor  in  the 
possession  had  purloined  the  letter.  2.  The  answer  which 
was  read  in  evidence,  averred  that  he  came  lawfully  into 
possession,  and  was  the  owner,  and  there  was  no  evidence 
to  contradict  it. 

V.  There  was,  in  fact,  nothing  to  submit  to  the  jury, 
the  evidence  not  being  contradictory,  and  it  being  the 
duty  of  the  court  to  apply  the  presumptions  of  law 
arising  from  the  evidence,  even  if  the  answer  was  not 
decisive.  1.  To  leave  it  to  a  jury  to  determine  whether 
Allan's  possession  originated  in  theft,  purchase  or  loan, 
without  any  thing  to  guide  them  to  a  definite  conclusion, 
(if  the  evidence  furnished  by  the  answer  is  rejected,)  is  to 
substitute  mere  conjecture  for  the  rational  processes  of 
the  mind,  and  to  put  the  rights  of  a  suitor  at  the  mercy 
of  mere  chance.  Any  verdict  would  have  been  consist- 
ent with  the  evidence,  if  the  present  one  is,  and  it  is  im- 
possible to  tell  what  directed  the  minds  of  the  jury  to  the 
theory  which  they  seem  to  have  adopted.  In  such  a  case, 
presumptions  which  are  safe,  and  in  accordance  with  the 
nature  of  things  and  the  ordinary  course  of  events,  are 
wisely  substituted  by  the  law  for  mere  speculation  and 
conjecture.  {Starkie  an  Evidence^  vol,  2,  part  2,  tit.  Pre- 
scription^  p.  904.     Schauber  v.   Jackson^  2  Wevid.  37,  38.) 

2.  The  possession  of  John  Allan  for  thirty  years  raised  a 
legal  presumption  that  he  had  a  lawful  transfer  of  title 
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£rom  the  former  owner.     (Eyre  v.  Sighee^  35  Barh,  502.) 

3.  It  is  more  reasonably  likely  that  the  corporation  by 
Bome  lawful  means,  parted  with  their  title  to  the  letter, 
knowingly  and  intentionally,  than  that  they  either  loaned 
it  to  John  Allan,  or  that  he  stole  it.  They  were  more 
likely  to  give  it  away  or  abandon  it,  or  to  sell  it,  or  to 
permit  it  to  be  sold  under  execution,  than  to  loan  it 

4.  If,  for  an  assumed  want  of  corporate  power  to  sell  or 
give  away  the  letter,  the  presumption  is  inapplicable  to  this 
case,  then  the  only  other  presumption  must  be  that  it  was 
parted  with  by  some  officer  or  agent  of  the  corporation  in 
breach  of  his  duty,  which,  of  itself,  constituted  a  conversion 
and  created  a  right  of  action  existing  more  than  thirty  years 
ago,  and  now  barred  by  the  statute  of  limitations.  5.  If 
thirty  years'  possession  of  personal  property  does  not 
create  a  presumption  of  a  title  by  grant,  or  of  an  actionable 
conversion,  where  is  to  be  the  end  of  replevin  suits? 
6.  The  court  erred  in  its  various  refusals  to  charge  as 
requested  by  the  defendants'  counsel. 

Richard  O'G-ormany  for  the  respondents.  L  The  first 
exception  appears  on  page  11,  where  the  counsel  for  the 
appellants  moved  to  dismiss  the  complaint  upon  two  dis- 
tinct grounds,  namely :  1st  That  there  was  no  evidence 
that  the  respondents  had  any  right  of  property  to  the  letter. 
2d.  That  there  was  no  evidence  that  it  was  ever  in  their 
possession,  and,  if  it  waSj  there  was-  not  a  sufficient  foun- 
dation for  a  replevin  suit  in  1864,  The  first  ground  is 
disposed  of  by  the  sworn  answer  of  the  defendants,  where 
they  admit  "  upon  information  and  belief,  that  on  or  about 
the  second  of  May,  1785,  the  said  letter  was  in  the  hands 
of  the  person  then  holding  the  office  of  mayor  of  the  plain- 
tiffs, and  \ias  by  him  produced  at  a  common  council  held 
at  the  almshouse  in  the  city  of  New  York,  on  the  second 
of  May,  1785."  It  is  established  by  the  admission  of  the 
appellants  and  by  the  evidence^  that  such  a  letter  waa 
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written  by  General  Washington,  in  reply  to  the  address 
referred  to,  and  that  it  was  directed  to  "  The  Mayor,  Re- 
corder, Aldermen  and  Commonalty  of  the  city  of  New 
York,"  by  the  executive  officer  received,  read,  and  entered 
upon  the  minutes.  .  Can  it  be  seriously  questioned  that 
the  letter  became  and  continued  the  property  of  the  res- 
pondents, without  evidence  is  adduced)  showing  some 
disposition  of  it  by  them  ?  The  answer  to  that  portion  of 
the  motion  to.  dismiss  the  complaint  which  rests  upon  the 
concession  that  though  the  letter  was  in  the  possession  of 
the  respondents,  yet  that  fact  was  not  a  sufficient  founda^ 
tioDL  "for  a  replevin  suit  in  1864/'  is  that,  until  the  public 
sale  of  the  letter  in  1864,  there  is  nothing  to  show  that  the 
respondents  had  any  knowledge,  express  or  implied,  that 
the  same  was  not  in  their  actual  possession. 

II.  The  exception,  is  not  well  taken,  because  the  mere 
notoriety  of  possession,  twenty  years  before,  did  not  make 
the  title  to  the  letter,  or  establish  ownership. 

m.  The  letter  itself  from  its  address  and  its  subject 
matter,  imparted  notice  to  Allan  and  to  the  world,  that  it 
was  peculiarly  the  property  of  the  corporatibn. 

rV.  The  request  to  charge,  that  there  was  no  evidence 
to  show  that  the  letter  ever  came  into  the  possession  of 
the  plaintiffs,  or  that  the  right  of  property  was  ever  in 
them,  was  properly  refused,  because  of  the  admission  in 
the  answer  and  the  evidence  in  the  case;  but  the  court 
left  it  to  the  jury  to  determine,  as  a  fact,  whether  the  cor- 
poration had  the  title  and  possession ;  and  the  jury  found 
that  it  had. 

First  The  justice  properly  refused  to  charge  that  the 
statute  of  limitations  was  a  bar  to  the  action,  but  he  did 
charge,  that  if  Allan  "  obtained  the  letter  improperly,  and 
with  the  intent  to  convert  it  to  his  own  use,  wrongfully; 
then  his  suit  is  defensible  because  the  conversion  took  place 
more  than  thirty  years  ago,  and  the  action  should  have 
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beeD  commenced  within  six  years  of  that  time  in  order  to 
enable  the  plaintiffs  to  recover." 

V.  The  defendants'  counsel  asked  the  conrt  to  instruct 
the  jury  that  by  the  evidence  Allan  came  into  possession 
lawfully  and  became  the  owner  thereof.  This  request  was 
very  properly  declined,  and  for  the  reasons  first,  there  was 
no  evidence  offered  showing  how  Allan  became  possessed 
of  it;  and,  secondly,  this  was  a  £act  to  be  found  by  the 
jury,  and  was  by  the  justice  submitted  to  them. 

Second.  The  justice  charged  that  if  the  letter  came  hon- 
estly into  the  possession  of  John  Allan,  by  loan  or  other- 
wise, without  obtaining  any  ownership  at  the  same  time, 
then  that  this  action  was  maintainable.  The  jury  have,  by 
their  verdict,  affirmed  that  to  be  the  state  of  facts. 

2%trd.  The  statute  of  limitations  then  has  no  applica- 
tion, because  a  demand  by  the  corporation  for  the  letter, 
and  its  refusal,  revived  the  ownership  thereof  in  them,  and 
authorized  the  bringing  of  this  action. 

VL  It  does  not  appear  in  evidence  that  the  corporation 
had  any  knowledge  or  discovered  that  the  letter  was  out 
of  their  possession,  until  the  time  of  the  demand  and 
refusal,  namely,  on  the  26th  of  October,  1864.  This  action, 
it  appears,  was  brought  within  six  years  after  such  knowl- 
edge and  discovery. 

Barnard,  P.  J.  The  facts  established  in  this  case  are 
few,  and  in  themselves  are  not  the  subject  of  dispute.  On 
the  2d  December,  1784,  the  common  council,  imbued  with 
emotions  of  gratitude  for  the  distinguished  services  of 
General  Washington,  voted  an  address  to  him,  together 
with  the  freedom  of  the  city,  in  a  gold  box.  At  a  subse- 
quent meeting  of  the  common  council,  held  on  the  2d 
May,  1785,  the  mayor  produced  and  read  a  letter  from 
General  Washington  replying  to  the  address  of  the  corpo- 
ration, which  was  addressed  to  the  '^Honble.  The  Mayor, 
Recorder,  Aldermen  and  Commonally  of  the  city  of  New 
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York,"  and  subscribed  by  "  Q-eo.  Washington."  By  order 
of  the  common  council  the  address  and  the  reply  were/ 
published  and  entered  upon  the  minutes.  One  John 
Allan  had  the  letter  in  his  possession  abont  thirty  years 
before  the  trial  of  the  action,  and  at  his  death  it  passed 
into  the  hands  of  his  daughter,  who  claimed  possession  up 
to  the  period  of  its  sale,  on  the  day  of  May,  1864, 

when,  as  alleged,  it  became  the  property,  by  purchase,  of 
the  defendant  Lent.  How.  Allan  became  the  possessor 
of  the  letter,  is  in  no  way  shown  by  the  evidence ;  nor 
does  it  appear  that  any  offer  was  made  on  behalf  of  the 
defense  to  show  title,  other  than  simple  possession. 

The  learned  justice  who  tried  the  cause,  charged  the 
jury,  "  If  there  was  any  way  in  which  the  common  coun- 
cil could  deprive  themselves  of  their  interest  in  the  letter 
and  pass  it  to  him,  you  will  ascertain  whether  it  is  so,  and 
you  will  determine  whether,  when  he  became  possessed 
of  it,  he  became  so  possessed  lawfully  or  unlawfully." 

The  justice  further  charged,  "Did  the  deceased,  John 
Allan  receive  this  paper  as  owner  of  it,  when  he  did 
receive  it,  or  did  he  not  ?  If  he  received  it  as  owner,  and 
was  owner  of  it  at  the  time,  of  course  this  suit  is  defended  ; 
or  if  he  obtained  it  improperly,  and  with  the  intent  to 
convert  it  to  his  own  use  wrongfully,  then  this  suit  ia  de- 
fended, because  the  conversion  took  place  more  than  thirty 
years  ago,  and  the  action  should  have  been  commenced 
within  six  years  of  that  time  to  enable  the  plaintiffs  to 
recover.  If,  on  the  other  hand,  you  believe  he  acquired 
it  honestly,  by  loan  or  otherwise,  without  acquiring  an 
absolute  property  in  it,  at  the  time  he  received  it,  then  the 
plaintiffi  are  entitled  to  recover.*' 

We  are  unable  to  discover  any  error  in  these,  the  sub- 
stantial portions  of  the  justice's  charge,  and  the  questions 
involved  having  been  fairly  submitted  to  the  jury,  and  they 
having  found  a  verdict  for  the  plaintiffs,  we  must  conclude 
that  in  so  finding  they  determined  that  Allan  did  acquire 
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the  custody  of  the  letter  honestly,  without  acquiring  an 
absolute  property  in  it. 

The  rule  of  general  application,  that  the  possession  of 
personal  property  implies  ownership  against  the  world 
must  be  regarded  as  exceptional  in  certain  cases. 

In  the  present  action  the  letter  was  a  particular  and 
peculiar  species  of  property.  Its  style,  address  and  respon- 
sive  character  to  a  legislative  act,  should  of  itself  be 
regarded  as  having  imparted  notice  to  all,  that  from  the 
moment  of  its  reception  and  sending  it  became  the  prop- 
erty of  the  corporation  to  whom  it  was  addressed. 

Unlike  other  personal  property,  which  ordinarily  pos- 
sesses but  little,  if  any,  distinctive  mark  which  might  place 
individuals  upon  inquiry,  this  letter,  so  written,  in  such 
terms,  and  so  addressed,  held  Allan  to  constantly  recur- 
ring notice  of  its  ownership  by  the  corporation. 

His  possession  was  wholly  unexplained,  and  the  jury 
have  charitably  found  that  he  had  become  possessed  of  it, 
but  without  title  by  any  alienation  from  the  corporation 
who  were  originally  and  rightfully  its  possessors  and 
owners. 

"So  notice  is  shown  to  have  been  at  any  time  given  to 
the  corporation  of  the  possession  by  Allan.  Had  such 
notice  been  shown,  the  statute  of  limitations  by  appropri- 
ate lapse  of  time  might  have  had  application. 

The  judgment  should  be  affirmed,  with  costs. 

Ingraham,  J.  I  concur  in  affirming  the  judgment  upon 
the  ground  that  the  evidence  as  to  title  to  the  letter  was 
of  that  character  which  called  for  a  finding  by  the  jury 
thereon;  and  such  finding  in  favor  of  the  plaintiffs  is  con- 
clusive between  the  parties. 

SuTHBRLAND,  J.  (disseuting.)  From  lapse  of  time,  Wash- 
ington's letter,  the  subject  of  this  action,  Jhas  become  valu- 
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able  as  an  article  of  virtue.  It  eeems  that  it  brought 
$2050  at  auction,  in  1864.  But  it  is  not  at  all  probable 
that  "  The  Mayor,  Recorder,  Aldermen  and  Commonalty 
of  the  city  of  New  York,"  to  whom  the  letter  was  addressed 
in  1785,  viewed  it  or  treated  it  as  property. 

The  evidence  is,  that  at  a  meeting  of  the  common  coun- 
cil, on  the  2d  of  May,  1785,  the  mayor  produced  the  letter ; 
that  the  letter  was  transcribed  into  the  minutes  of  the 
common  council,  and  ordered  to  be  published,  with  the 
address  to  which  the  letter  was  an  answer.  This  was  all 
the  evidence  to  show  property  in,  or  possession  of,  the 
letter.  The  presumption  from  the  levideuce  is,  that  the 
letter  and  address  were  sent  to  the  printer  to  be  published, 
and  that  they  were  published,  and  the  further  presumption 
is  that,  having  been  transcribed  into  the  minutes,  and 
published,  no  importance  was  attached  to  the  preservation 
of  the  original  letter  by  the  city  authorities,  and  that  it 
never  came  back  from  the  printer. 

Upon  the  evidence  which  has  been  stated,  the  plaintiffs 
rested  their  case,  to  recover  the  possession  of  the  letter 
from  the  defendants,  the  auctioneers,  in  whose  possession 
the  letter  was  found,  in  1864,  nearly  eighty  years  after  the 
transaction  as  to  the  letter  in  1786. 

I  doubt,  under  the  circumstances,  whether  the  evidence 
was  sufficient  to  show  property  in  the  plaintiffs.  At  all 
events  I  doubt  whether  the  evidence  was  sufficient  to  rebut 
the  presumption,  that  the  defendants,  the  auctioneers, 
were  lawfully  in  possession,  and  as  owners,  or  as  agents 
of  the  party  for  whom  they  sold  the  letter  as  owner,  view- 
ing the  letter  as  property. 

But  it  is  not  necessary  to  put  our  decision  of  this  case 
on  the  ground  of  any  defect  or  deficiency  in  the  proofs  of 
the  plaintiffs,  or  upon  the  prima  facie  evidence  of  ow&ership 
from  the  bare  possession,  at  the  time  the  plaintiffs  made 
the  demand  of  the  letter.     The  evidence  on  the  part  of 
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the  defendants  was  express  and  undisputed,  that  Mrs. 
Stewarty  the  daughter  and  executrix  of  one  John  Allan, 
placed  the  letter  in  the  hands  of  the  auctioneers  for  sale ; 
that  he  was  a  collector  of  rare  manuscripts  and  literary 
curiosities ;  that  he  had  a  large  collection  of  such  articles ; 
that  at  the  time  of  his  death,  in  1863,  he  had  been  in 
possession  of  the  letter  for  thirty  years  and  upwards, 
exhibiting  it  to  various,  persons  from  time  to  time,  as  his 
own. 

It  was  a  presumption  of  law,  I  think,  from  this  undis- 
puted evidence  of  long  interrupted  adverse  possession,  not 
only  that  John  Allan  was  the  owner  at  the  time  of  his 
death,  but  also  that  the  letter  came  into  his  possession  law- 
fully and  as  owner.  No  doubt  the  plaintiffl  might  have 
rebutted  this  presumption  by  showing  that  John  Allan 
got  possession  unlawfully,  by  a  larceny,  trespass,  fraud  or 
wrongful  conversion  ;  but  if  this  could  be  shown,  and  had 
been  shown,  the  statute  of  limitations  would  have  been  a 
bar  to  the  action.  I  assume,  too,  that  the  plaintifis  might 
have  rebutted  the  legal  presumption,  by  showing  that 
John  Allan's  possession  commenced  as  a  permissive  pos- 
session ;  that  the  letter  had  been  lent  to  him,  or  put  in 
his  hands  to  keep  for  the  plaintiffs ;  but  there  was  no  such 
rebutting  evidence. 

There  was  nothing,  then,  to  submit  to  a  jury.  It  is 
plain  that  the  judge,  by  submitting  the  case  to  the  jury  as 
he  did,  deprived  the  defendants  of  the  benefit  of  the  legal 
presumption  that  John  Allan  was  the  owner  at  the  time 
of  his  death,  and  that  his  right  and  title  commenced  as 
owner. 

If  the  letter  is  property,  it  must  be  treated  as  property ; 
and  the  plaintiffs  must  prosecute  their  action,  under  and 
subject  to  the  legal  presumptions  arising  from  long  con- 
tinued, uninterrupted  adverse  possession,  founded  on  prin- 
ciples of  public  policy,  to  quiet  possession,  and  to  prevent 
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the  necesBily  of  inquiries  as  to  the  origin  of  right,  title, 

or  possession,  like  those  submitted  to  the  jury  in  this  case. 

I  think  the  judgment  should  be  reversed,  and  a  new 

trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

.Judgment  affirmed. 

[Nbw  Tobk  Obvbral  Tbbm,  January  6, 1868.    Geo,  G,  Barnard,  Ingrakam 
and  Sutherland^  JostioeB.] 
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\ 

Under  the  Code  of  Procedure,  the  only  reqidsites  for  the  issuing  of  an  attacb- 
ment  are  that  the  action  should  be  for  the  recoYory  of  money ;  that  the 
same  should  he  on  contract;  that  the  plaintiff  should  specify  the  amount  of 
the  claim,  and  the  ^grounds  of  the  demand ;  and  that  the  defendants  should 
be  non-resident  debtors. 

A  claim  for  damages  arising  upon  the  breach  of  a  contract  by  the  defendant 
to  purchase  sound  com  for  the  plaintifis,  the  breach  complained  of  being 
that  the  com  was  not  sound,  but  heated,  sour  and  unmerchantable,  arises 
on  contract,  and  the  amount  claimed  is  a  fixed  amount,  being  the  difference 
between  the  amount  paid  and  the  amount  at  which  the  grain  was  sold. 

An  allegation,  in  the  affldavit,  that  the  defendants  have  property  in  this  state, 
is  not  necessary  to  the  issuing  of  an  attachment. 

It  is  not  necessary  that  the  affidavit  should  show  the  issuhig  of  the  summons. 
It  is  sufficient  if  the  smnmons  is  issued,  when  the  attachment  is  obtained, 
and  if  both  are  delivered  to  the  sheriff  together. 

If  the  foots  are  sufficient,  a  warrant  of  attachment  is  not  void  for  omitting  to 
state  one  of  them — as  that  the  cause  of  action  is  in  an  action  then  pending. 

The  objection  that  an  affidavit  was  swom  to  before  a  commissioner  in  another 
state,  but  that  no  certificate  of  the  secretary  of  state  has  been  obtuned  as 
required  by  the  statute  of  that  state,  is  not  flital.  The  ondssion  may  be 
amended  and  supplied. 

APPEAL  by  the  defendants  from  an  order  denying  a 
motion  to  vacate  an  attachment 
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Ingbaham,  J.  The  defendants  appeal  from  an  order 
denying  a  motion  to  vacate  an  attachment  The  attach- 
ment was  issued  against  the  defendants  as  non-resident 
debtors.  The  claim  of  the  plaintifi  was  for  damages 
arising  upon  the  breach  of  a  contract  on  the  part  of  the 
defendants  to  purchase  for  the  plaintiffi  sound  corn,  and 
the  breach  complained  of  was  that  the  com  was  not  sound, 
but  heated,  sour  and  unmerchantable.  The  damages 
claimed  was  the  difference  between  the  cost  price  and  the 
price  at  which  the  plaintiffs  sold  the  same. 

The  first  ground  relied  on  is  that  the  damages  are  un- 
liquidated, and  that  in  such  a  case  the  Code  does  not  pro- 
vide for  an  attachment 

The  only  requisites  in  the  Code  are  that  the  action  should 
be  for  the  recovery  of  money ;  that  the  same  should  be  on 
contract ;  that  the  plaintiffs  should  specify  the  amount  of 
the  chiim,  and  the  grounds  of  the  demand;  and  that  the 
defendants  should  be  non-resident  debtors. 

All  these  facts  are  contained  in  the  affidavit  The  claim 
arises  on  contract,  and  the  amount  claimed  is  a  fixed 
amount,  being  the  difference  between  the  amount  paid  and 
the  amount  at  which  it  was  sold. 

It  is  not  necessary  here  to  decide  whether  if  the  damages 
were  really  unliquidated,  and  not  ascertained  in  any  way, 
an  attachment  could  issue.  Here  every  thing  requisite  is 
stated,  and  the  damages  also  are  ascertained  if  the  plain- 
tiffs are  entitled  to  recover  at  all.  There  is  a  fixed  sum 
ascertained  by  the  sales  and  that  sum  is  claimed  by  the 
plaintiffs.  The  case  of  Ward  v.  Begg,  (18  Barb.  139,)  is  a 
general  term  decision  in  this  district,  and  has  not,  that  1 
know  of,  been  overruled. 

I  do  not  think  the  cases  which  have  been  decided  as  to 
the  form  of  the  summons  should  be  considered  as  control- 
ling in  regard  to  the  issuing  of  attachments.  If  so,  non- 
resident debtors  cannot  be  proceeded  against  here  for  the 
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violation  of  coDtracts,  even  although  they  may  have  large 
amounts  of  property  within  the  jurlBdiction  of  the  court. 

The  afiBidavit  is  not  on  information  and  belief.  It  states 
facts,  most  if  not  all  of  which  are  stated  as  within  the 
knowledge  of  the  party  making  it.  That  portion  which 
states  that  the  defendants  have  property  in  the  state,  on 
information  and  belief,  is  not  necessary  to  the  issuing  of  an 
attachment,  and  might  have  been  omitted. 

It  is  not  necessary  that  the  affidavit  should  show  the 
issuing  of  the  summons.  It  is  sufficient  if  the  summons 
was  issued  when  the  attachment  was  obtained.  This  is 
evidenced  by  the  summons  which  accompanies  the  attach- 
ment, and  if  both  are  delivered  together  to  the  sheriff  it 
is  sufficient  The  issuing  of  the  summons  applies  rather 
to  the  time  of  having  the  property  attached,  than  to  the 
application  to  the  judge. 

The  warrant  states  the  existence  of  the  cause  of  action, 
but  does  not  state  that  it  is  in  an  action  then  pending.  I 
do  not  know  why  the  warrant  was  altered  as  it  appears  to 
have  been,  but  still  enough  remains  to  comply  with  the 
requisites  of  the  statute.  If  the  facts  are  sufficient,  the 
warrant  is  not  void  for  omitting  to  state  one  of  them. 

The  only  objection  of  force  is  that  the  affidavit  was 
sworn  to  before  a  commissioner  in  Kentucky,  but  no  cer- 
tificate of  the  secretary  of  state  has  been  obtained,  as  re^ 
quired  by  the  statute.  That  act  (Sess.  L.  1850,  ch.  270,  §  4,) 
requires  that  before  any  such  affidavit  shall  be  entitled  to 
be  used,  the  certificate  shall  be  annexed.  Here  it  has  been 
used  by  the  judge,  and  although  the  objection  might  have 
been  then  made,  still  I  do  not  think  it  fatal.  The  omis- 
sion may  be  amended  and  supplied. 

Unless  the  plaintiffs  cause  the  certificate  to  be  annexed 
to  the  original  affidavit  within  ten  days  after  notice  of  this 
decision  the  order  will  be  reversed.  If  so  annexed  the 
order  is  affirmed,  without  costs. 
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The  plaintifis  may  take  the  original  affidavit  from  the 
fQes  for  this  purpose,  and  mast  return  the  same  duly  cer- 
tified within  that  time. 

Geo.  Q.  Babkabd,  P.  J.  concurred. 

SuTHBRLAND,  J.  disscuted. 

[Nbw  Fosk  Obvbral  Tbbm,  January  6,  1868.  O^,  Q.  Bmmmd,  BMtHmd^ 
•ad  ifymAflm,  Justioes.] 


Thb  Fabhbbs'  Loan  and  Trust  Company  vm.  Thb  Harmony 

FiRB  AND  MaRINB  InSUBANCB  COMPANY. 

The  plaintiflB,  as  tnutees  of  a  railroad  company,  effected  a  policy  of  inanrance 
with  the  defendants  "  on  any  property  belonging  to  the  said  trust  company, 
as  trustees  and  lessees  as  aforesaid,  and  on  any  property  for  which  they  may 
be  liable,  it  matters  not  of  what  the  property  may  consist,  nor  where  it  may 
be,  proTided  the  property  is  on  premises  owned  or  occupied  by  the  said 
tnutees,  and  situate  on  their  rulroad  premises  in  the  city  of  Bacine,  Wiscon- 
ain.*'  EM  -that  a  dredge  boat  belonging  to  the  plaintiiA,  as  trustees,  in 
tb^  employ  in  the  city  of  Racine,  and  attached  to  their  wharf  where  the 
Toad  terminated,  was  thereby  in  the  plaintifb*  possession,  and  annexed  to 
the  railroad  premises,  and  therefore  covered  by  the  policy. 

The  act  of  incorporation  of  The  Farmers*  Loan  and  Trust  Company  ftilly 
aathorized  the  company  to  accept  a  conveyance  of  property  from  a  railroad 
company,  in  trust,  to  secure  the  payment  of  an  issue  of  bonds  by  said  rail- 
road company. 

Whether  such  loan  and  trust  company  can  hold  real  estate  in  Wisconsin  must 
depend  on  the  statutes  of  that  state.  In  the  absence  of  any  proof  of  a  law 
to  the  contrary,  it  wiU  be  presumed  that  the  company  had  authority  to 
execute  the  trusts  which  by  their  charter  they  had  power  to  undertake. 

80  long  as  they  were  allowed  to  remain  in  possession  and  use  the  railroad 
property  so  conveyed  to  them  in  trust,  they  had  such  an  interest  as  would 
bring  all  their  property  connected  therewith,  under  the  terms  of  the  policy; 

APPEAL  by  the  defendants,  from  a  judgment  entered 
on  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  upon  the  judge's  minutes. 

3 
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The  Racine  and  Mississippi  Railroad  Company,  on  the 
2d  June,  1856,  executed  to  the  plaintiffs  a  trust  mortgage 
on  the  railroad  and  its  property  and  appurtenances,  to 
secure  its  issue  of  railroad  bonds.  Default  having  been 
made  in  the  payment  of  interest,  the  plaintiffs  took  pro- 
ceedings to  foreclose,  which  resulted  in  a  surrender  of  the 
mortgaged  property  by  the  railroad  to  the  plaintiffs  as 
trustees  or  mortgagees  in  possession,  on  the  10th  of  May, 
1859 ;  after  that  the  railroad  was  operated  by  the  plaintiffs 
as  trustees  in  possession,  and  was  so  operated  when  they 
effected  a  policy  of  insurance  with  the  defendants.  May 
13,  1864,  "  on  any  property  belonging  to  the  said  trust 
company,  as  trustees  and  lessees  as  aforesaid,  and  on  any 
property  for  which  they  may  be  liable,  it  matters  not  of 
what  the  property  may  consist,  nor  where  it  may  be,  pro- 
vided the  property  is  on  premises  owned  or  occupied  by 
the  said  trustees,  and  situate  on  their  railroad  premises  in 
the  city  of  Racine,  Wisconsin.*' 

The  railroad  company  had  purchased,  and  the  plaintiffs 
as  mortgagees  and  trustees,  owned  certain  wharf  property 
fronting  on  Root  river.  The  cars  came  to  the  river,  and  the 
wharf  was  used  for  the  transferring  of  freight  between  boats 
and  cars.  This  action  was  brought  to  recover  the  value  of 
a  dredge  belonging  to  the  plaintiffs,  and  used  to  keep  the 
water  a  sufficient  depth  in  front  of  the  wharf  It  was  burned 
during  the  life  of  the  policy,  March  29,  1865,  in  the  morn- 
ing, while  fastened  by  lines  to  the  wharf. 

The  only  defenses  were,  that  the  dredge  was  not  covered 
by  the  policy,  and  that  the  plaintiffs  had  not,  by  their 
charter,  the  right  to  be  trustees  of  the  Racine  ai^d  Missis- 
sippi Railroad  Company, 

On  the  trial,  the  defendants  insisted  upon  various 
grounds  of  defense,  each  of  which  was  overruled  by  the 
court,  and  the  defendants  duly  excepted.  The  court 
thereupon  ruled  that  the  plaintiffs  were  entitled  to  recover 
in  this  action  the  amount  of  the  damages  to  be  assessed  by 
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the  jury.  The  defendants  duly  excepted  to  this  decision 
of  the  court  The  question  of  damages  was  then  submitted 
to  the  jury,  who  found  a  verdict  for  the  plaintiffs  for 
$1715. 

The  defendants  thereupon  moved  the  court  upon  the 
judge's  minutes,  for  a  new  trial,  which  motion  was  denied, 
and  the  defendants  appealed  from  the  judgment  and  order. 

7.  J.  G-lover,  for  the  appellants.  1  The  motion  to  dis- 
miss the  complaint  ought  to  have  been  granted.  1.  The 
plaintiffs  gave  no  proof  that  they  either  owned  or  occupied 
the  premises  on  which  the  dredge  was,  at  the  time  of  the 
fire.  They  offered  no  evidence  of  any  paper  title  whatever. 
Conceding  that  the  evidence  tended  to  show  occupation 
by  them  of  the  wharf  and  upland,  it  certainly  did  not  show 
any  occupation  of  the  waters  of  Root  river,  or  of  the  land 
under  the  waters  thereof  adjoining  the  wharf,  within  the 
meaning  of  the  policy.  Whatever  may  be  the  rights  of 
the  riparian  proprietor  in  the  bed  of  a  navigable  stream, 
he  has  no  more  right  to  the  bed  of  the  stream  for  the  pur- 
poses of  navigation  as  a  highway  than  the  rest  of  the 
public.  The  bed  of  the  stream  cannot  be  said  to  be  in  his 
occupation ;  it  is  in  the  occupation  of  the  public ;  even 
when  he  uses  it  for  purposes  of  navigation  or  of  mooring 
a  vessel,  it  is  not  the  enjoyment  of  a  private  right  of  use 
or  occupation,  but  the  same  quality  and  degree  of  right  to 
which  all  the  rest  of  the  public  are  entitled.  Whatever 
may  be  the  exclusive  right  of  ownership  and  occupation 
of  a  private  wharf,  it  does  not  displace  the  public  right 
of  using  the  stream,  and  every  part  of  it,  as  a  highway.  If 
the  mere  fact  of  mooring  a  dredge  in  a  particular  spot 
constitute  the  actual  occupation  of  that  place,  so  as  to 
bring  the  subject  within  the  terms  of  the  policy,  then 
this  dredge  would  have  been  covered  by  the  policy  no 
matter  where  it  might  have  been  moored.  Nothing  buff 
exclusive  occupation  by  the  plaintiffs  would  satisfy  the 
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meaning  of  the  policy.  {Heaney  v.  Heenej/y  2  Denio^  625. 
Tayl(yr  v.  AOaiUie  Mut.  2  Bow>.  106.  S.  C.  9  id  369.) 
2.  The  dredge  was  not  situate  on  their  railroad  premises 
in  the  city  of  Racine.  The  waters  of  the  Root  river  were 
not,  and  could  not  be  used  as  railroad  premi^e^j  however 
convenient  they  might  be  for  railroai  purposes,  that  is  to 
say,  for  carrying  and  transferring  freight  in  connection 
with  the  railroad.  Neither  was  the  land  under  the  waters 
of  the  river  adjoining  the  wharf  used  as  railroad  premises. 
It  is  impossible  to  conceive  of  any  use  of  it  as  railroad 
premises  that  would  not  interfere  with  the  public  use  of 
the  stream,  which  would  therefore  be  unlawful.  3.  Insu- 
rance on  the  dredge  was  substantially  a  marine  risk,  and 
manifestly  not  within  the  purview  of  this  policy.  If  the 
plaintiffs  had  desired  to  insure  it,  they  would,  it  is  fair  to 
presume^  have  sought  full  protection  by  a  marine  policy 
covering  the  dredge  when  exposed  to  greater  risks  at  dif- 
fe)*ent  places  in  the  river  as  well  as  when  lying  at  the 
wharf 

n.  The  plaintiffs  never  had  any  title  to  the  land  under 
the  waters  of  the  Root  river,  on  which  the  dredge  was 
afloat.  1.  They  were  not  authorized  by  the  laws  of  Wis- 
consin to  take  or  hold  real  estate  in  that  state.  2.  They 
were  not  authorized  by  their  charter  to  take  or  hold  real 
estate  in  Wisconsin.  {Miller  v.  Ewer,  14  Shep,  609. 
Middle  Bridge  Corp.  v.  Marks,  13  id.  326.  Bank  (ff  Augusta 
V.  Harle,  13  Peters,  529.)  3.  They  were  not  authorized  to 
accept  the  mortgage  by  the  railroad  company,  given  in 
evidence.  It  was  not  on  any  loan  made  by  them  to  the 
mortgagors.  .  It  was  not  on  any  real  estate  in  the  state  of 
New  York.  4.  They  were  equally  unauthorized  to  accept 
the  deed  of  surrender.  As  mortgagees  in  possession,  their 
title  falls  with  the  right  to  take  the  mortgage.  As  trus- 
tees, their  title  falls  because  their  charter  does  not  author- 
*ize  trusts  (especially  of  land  out  of  the  state,)  and  also 
because  the  trusts  declared  are  void.    {F.  L,  and  T,  Go. 
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▼.  OarroUj  5  Barb.  613.)  5.  The  railroad  company,  under 
which  the  plaintifis  claim,  did  not  acquire  any  title  to  the 
lands  under  the  waters  of  Root  river,  adjoining  their 
wharf.  {Act  of  C<mgre$9y  June  1, 1796,  Stat,  at  Largtj  vol  1, 
p.  491,  §  6.  Act  of  Oongressy  Aug.  6, 1846,  vol.  9,  p.  56, 
§§  3,  7,  9ul.  5.  Seaman  v.  Smith,  24  la.  Rep.  521.  SeMca 
Nation  v.  Knight,  23  N.  Y.  Rep.  500.  Flanagan  v.  Oity  of 
Philadelphia,  42  Penn.  R.  219.  People  v.  Canal  Appraieere^ 
33  IT.  Y.  Rep.  461.)  6.  Even  though  the  plaintiff  acquired 
title  thereto,  it  was  subject  to  the  public  easement  as  a 
highway,  and  such  ownership  was  not  within  the  meaning 
of  the  policy. 

in.  The  plaintiffs  were  prohibited  by  law  from  taking 
the  property  and  conducting  the  business  of  a  railroad, 
and  in  employing  the  dredge  in  connection  therewith. 
The  policy  of  insurance  was  procured  by  them  in  further- 
ance of  such  illegal  and  prohibited  acts,  and  for  the  pur- 
pose of  saving  them  from  loss  while  engaged  in  violating 
the  law.  The  plaintiffs  can  therefore  maintain  no  action 
theron.  (JBartlett  v.  Vinor,  Garth.  251.  Chag  v.  Sime,  8 
Wash.  0.  0.  276.  Pearce  v.  Madieon  and  Ind.  R.  R,  21 
Mow.  U.S.  441.  Biseellv.  M.S.  and  N.  I.  R.R.,  22  N.Y. 
Rep.  258,  284,  285,  301,  302,  304.  Redmond  v.  Smith,  7 
Man.  i^  Gh.  474.    1R.S600,%3.) 

TV.  The  exceptions  to  the  admission  of  evidence  and  to 
the  rulings  of  the  court,  and  the  refrisal  to  rule  as  requested, 
are  well  taken. 

S.  P.  Na»h,  for  the  respondents.  L  The  dredge  was  in 
the  city  of  Sacine.    The  city  lay  on  both  sides  of  the  river. 

IL  By  their  deeds  the  Racine  and  Mississippi  railroad 
took  title  to  the  land  under  water  in  front  of  the  wharf  to 
the  middle  of  the  stream,  and  they  conveyed  the  same  title 
to  the  plaintiffs.  {Marriner  v.  SehvUe,  13  Wiee.  Rep.  692. 
Arnolds.  mmare,16  id.  509.  4  *i.  321, 486, 508.  2ii.306. 
Janee  v.  Soulard,  24  How.  U.  S.  41.)    The  dredge  was, 
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therefore,  at  the  time  of  the  fire,  on  the  land  of  the  plaintiffs, 
and  accordingly,  on  their  railroad  premises.  {See  McCannon 
V.  Sinclair^  2  El.  ^  El.  105  Eng,  Com.  Law^  53.) 

m.  The  dredge  was  property  of  the^plaintiffs,  used  in 
the  legitimate  business  of  the  railroad.  The  policy  covered 
every  thing  fairly  owned  by  the  company,  "  it  matters  not 
of  what  the  property  may  consist."  .  The  only  restriction 
was,  that  it  should  be  "  on  their  railroad  premises  in  the 
city  of  RacinCi"  The  railroad  premises  were  not  confined 
to  the  tracks  of  the  road.  Depot  grounds,  freight  houses, 
machine  shops,  stables  for  their  horses,  were  all  railroad 
premises.  The  wharf  and  the  land  under  water  in  front 
of  it  were  railroad  premises,  and  while  the  dredge  was 
moored  to  the  wharf,  it  was  on  the  railroad  premises,  as 
much  as  a  car  on  the  track,  or  an  elevator  on  the  land. 
{See  Wehh  v.  Nat  Ins.  Co.,  2  Sandf.  497.) 

IV.  The  plaintiffs  had  sufficient  power  under  their  char- 
ter to  accept  the  trust  in  question,  and  to  enforce  it  by 
taking  possession  and  operating  the  road.  But  if  not,  the 
defendants,  after  issuing  their  policy  and  receiving  the 
premium,  are  estopped  from  disputing  the  capacity  of  the 
plaintiffs. 

V.  The  exceptions  are  immaterial,  and  should  be  dis- 
regarded. 

By  ike  Court,  Inoraham,  J.  By  the  act  of  the  legisla- 
ture of  Wisconsin,  of  1848,  the  city  of  Racine  extended  to 
the  centre  of  Root  river.  By  the  deed  the  Racine  and 
Mississippi  Railroad  Company  acquired  lots  1,  2,  3  and  4, 
in  block  No.  2,  as  these  lots  are  sold  by  the  map  numbers. 

The  dredge  boat,  when  burned,  was  lying  adjoining  to 
and  fastened  to  the  wharf  of  the  railroad  company;  and 
the  principal  queston  is  whether  this  boat  is  included  in 
the  property  that  was  insured  "  as  any  property  on  the 
premises  owned  or  occupied  by  the  plaintiff's,  as  trustees, 
situate  on  the  railroad  premises  in  the  city  of  Racine." 
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The  property  belonged  to  the  plaintiffs,  as  trustees,  was  in 
their  employ  in  the  city  of  Racine,  and  attached  to  their 
wharf,  where  the  road  terminated. 

A  similar  question  was  examined  by  the  Superior  Court 
in  WAh  V.  The  Natimal  Fire  Ins.  Co.,  (2  San^f.  497,)  and 
it  was  held  that  the  plaintiffs  might  show  that  it  was  usual 
to  keep  such  timber  on  the  sidewalk,  and  that  it  was 
covered  by  the  policy. 

The  boat  in  controversy  was  fastened  to  the  plaintifis' 
wharf.  It  was  thereby  in  the  plaintifis'  possession,  and 
annexed  to  the  railroad  premises.  Had  it  been  the  prop- 
erty of  a  third  person  it  would  have  been  liable  to  wharf- 
age and  liable  to  a  distress  for  rent 

No  objection  is  made  to  the  right  of  the  railroad  com- 
pany to  erect  the  wharf,  and  even  if  their  right  to  do  so 
was  questioned,  still  they  were  in  actual  possession,  and 
until  removed  therefrom,  the  property  they  had  thereon 
was  covered  by  the  policy. 

As  to  this  boat,  the  evidence  warrants  the  conclusion 
that  she  was  so  attached  to  the  wharf  as  to  make  it  upon 
the  property  of  the  railroad,  within  the  description  con- 
tained in  the  policy. 

The  other  objection  is  to  the  capacity  of  the  plaintiffs  to 
take  such  a  trust.  The  act  of  incorportion  fully  author- 
izes a  trust  created  by  deed  such  as  this  was.  Whether 
they  could  hold  real  estate  in  Wisconsin  would  depend  on 
the  statutes  of  that  state.  In  the  absence  of  any  proof  of 
a  law  to  the  contrary,  we  must  presume  that  the  company 
had  authority  to  execute  the  trust,  which  by  their  charter 
they  had  power  to  undertake.  So  long  as  they  were 
allowed  to  remain  in  possession  and  use  the  railroad  prop- 
erty, they  had  such  an  interest  as  would  bring  all  their 
property  connected  therewith  under  the  terms  of  the  policy. 

The  judgment  should  be  affirmed. 

[New  York  Obnbbal  Tbbm,  January  6, 1868.    €ho,  0.  Batnard^  Smthmlmd 
and  iHf^akam,  JnsticeaJ 
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Where  the  plaintiff  in  an  action  for  the  claim  and  delivery  of  personal  property, 
dies  after  the  execntion  of  an  undertaking  to  him  by  the  defendant  for  the 
purpose  of  regaining  poesession  of  the  property,  and  before  the  trial,  and 
another  person  is  substitated  in  his  place,  as  plaintiff,  the  person  so  sabstt- 
tated  is  the  party  entitled  to  recover,  and  as  such,  the  undertaking  takes 
efEbct  in  his  Hblyot  as  the  pluntiff  entitled  to  a  return  of  the  property. 

The  defendants'  liability  becomes  fixed,  on  the  recovery  of  a  judgment  by  the 
plaintiff,  either  to  return  to  the  plaintiff  the  property,  or  to  pay  the  value  of 
the  property  to  the  extent  of  the  penalty. 

In  an  action  upon  an  undertaking  given  by  the  defendants,  in  an  action  for  the 
claim  and  delivery  of  personal  property,  judgment  may  be  rendered  for  the 
penalty  of  the  undertaking  and  interest  thereon  from  the  date  of  the  judg- 
ment. 

Points  not  raised  on  the  trial,  cannot  be  urged  on  appeal,  for  the  first  time. 

APPEAL  by  the  defendants  from  a  judgment  entered  on 
the  trial  of  this  action  before  a  justice  of  the  court,  at 
the  circuit,  without  a  jury.  The  action  was  brought  upon 
an  undertaking  given  by  the  defendants  in  an  action  for 
the  claim  and  delivery  of  personal  property,  for  the  pur- 
pose of  securing  the  delivery  of  the  property  described  in 
it  to  the  .plaintiff  in  that  suit,  &c. 

The  justice  found  the  following  facts,  viz : 
.  1st.  That  on  the  29th  day  of  November,  1869,  William 
Montgomery,  of  Yonkers,  Westchester  county,  executed 
and  delivered  to  Robert  Grant,  now  deceiiAed,  a  general 
assignment  for  the  benel&t  of  his  creditors,  the  assigned 
property  consisting  in  part  of  a  machine  shop,  engines, 
machinery,  tools  and  fixtures,  known  as  "William  Mont- 
gomery's Machine  Works,"  in  the  village  of  Yonkers,  and 
that  on  that  day  the  said  Grant,  as  assignee,  took  posses- 
sion of  the  same,  under  and  by  virtue  of  said  assignment. 

2d.  That  on  the.22d  day  of  December,  1859,  William 
Bleakley,  then  sheriff  of  the  said  county  of  Westchester, 
seized  and  took  into  his  possession  the  said  shop,  machinery 
and  works,  under  and  by  virtue  of  a  certain  execution 
issued  out  of  the  Supreme  Courts  in  favor  of  one  Alfred 
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Booth,  against  the  said  Moptgomery  and  one  William 
Garrabrant,  on  the  17th  day  of  December,  1859,  for 
^68.38. 

3d.  That  on  the  9th  day  of  January,  1860,  the  said  Rob- 
ert Grant,  as  assignee,  brought  his  action  in  the  Supreme 
Court  against  the  said  Bleakley,  sheriff,  to  recover  posses- 
sion of  said  property  from  him,  and  in  said  action  claimed 
and  required  the  immediate  delivery  to  him,  said  Grant, 
of  the  property  described  in  the  complaint  in  this  action, 
alleged  to  be  of  the  value  of  not  less  than  98000,  and  of 
the  real  value  of  at  least  915,000. 

4th.  That  upon  making  such  claim  and  requisition  for 
the  immediate  delivery  and  possession  of  said  property, 
said  Grant  executed  and  delivered  for  the  benefit  of  said 
Bleakley,  an  undertaking  in  the  penalty  of  96000,  as  re- 
quired by  section  209  of  the  Code  of  Procedure,  for  the 
enforcement  of  the  same ;  that  the  said  requisition  and 
papers  upon  said  claim,  including  said  undertaking,  were 
delivered  to  William  H.  Lawrence,  then  a  coroner  of  said 
county,  and  the  said  coroner  took  said  property  into  his 
possession,  under  and  by  virtue  of  the  same,  and  in  pur- 
suance of  the  statute. 

5th,  That  on  or  about  the  17th  of  January,  1860,  the 
said  coroner,  still  having  possession  of  said  property,  and 
the  said  Bleakley  requiring  the  return  of  said  property  to 
him,  by  virtue  of  the  statute,  the  defendants,  for  the  pur- 
pose of  procuring  the  return  of  said  property  to  said  sheriff, 
executed  and  delivered  to  said  Grant,  assignee,  a  counter 
undertaking,  as  required  by  the  211th  section  of  the  Code 
of  Procedure,  in  the  penalty  of  96000,  conditioned  for  the 
return  of  said  property  to  said  Grant,  (then  plaintiff,)  if 
delivery  thereof  should  be  adjudged,  and  for  the  payment 
of  such  sum  as  should  for  any  cause  be  recovered  against 
the  said  Bleakley,  the  defendant. 

6th.  That  upon  the  receipt  of  said  undertaking,  and  by 
virtue  thereof  the  said  coroner  delivered  up  to  the  said 
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Bleakley,  the  said  property,  aud  the  said  Bleakley  again 
took  the  same  into  his  possession. 

7th.  That  on  the  28th  day  of  September,  1861,  the  said 
action  for  claim  and  delivery  being  still  pending  and  un- 
determined in  said  court,  the  said  Robert  Grant  departed 
this  life. 

8th.  That  on  the  23d  day  of  October,  1861,  upon  the 
petition  of  the  said  William  Montgomery,  and  the  written 
consent  of  said  Bleakley,  by  a  special  order  of  the  court 
for  that  purpose,  duly  made  on  that  day,  the  plaintiflF  was 
duly  appointed  successor  of  said  Grant  in  the  execution 
of  the  trusts  under  the  said  assignment,  pursuant  to  statute, 
and  was  duly  substituted  in  the  place  of  said  Grant,  as  the 
plaintiff  in  said  action,  and  that  he  then  became,  and  ever 
since  has  been,  the  plaintiff  therein. 

9ih.  That  such  proceedings  were  thereafter  had  in  said 
action,  and  upon  such  claim  for  the  immediate  delivery 
and  possession  of  such  property  that  on  the  30th  day  of 
March,  1863,  the  plaintiff  recovered  a  judgment  therein 
against  the  said  defendant,  Bleakely,  for  the  return  of 
said  property  to  said  plaintiff,  and  if  return  thereof  could 
not  be  had  for  the  value  thereof,  assessed  with  damages  of 
detention,  at  916,229.05,  and  for  his  costs  of  said  action 
adjudged  at  91128.96,  in  all  917,358.01;  that  said  judg- 
ment, in  due  form,  was  duly  docketed  in  said  county  of 
Westchester,  on  the  said  30th  day  of  March,  1863,  and  still 
remains  on  record  therein,  and  in  full  force. 

10th.  That  on  the  4th  day  of  September,  1863,  the 
plaintiff,  by  his  attorney,  duly  issued  and  delivered  to  the 
present  sheriff  of  Westchester  county,  an  execution  upon 
said  judgment,  commanding  him  to  return  the  said  prop- 
erty to  the  plaintiff,  if  a  return  thereof  could  be  had,  and 
to  collect  the  damages  and  costs ;  and  if  a  return  thereof 
could  not  be  had,  then  to  collect  the  value  thereof  so 
assessed,  together  with  the  damages  for  detention  and 
costs. 
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11th.  That  on  the  3l8t  day  of  October,  1863,  the  said 
sheriff  returned  the  said  execution  to  the  office  of  the  clerk 
of  Westchester  county,  wholly  unsatisfied. 

12th.  That  said  judgment  and  execution  remain  wholly 
unsatisfied,  and. that  no  part  of  said  property  has  ever  been 
returned  to  the  plaintiiF,  but  that  the  same  has  been  dis- 
posed of  by  said  Bleakley,  and  is  incapable  of  being  re- 
turned, and  that  no  part  of  said  judgment  has  ever  been 
paid. 

And  as  matter  of  law,  the  said  justice  concluded  that 
the  plain tiflF  was  entitled  to  recover  judgment  against  the 
defendant  in  this  action,  for  the  sum  of  six  thousand  dol- 
lars, being  the  penalty  of  said  undertaking,  together  with 
one  thousand  one  hundred  and  twenty  dollars,  the  interest 
thereon  from  the  30th  day  of  March,  1863,  amounting  in 
the  whole  to  seven  thousand  one  hundred  and  twenty  dol- 
lars. And  he  directed  that  judgment  be  entered  accord- 
ingly with  costs,  and  an  allowance  of  one  hundred  dollars. 

B.  W.  Vcai  Petty  for  the  appellants. 

8.  E.  Okurehy  for  the  respondent 

B]f  the  Oaurty  Inoraham,  J.  The  substitution  by  the 
parties  of  Emerson  as  plaintiff,  made  him  the  party  entitled 
to  recover,  and  as  such  the  undertaking  took  effect  in  his 
favor  as  the  plaintiff  entitled  to  a  return  of  the  property. 
The  defendant's  liability  became  fixed  on  recovery  of  the 
judgments— either  to  return  to  the  plaintiff  the  property 
or  to  pay  the  value  of  the  property  to  the  extent  of  the 
penalty. 

This  point  does  not  appear  to  have  been  made  on  the 
trial.  If  not  it  cannot  be  taken  here,  because  it  might 
have  been  obviated  by  further  proof  if  necessary.  There 
is  nothing  in  the  other  objections,  calling  for  any  notice, 
except  that  in  regard  to  the  allowance  of  interest  beyoad 
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the  penalty.  The  judgment  was  for  a  larger  sum  than  the 
amount  fixed  in  the  undertaking.  This  warranted  a  re- 
covery for  the  whole  amount  stated  therein  as  the  penalty. 
No  more  could  he  recovered  thereon,  either  for  principal 
or  interest  up  to  the  date  of  the  judgment,  {Lyon  v.  Clarky 
8  N.  T.  Bep.  148,)  inasmuch  as  the  undertaking  was  not 
one  merely  for  the  payment  of  money,  but  conditioned  for 
the  iieturn  of  the  goods.  {See  eases  citedy  pages  153, 154.) 
That  judgment  was  rendered  on  30th  Mai'ch,  1863.  In 
the  present  case,  judgment  was  rendered  for  the  plaintiff 
for  tilie  penalty  of  the  undertaking  and  interest  thereon 
from  the  date  of  the  judgment.  This  was  in  accordance 
with  the  decision  of  the  Court  of  Appeals  in  Brainard  v. 
JaneSj  (18  N.  Y,  Rep,  35.)  That  action  was  on  a  replevin 
bond,  and  the  recovery  was  for  the  penalty  and  interest. 
The  defendants,  although  sureties,  were  held  for  interest 
beyond  the  penalty,  upon  the  ground  that  after  the  recovey 
they  were  in  default  and  bound  to  pay  the  penalty.  A 
neglect  to  pay  after  that  date  made  them  in  the  wrong, 
and  interest  was  due  from  them  as  in  any  other  case,  where 
money  is  not  paid,  when  the  creditor  becomes  entitled 
to  it 

CoMSTOCK,  J.  says:  "The  question  is,  what  does  the  law 
exact  of  the  obligor  from  an  unjust  delay  in  payment,  after 
his  liability  is  ascertained  and  the  debt  is  actually  due 
from  him?"  Interest  was  allowed  in  that  case  on  the 
penalty. 

Judgment  should  be  affirmed,  with  costs, 

[Nbw  York  Gbhbbal  Tbbm,  January  6,  1868.  Oeo,  O,  Barnard^  In^raham 
and  Sutherland,  Justices.] 
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F.  YiLAS  and  others. 

The  more  seBsible  rule,  In  regaM  to  what  are  to  be  deemed  llztares,  seems  to 
be  that  if  articles  are  essential  to  the  nse  of  the  realty,  hare  been  applied 
excIusiTely  to  use  in  connection  with  it,  are  necessary  for  that  pnrpoee,  and 
withont  snch  or  similar  articles,  the  realty  woald  cease  to  be  of  value,  then 
they  may  properly  be  considered  as  fixtures,  and  should  pass  with  it. ' 

The  doctrine  that  the  roUing  stock  of  a  railroad  company  in  all  cases  is  to  be 
ooDsidered  as  personal  property,  and  as  not  passing  under  a  mortgage  of  the 
road  and  its  appurtenances,  not  acceded  to. 

Where  it  was  found  by  the  referee,  and  was  conceded,  that  a  mortgage  of  its 
road  and  ftanchise,  executed  by  a  railroad  company,  was  sufficient  to  include 
in  the  mortgaged  property  the  rolling  stock,  and  the  parties  intended  that 
the  rolling  stock  and  equipments  of  the  road  should  pass,  as  a  part  of  the 
Toad  and  as  necessary  to  its  use ;  the  object  of  the  mortgage  being  to  pro- 
Tide  ftmds  for  the  building  of  the  road  and  preparing  it  for  travel,  and  the 
intent  of  the  parties  was  to  secure  the  bondholders  by  a  mortgage  on 
the  whole  property  in  the  road  as  used  by  the  company  for  travel ;  HeldthMt 
such  a  construction  should  be  given  to  the  instrument  as  to  include  therein 
the  roUing  stock,  although  not  expressly  named. 

The  28th  section  of  the  general  railroad  act,  {Lawt  of  1850,  p.  211,)  authorizing 
railroad  corporations  to  borrow  money  for  the  building  of  their  roads,  or 
operating  them,  and  to  mortgage  all  their  corporate  property  and  franchises 
to  secure  the  payment  thereof,  contemplates  a  mortgage  of  all  the  property, 
whether  land,  road,  rolling  stock  or  franchise,  and  warrants  the  conclusion 
that  it  was  the  intent  of  the  legislature  that  the  whole  should  be  included  in 
one  mortgage  and  treated  as  a  mortgage  of  the  road  and  its  accessories. 
Such  a  mortgage  need  not  be  treated  as  a  chattel  mortgage,  and  filed  as 
such,  in  Older  to  give  it  validity  as  against  Judgment  creditors. 

f[IS  action  was  brought  to  foreclose  two  mortgages  held 
by  certain  trustees,  (since  deceased,  for  whom  the 
plaintiffs  are  substituted,)  on  the  railroad  and  equipments 
of  the  Piattsburgh  and  Montreal  Railroad  Company.  The 
defendant  Yilas  alleged  in  his  answer,  in  substance,  that 
the  mortgages  had  never  been  filed  as  chattel  mortgages, 
and  that  the  roUing  stock  had  intermediate  the  giving  of 
the  mortgages  and  the  commencement  of  this  suit  been 
sold  on  execution  and  bought  in  by  him.    Thereupon  the 
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decree  (which  was  made  by  consent)  directed  a  sale  of  the 
mortgaged  lands,  railroad,  buildings,  docks,  &c.  bat  or- 
dered the  referee,  before  selling  the  rolling  stock  in  ques- 
tion, to  inquire  whether  it  or  any  part  of  it  was  "  subject 
to  the  lien  of  the  said  two  mortgages  or  either,  and  which 
of  the  same."  The  referee  was  also  ordered  to  report 
separately,  from  time  to  time,  as  to  any  particular  subject 
referred  to  him,  and  he  or  either  party  had  leave  to  apply 
at  any  time  for  further  instructions.  The  referee  subse- 
quently reported,  in  respect  to  the  matters  so  at  issue  oe- 
tween  the  plaintiffs  and  Vilas.  Both  parties  excepted  to  the 
report :  The  plaintiffs  to  the  conclusi  on  of  law  that  the  mort- 
gages were  void  as  against  creditors  for  want  of  filing ;  and 
to  the  final  conclusions  of  law,  that  the  property  ceased  upon 
its  purchase  by  Vilas,  to  be  "  subject  to  the  lien'*  of  the  plain- 
tiffs' mortgages,  and  that  the  plaintiffs  have  no  lien  thereon. 

The  defendant  Vilas  excepts  to  the  findings  as  to  the 
cost  of  the  property  to  him,  and  the  surplus  in  his  hands ; 
and  to  the  conclusion  of  law  that  the  railroad  company  had 
a  right  to  redeem  from  him  because  he  was  a  trustee ;  and 
to  the  conclusion  that  he  was  a  trustee.  The  exceptions 
were  heard  at  special  term,  before  Justice  Suthbrlakd,  who 
decided  that  the  mortgages,  under  which  the  plaintiffs 
claimed  the  rolling  stock  in  question,  assuming  that  they 
are  worded  so  as  to  cover  it,  should  not  be  deemed,  as  to 
itj  within  the  purview  or  intent  of  the  act  of  1833 ;  and 
that  they  were  not  void  as  to  the  defendant  Vilas,  because 
they  were  not-  filed  as  chattel  mortgages  in  pursuance 
of  that  act  And  the  exceptions  of  the  plaintiffs  to  the 
conclusions  of  law  of  the  referee  were  sustained,  and  held 
to  have  been  well  taken.    {See  47  Barb.  104,  S,  C.) 

From  the  decision  of  the  special  term,  the  defendant 
Vilas  appealed  to  the  general  term. 

(7.  M,  BeehcUh  ^  San^  for  the  appellants.  The  learned 
Judge,  who  reviewed  the  decision  of  the  referee,  after 
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coming  to  the  concluBion,  that  the  rolling  stock  of  a  rail- 
road is  personal  property,  says,  "  that  the  act  (of  1833, 
requiring  chattel  mortgages  to  be  filed)  was  not  intended 
to  apply  to  a  mortgage  of  a  railroad  and  rolling  stock  on 
it"  With  all  due  respect  for  the  very  ingenious  argu- 
ment of  the  learned  judge  we  beg  leave  to  dissent,  and  to 
give  briefly  a  few  reasons  therefor.  He  starts  by  express- 
ing a  doubt,  whether  a  domestic  or  foreign  corporation  is 
a  resident  or  a  non-resident  within  section  2  of  that  act 
{Lam  of  1833,  p,  402.) 

I.  A  domestic  corporation  is  deemed  ii^  law  to  have  a 
residence  in  the  state,  and  its  residence  is  to  be  determined 
by  its  place  of  business.  It  may  not  have  a  domicil,  but  it 
has  a  residence.  If  it  is  created  by  the  laws  of  this  state 
it  has  a  residence  at  its  place  of  business.  {Pond  v.  ITie 
Hnd^m  River  B.  R.  Co.,  17  How.  543.  Conroe  v.  The  Na- 
tional Protection  (7o.,  10  id.  403.  Louimlle  R.  R.  Co.  v.  Let- 
9on,  2  How.  U.  8.  479.  2  Ahb,  Dig.  132.)  For  all  pur- 
posee,  a  corporation  is  deemed  in  law  to  be  a  resident 
of  the  state,  by  which  it  is  created  and  within  which  it  is 
doing  business.  But  the  learned  judge  seems  to  have 
overlooked  the  express  provision  of  section  1  of  that  act, 
which  provides  that  "  every  mortgage  or  conveyance  in- 
tended to  operate  as  a  mortgage  of  goods  and  chattels, 
hereafter  made,  &c.  shall  be  filed,"  &c.  There  is  no  excep- 
tion. It  matters  not  by  whom  made.  It  requires  every 
chattel  mortgage,  thereafter  made,  to  be  filed.  The  rea- 
sons, for  requiring  it  in  the  case  of  indviduals,  apply  with 
equal  force  to  those,  given  by  associations  and  corporations. 
It  is  no  answer  to  say,  that  the  legislature  did  not  have  in 
their  mind  railroad  companies,  for  it  is  as  clear,  that 
they  had  in  mind  those  companies,  as  that  they  had  in 
mind  the  case  of  a  married  woman,  who,  at  the  time 
of  the  passage  of  that  act,  could  not  give  a  chattel  mort- 
gage— ^since  that  time  general  laws  have  been  passed, 
aathori;sing  the  creation  of  corporations  for  various  manu- 
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factaring  and  other  purposes,  that  were  at  the  time  wholly 
unknown  and  which  have  grown  out  of  the  discoveries  of 
science,  and  demands  of  society,  such  as  telegraph  and 
express  companies  and  the  like.  Section  2  prescribes  the 
place  of  filing.  It  declares  that  such  mortgages  ^^  shall 
be  filed  in  the  several  towns  and  cities  of  this  state,  where 
the  mortgagor  therein,  if  a  resident  of  this  state,  shall 
reside  at  the  time  of  the  execution  thereof,  and  if  not  a 
reMentj  then  in  the  city  or  town  where  the  property  so 
mortgaged  shall  be  at  the  time  of  the  execution  of  such 
instrument/'  If,  therefore,  the  above  authorities  are 
sound,  then  the  company  was  for  all  purposes  a  resident 
of  Plattsburgh.  But  if  that  is  not  correct,  still  we  insist 
that  the  language  of  the  first  section  required  the  chattel 
mortgage  to  be  filed,  for  it  provides  that  all  chattel  mort- 
gages thereafter  given  shall  be  filed ;  and  section  2  required 
it  to  be  filed  in  Plattsburgh,  where  the  company's  place 
of  business  was  at  the  time,  if  the  company  was  in  law  a 
resident  of  this  state,  and  if  not  a  resident^  then  where  the 
property  was.  The  company  was  a  resident  or  not.  If  it 
was  not  a  resident  then  the  mortgage  should  have  been 
filed  in  Plattsburgh.  The  statute  does  not  use  the  word 
"non-resident,"  but  says  "if  not  a  resident."  If  the 
company  did  not  reside  in  this  state,  then  it  is,  in  the 
language  of  that  section,  "  not  a  resident''  It  is  clear,  that 
the  legislature  had  in  mind  all  chattel  mortgages  thereafter 
given.  The  then  existing  evils,  intended  to  be  remedied, 
show,  as  well  as  the  language  used,  that  such  was  their 
intention.  If  railroad  mortgages  were  not  included,  then 
by  what  rule  are  other  corporations  included. 

n.  The  learned  judge  says,  "  now  a  foreign  corporation 
can  own  and  operate  a  railroad  in  this  state,  and  if  the 
New  York  and  Erie  Railroad  was  owned  and  operated  by 
a  foreign  corporation,  and  it  should  mortgage  its  road  and 
rolling  stock,  where  ?  in  what  town  or  towns  or  city  should 
the  mortgage  be  filed  ?"   We  answer  in  the  language  of  the 
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etatate,  ^^  where  the  property  was  at  the  time  of  the  execu- 
tion of  the  infltrument"  The  inconvenience  to  the  mort- 
gagee is  no  answer  to  the  positive  requirements  of  the 
statute.  Many  individuals  residing  in  other  states  are, 
within  my  knowledge,  carrying  on  large  lumber  and  iron 
business  in  this  state,  and  have  large  quantities  of  personal 
property  scattered  through  diflFerent  towns  and  counties, 
yet  no  one  will  say  that  their  mortgages  need  not  be  filed 
in  all  the  towns  where  the  mortgaged  property  is  situated 
at  the  time  of  their  execution.  Railroad  companies  are 
not  likely  to  give  small  mortgages.  K  given,  they  are 
generally  for  large  sums.  Hence  the  mortgagees  in  such 
cases  can  well  afford  to  be  at  the  expense  and  trouble  of 
filing  their  chattel  mortgages.  But  it  is  further  clear,  that 
the  legislature  intended  that  such  mortgages  given  by 
persons  or  companies,  not  residing  in  this  state,  should  be 
filed,  and  filed  where  the  property  was  at  the  time  of 
the  execution  thereof,  for  the  first  section  provides  that 
the  mortgage,  or  a  true  copy  thereof y  shall  be  filed.  Now 
why  authorize  a  copy  to  be  filed,  unless  it  was  intended 
to  cover  the  very  case  put  by  the  learned  judge  such  as 
property  located  in  different  towns.  The  learned  judge 
says :  ♦*  Section  3  of  the  act,  providing  for  a  renewal  of 
the  mortgage,  &c.  evidently  contemplates  a  change  of  resi- 
dence of  the  mortgagor,  for  the  copy  is  to  be  filed,  where 
the  mortgagor  then  resides.*'  True,  but  does  that  apply 
to  any  mortgagor,  except  a  resident  mortgagor  ?  clearly 
not  For  suppose  a  man  residing  at  Alburgh  in  Vermont, 
who  is  carrying  on  business  in  this  state,  and  there  are  in 
our  county  many  such,  should  mortgage  his  personal 
property  in  this  state,  his  mortgage  would  have  to  be  filed 
in  the  town  where  the  property  was  at  the  time  of  its  ex- 
ecution. And  suppose  that  just  before  the  expiration  of 
the  year,  such  mortgagor  should  remove  from  Alburgh  to 
Burlington,  Vermont,  would  it  be  necessary  to  file  the 
Vol.  LL  4 
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copy'  of  the  mortgage  in  Burlington  ?  Most  clearly  not 
The  statute  means  no  such  thing.  It  applies  only  to  resi- 
dent mortgagors,  where  it  says,  the  copy  must  be  filed  in 
the  office  of  the  clerk,  where  the  mortgagor  resides.  Again, 
the  learned  judge  says :  "  A  change  of  residence  is  scarcely 
predicable  of  arailroad  corporation."  Why  not,  if  its  place 
of  business  is  to  be  deemed  in  law  its  place  of  residence  ? 
should  it  change  its  place  of  business,  it  will  be  very  likely 
notorious.  Again  the  learned  judge  says:  "In  the  second 
place  I  doubt  whether  a  mortgage  of  a  road  and  rolling  stock 
on  it,  should,  as  to  rolling  stock,  be  deemed  a  mortgage  of 
goods  and  chattels  within  the  intention  or  provision  of  the 
act"  If  the  rolling  stock  is  personal  property,  then  the 
Bfiortgage  is  of  personal  property,  as  well  as  of  real  estate. 
But  it  is  very  easy  to  express  a  doubt.  What  is  needed 
in  law  is  certainty.  The  learned  judge  goes  on  to  speak 
of  railroads  as  something  new  in  1833,  as  great  public  im- 
provements and  the  like.  Grant  it.  What  does  that  prove  ? 
Does  it  prove,  that  if  I  should  sell  to  a  railroad  company, 
firewood,  iron  or  cars,  and  take  a  mortgage  on  it,  or  on 
other  personal  property,  I  need  not  file  it  ?  Why  should 
I  not  be  required  to  file  my  mortgage  ?  Is  it  enough  to 
to  say  to  me,  your  mortgage  is  given  by  a  company,  who 
has  built  a  road  of  great  public  improvement,  or  has  con- 
structed something  that  was  new  in  1833,  therefore  you 
need  not  file  it,  but  you  may  keep  it  a  secret,  and  let  the. 
company  on  the  credit  of  its  property  obtain  credit  from 
others.  It  will  be  observed,  no  duty  is  imposed  on  the 
company  after  it  has  given  its  mortgage,  in  regard  to  filing 
it.  That  is  the  mortgagee's  duty.  Suppose  the  company 
should  take  a  chattel  mortgage,  would  it  not  be  required 
to  file  it,  or  a  copy  to  preserve  its  lien  ?  The  whole  argu- 
ment of  the  learned  judge  on  that  point  seems  to  me  to 
be  founded  on  a  mistaken  view  of  the  case.  I  see  n^  good 
reason,  why  persons  dealing  with  a  railroad  company, 
should  not  be  bound  by  a  general  statute,  as  much  as  when 
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dealing  with  an  individual.  Again,  the  learned  jv 
in  speaking  of  a  certain  railroad  company :  "  Their  road 
could  not  be  abandoned  or  transferred  without  the  con- 
sent of  the  legislature/'  &;c.  It  may  be  that  such  was  the 
case  in  the  instance  of  the  road  he  refers  to;  but  such  was 
not  the  case  of  the'  Plattsburgh  and  Montreal  Railroad 
Company.  But  suppose  it  was,  what  does  it  prove  ?  It 
certainly  does  not  prove  that  they  could  not  sell  their  cars 
or  other  personal  property  and  buy  others  to  supply  their 
places.  But  suppose  they  could  not  transfer  their  road, . 
or  do  any  act,  such  as  giving  a  mortgage  on  it,  by  which 
it  might  be  taken  frpm  them,  they  could  sell  their  cars,  or 
part  of  them  ;  hence  it  is  quite  clear,  that  a  chattel  mort- 
gage might  be  given  on  their  cars  or  part  of  them.  The 
argument,  therefore,  is  to  my  mind  unsound,  so  far  at  least 
as  it  applies  to  personal  property.  The  legislature  may 
have  supposed  railroad  companies  would  not  mortgage 
their  roads^  but  they  had  no  reason  to  suppose  so  as  to 
their  personal  property.  Religious  corporations  cannot 
sell  their  real  estate  without  leave  of  court,  but  they  can 
mortgage  it  to  secure  an  honest  debt.  {Manning  v.  Mos- 
cow Presb.  Society y  27  Barb,  52.)  South  Bapt  Society  v. 
dappy  18  id,  35.)  The  learned  judge  also  expresses  the 
opinion,  that  such  mortgages  do  not  come  within  the  mis- 
chief or  frauds  intended  to  be  prevented  or  remedied  by 
the  act  He  remarks  that  the  main  purpose  of  this  act  of 
1833,  was  to  prevent  persons  obtaining  credit,  as  absolute 
owners  of  goods  and  chattels  in  their  possession,  which 
they  had  mortgaged.  Railroad  companies  in  operating 
their  roads,  expend  a  larger  portion  of  their  earnings  than 
any  other,  except  perhaps  mercantile.  •  They  have  occar- 
sion  to  buy  large  quantities  of  personal  property,  to  furnish 
and  keep  furnished  their  stations,  and  supply  fuel,  iron, 
cars  and  their  shops.  Citizens  are  constantly  dealing  with 
them,  as  this  case  shows,  by  the  great  number  of  judg- 
ments against  this  short  road.     Such  roads  being  ^ppa- 
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rently  in  Buccessfal  buBiness  and  possessed  of  a  large 
amount  of  personal  property,  by  buying  or  building  new 
cars  and  other  property,  obtain  a  credit  of  citizens,  who,  if 
their  mortgages  are  not  filed,  have  no  opportunity  to  learn 
their  true  condition.  Mortgages  on  their  real  property  are 
generally  given  soon  after  their  road  is  boilt  and  before 
their  road  is  half  supplied  with  rolling  stock  and  other 
necessary  things.  People  do  not  suppose  any  thing  more 
to  be  mortgaged  than  their  road.  Such  was  the  fact  in 
this  case.  Had  it  been  known  that  all  their  rolling  stock 
was  mortgaged, .  they  would  not  have  obtained  the  credit 
in  half  of  the  cases  in  which  they  did.  Persons  supplying 
a  railroad  with  the  means  of  operating  their  road,  should 
have  the  means  of  ascertaining  whether  their  property  is 
incumbered.  In  no  case  is  there  a  greater  necessity  of 
being  able  to  learn  the  facts.  Every  road  in  the  country 
has  been,  mostly  built,  or  at  least  furnished  with  rolling 
stock  and  the  means  of  operating,  on  credit  Hence  the 
necessity  of  a  compliance  with  the  statute. 

There  is  no  reason  why  persons  taking  mortgages  from 
corporations  should  not  be  required  to  file  them.  There 
is  an  impression  among  the  people  that  large  and  power- 
ful railroad  corpor^jbions  control  almost  all  the  interests 
of  the  state  and  make  every  thing  that  opposes  their  inter- 
ests or  wishes  to  yield.  Nine  tenths  of  the  corruption 
charged  on  the  legislature  originates,  as  it  is  said,  with 
railroad  companies.  Many  people  are  alarmed  at  the 
power  which  such  roads  exert  at  elections,  and  in  many 
other  respects.  Our  only  hope  is  that  our  courts  at  least 
will  stand  between  such  powerful  and  unscrupulous  insti- 
tutions and  the  people,  and  hold  them  to  the  same  rules 
of  law  that  it  does  individuals. 

But  the  learned  judge  remarks,  that  railroad  companies 
could  not  in  1833,  mortgage  their  franchise  without  the 
consent  of  the  legislature.  Suppose  that  be  so,  that  is  not 
the  question  before  the  court.  Could  they  then  not  buy  and 


NEW  YORK-JANUARY,  1868.  gj 

Hoyle  V.  Plattsburgh  and  Montreal  BaUroad  Company^. 

mA\  their  personal  property  ?  Most  certainly  they  could, 
before  the  act  of  18S0.  All  corporations  had  the  oommon 
law  right  to  buy  personal  property,  necessary  to  carry  out 
the  object  of  their  incorporation,  unless  expreaely  t>rohib- 
ited  by  their  charter.  {Beers  v.  Phenix  Qia%$  Co.j  14  Barb. 
358.)  And  corporations  have  power  to  borrow  money 
necessary  to  carry  on  their  business ;  and  this  they  had 
power  to  do  before  the  act  of  1833 ;  and  they  have  also  the 
necessary  power  to  give  obligations  for  its  repayment,  in 
any  farm  not  expressly  prohibited  by  law.  {OurtU  v.  Leav- 
tStt,  16  If.  Y.  Rep,  9.)  If  so,  then  they  could  mortgage 
their  property,  and  this  must  have  come  within  the  inten- 
tion of  the  legislature.  Suppose  a  railroad  company  wants 
land  for  a  depot,  and  for  storing  property  being  trans- 
ported by  them.  They  make  a  bargain  to  buy  a  lot  for 
that  necessary  purpose,  but  not.  being  able  to  pay  down, 
they  buy  on  credit.  Could  they  not  give  a  mortgage  to 
secure  the  purchase  money  ?  Most  clearly  they  could ; 
for  the  plain  reason  that  the  vendor,  if  he  gave  a  deed  and 
took  bacl^  no  security  for  the  purchase  money,  would  have 
an  equitable  mortgage  for  the  unpaid  purchase  money  as 
against  the  company.  Certainly  the  law  never  forbids  a 
party  from  doing  what  it  will  enforce,  to  the  same  extent 
as  if  it  had  never  been  done.  It  could  not  mortgage  its  . 
franchise  without  the  consent  of  the  legislature,  bat  it 
could  secure  its  honest  debts,  not  on  its  franchise,  but  on 
its  property.  If  then  it  could  mortgage  its  real  estate,  it 
could  also  mortgage  its  personal  property.  Now  a  religious 
corporation  cannot  sell  its  real  estate  without  leave  of  court, 
but  it  can  mortgage  it  to  secure  an  honest  debt.  (27  Barb. 
52.  18  idi  35.)  If  a  party  having  an  honest  debt  against  a 
railroad  company  could  not  take  a  mortgage,  before  1833,^ 
on  the  property  of  the  railroad  company  .with  its  consent, 
tiien  certainly  it  ought  not  to  have  the  right  to  obtain  a 
lien  by  a  judgment,  but  such  companies  should  be  treated 
as  receivers.    But  such  is  not  the  law,  and  never  has  been. 
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Then  it  is  clear  that  railroad  companies  conld  mortgage 
their  property  before  1833,  and  especially  their  personal 
property,  and  if  so  then  the  legislature  intended  to  require 
their  mortgage  of  goods  id  be  filed,  not  by  the  company, 
but  by  the  person  taking  it. 

John  N.  Whiting^  for  the  respondent.  I.  The  rolling 
stock  on  this  railroad  was  not  personal^  but  real  property. 
It  is  to  be  regarded  as  tixures,  or  in  the  nature  of  fixtures, 
annexed  to  the  land  mortgaged.  The  question  whether  it 
is  real  or  personal  property  is  discussed  in  three  cases  in, 
this  state,  the  Farmers'  Loan  and  Trust  Co.  v.  Hendricksonj 
(26  Barl.  484;)  Steams  v.  The  Buffalo  and  New  YorkB.  B. 
Co.,  (31  id,  590;)  and  Beardsley  v.  The  Ontario  Bank,  {Id. 
619 ;)  and  in  this  case.  These  decisions  are  as  nearly  as 
may  be  balanced  in  respect  of  authority,  there  being  on 
each  side  the  decision  of  able  jurists,  and  the  unanimous 
opinion  of  a  general  term. 

In  respect  to  the  disagreement  between  these  authori- 
ties, it  should  be  observed  that  the  objections  in  the  two 
cases  in  31st  Barbour  to  the  positions  of  the  case  in 
25th  Barbour  apply  with  as  much  force. to  the  instances  in 
which  it  is  not  denied  that  the  things  in  dispute  were  fix- 
tures, as  to  those  in  which  it  is  claimed  that  they  were  not. 
The  reductid  ad  absurdum  so  freely  resorted  to  in  the  cases 
from  the  fifth  and  eighth  districts  proves  too  much.  The 
hop-poles,  for  example,  in  Bishop  v.  Bishop,  (1  Kern.  123,) 
and  the  manure,  in  Goodrich  v.  Jones,  (2  ffiU,  142,)  the 
log-chain  in  Farrar  v.  Stackpole,  (6.  Qreenl.  154,)  and  the 
steelyard  in  The  Kin^  v.  St  Nicholas  Gloucester,  (cited  in  20 
^Wend.  259,)  to  say  nothing  of  the  pigeons,  deer,  keys,  A;c. 
A^lways  referred  to  in  fixture  cases,  were  as  much  subject 
to  be  removed,  sold,  &c.  and  in  point  of  custom  are  as 
often  actually  removed,  sold,  &c.  as  the  rolling  stock  on  a 
railroad.  When  so  removed,  they  are  " severed;"  and  by 
being  severed  become  personal  property.    But  their  capa* 
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city  to  be  seyered  and  so  converted  into  personalty  was 
never  held,  or  supposed  to  take  them  out  of  the  category 
of  fixtures.  The  question  is,  what  were  they  intended  far  t 
what  is  their  primary  use  ?  All  fixtures  are  in  some  re- 
spects anomalous  in  their  characteristics ;  railroad  rolling 
stock  is  no  more  so  than  others.  Looked  at  in  some 
aspects,  all  may  be  considered  annexed  to  the  realty; 
considered  in  others,  all  are  undoubtedly  personal  prop- 
erty. It  is,  therefore,  insisted  that  the  distinctions  taken  in 
the  cases  in  31st  Barbour  are  not  real,  and  leave  the  author- 
ity of  the  prior  decision  in  the  second  district  unshaken. 
It  nowhere  appears  that  the  rolling  stock  in  tjuestion  had 
been  actually  off  the  Plattsburgh  and  Montreal  railroad ; 
and  it  does  affirmatively  appear,  that  when  levied  on  and 
sold  to  Vilas,  it  was  standing  on  the  track  of  the  Platts- 
burgh and  Montreal  railroad,  annexed  thereto.  The  referee 
finds  that  the  mortgages  cover  the  cars,  engines  and  other 
articles  enumerated  under  the  name  of  equipment.  To  this 
there  is  no  exception.  He  decides  that  as  to  equipment  they 
are'chattel  mortgages,  and  that  they  were  not  filed  as  such ; 
but  were  recorded  as  a  mortgage  of  real  estate  It  becomes, 
therefore,  important  to  inquire  what  is  a  mortgage  of  a 
railroad  and  the  franchises  of  a  railroad  company.  It  can 
hardly  be  said  that  franchises  are  real  estate.  A  railroad 
is  built  on  land,  and  embraces  specific  rights  and  powers, 
and  requires  the  use  of  specific  articles.  When  the  entire 
undertaking  is  mortgaged  as  an  entire  thing,  including 
the  roadway,  franchises  and  equipment,  it  treats  the  whole 
as  a  unit,  and  conveys  to  the  mortgagee  a  thing  capable  of 
being  enjoyed.  Chattels  connected  with  the  enjoyment  of 
the  realty,  and  convenient  for  its  useful  enjoyment,  are  held 
by  the  courts  to  be  so  related  to  the  realty  that  they  will 
pass  by  a  general  conveyance ;  thus,  hop-poles,  manure, 
fence  rails,  etc.  all  pass  under  a  deed  of  real  estate,  although 
not  mentioned  m  numero.  It  is  because  good  husbandry 
requires  the  use  of  these  chattels,  that  although  personal 
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of  themselves,  they  shall  not  be  severed  from  the  land  bj 
a  grantor  after  sale.  The  equipment  of  a  railroad  is  as 
much  a  part  of  it,  in  common  parlance,  as  the  rails,  ties, 
switches,  or  bridges.  It  is  as  necessary  to  its  use  as  a  rail- 
road, as  hop-poles,  rails,  manure,  &c.  to  a  farm.  When 
we  speak  of  a  railroad  we  speak  of  the  whole  thing. 
When  a  railroad  and  franchises  are  conveyed,  the  whole 
undertaking  is  conveyed,  and  we  insist  that  a  mortgage 
of  a  railroad  and  iranchises  ex  mterminiy  carries  the  equip- 
ment, it  carries  all  that  is  connected  with  the  railroad 
necessaiy  to  enjoy  the  franchise.  Public  convenience  re- 
quires that  this  should  be  so.  It  can  never  have  been 
intended  that  when  railroads  are  built,  they  can  be  de- 
stroyed by  operation  of  law,  one  creditor  seizing  one  part, 
and  another  another  part  And  such  a  conveyance  being 
recorded  as  a  mortgage,  gives  it  sufficient  publicity  and 
answers  all  the  original  purpose  of  the  statute,  and  will 
promote  public  convenience.  We  therefore  insist  that 
when  the  owner  treats  a  railroad,  its  franchises,  equiments 
and  appurtenances  as  an  entire  thing,  and  mortgages  them 
all  as  one  thing  to  innocent  purchasers,  who  part  with 
their  money  on  the  faith  of  its  being  conveyed  as  an  en- 
tirely, the  title  of  the  mortgagee  is  to  the  whole  thing 
conveyed,  and  he  is  not  liable  to  have  his  title  divested  by 
parties  posterior  in  interest,  by  mere  operation  of  law. 

n.  The  mortgages  were  not  void  as  to  the  rolling  stock 
for  want  of  filing  or  of  change  of  possession,  even  though 
the  rolling  stock  in  question  is  to  be  considered-  personal 
property.  For  the  reason  that  the  statutes  which  declare 
chattel  mortgages,  unaccompanied  by  possession,  void 
as  against  creditors,  have  clearly  no  application  to  the 
rolling  stock  of  railroads.  1.  The  courts  have  always 
felt  bound  to  hold,  in  construing  statutes,  that  cases  not 
within  the  intention  of  the  legislature  were  to  be  ex- 
cepted from  the  operation  of  the  statute,  although  en- 
tirely within  the  letter.     "  A  thing  which  is  within  the 
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letter  of  the  statute  is  yet  not  within  the  statute,  unless  it 
be  within  the  intention  of  the  makers."  (The  Pe&ple  v. 
Utica  In8.  Oo.^  15  John.  381.)  And  the  courts  have  always 
assumed  to  judge  of  the  intention  of  the  legislature,  from 
all  the  circumstances  of  the  case.  Such  constructious  by 
the  courts  have  been  numerous  from  Coke's  time  down. 
2.  The  inapplicability  to  rolling  stock  of  all  the  statutes  and 
judicial  constructions  holding  chattel  mortgages  void  for 
want  of  change  of  possession,  is  obvious  from  aconsi  deration 
of  the  duty  of  railroad  companies  to  afford  trani^ortation 
to  the  public,  the  performance  of  which  duty  is  the  abject 
of  their  creation,  and  which  duty  cannot  be  performed 
without  the  possession  of  the  rolling  stock,  and  as  to  which 
the  strict  terms  of  the  statute  are  incapable  of  fulfillment. 
{See  Pierce  v.  Emery ^  32  New  -Hamp,  Rep.  504 ;  Rex  v.  Seih 
em  and  Wye  R.  R.  Co.,  2  -B.  ^  J.W.  646 ;  Rex  v.  Ea%iem 
Cbuntiee  R.  K,  10  Ad.  ^  JEUU,  531 ;  Rex  v.  S.  Widee  R.  R. 
Co.,  14  id.  N.  S.  902 ;  Clark  v.  Washington,  12  Wheat.  46, 54 
Winchester  and  L.  Turnpike  Go.  v.  Vimont,  5  B.  Monroe^  1 ; 
Arthur  V.  Comm.  and  R.  R.  Bank,  9jS,^M.3H;  13  S.  ^ 
R.  210/  9  Watts  ^  S.  27;  5  id.  265.) 

lEL  However  the  foregoing  questions  may  be  decided, 
it  by  no  means  follows  that  the  plaintiffs*  mortgages  have 
lost  their  lien  on  the  rolling  stock  in  question.  The  de- 
fendant Vilas  has  always  been  a  director  of  the  Plattsburgh 
and  Montreal  Railroad  Company,  whose  property  the  roll- 
ing stock  was.  A  director  of  a  corporation  is  a  trustee  for 
it.  His  duty  as  such  trustee  is  to  seek  its  advantage  in 
ev^ry  just  way.  If  its  property  is  levied  on  by  execution 
creditors,  it  is  his  duty  to  do  all  that  he  can  to  have,  the 
property  sold  to  the  best  advantage.  He  cannot,  of  course, 
become  himself  a  purchaser  at  such  sale,  for  that  would 
bring  his  private  interest  as  purchaser  into  conflict  with 
his  duty  as  trftstee.  While,  therefore,  it  seems  to  be  con- 
ceded that  a  director  of  a  corporation  may,  for  his  own 
just  debt)  recover  a  judgment  against  the  corporation,  and 
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have  its  property  applied  by  sale  to  the  satisfaction  of  the 
judgment,  such  an  operation  being  in  judgment  of  law  and 
morals  a  mere  exchange  of  equivalents,  it  by  no  means 
follows  that  at  such  execution  sale  he  may  himself  become 
the  purchaser  of  the  corporate  property  sold.  On  the  con- 
trary, such  a  purchase  is  against  his  duty  to  the  stock- 
holders, and  voidable  as  against  them.  In  the  present 
case,  for  about  ten  thousand  dollars,  Mr.  Vilas  bought 
property,  a  portion  of  which,  after  several  years  hard  ser- 
vice, was  valaed  by  his  assent  at  ^^18,000;  and  among 
other  items  he  bought  a  locomotive  and  cars  for  a  little 
over  ^^3000,  which  he  sold  two  years  and  a  half  afterwards 
for  ^^7600.  Even  a  mortgagee,  who  owes  no  other  duty 
to  the  mortgagor,  than  what  arises  out  of  the  mortgage 
relation,  cannot  at  a  sale  under  the  mortgage,  judicial,  no 
more  than  extra  judicial,  purchase  at  the  sale,  without 
leave  from  the  court  or  the  statute ;  and  a  fortiori  a  director 
of  a  corporation  who,  with  his  associates,  has  the  exclusive 
charge  of  the  corporate  property  and  business,  cannot 
speculate  upon  that  property  to  their  disadvantage.  (1  Kern. 
266.     Cumberland  Coal  Co,  v.  Sherman^  30  Barb.  571.) 

IV.  The  purchase  of  the  rolling  stock  by  Vilas  was 
voidable  by  the  plaintiffs  as  prior  mortgagees  of  the  prop- 
erty, as  much  as  by  the  railroad  company  themselves. 
The  plaintiffs  are  assignees  of  the  company — as  much  en- 
titled to^  redeem  from  Vilas  as  they  would  have  been  from 
a  tax  sale  subsequeilt  to  their  mortgage.  {^See  Iddings  v. 
Bruen,  4  Sandf  Oh,  277.) 

V.  Neither  could  the  plaintiffs*  right  to  redeem  be 
affected  by  the  act  of  the  railroad  company  in  hiring 
the  rolling  stock  from  Vilas,  nor  by  any  other  act  of 
theirs.  The  railroad  company  themselves  would  not 
be  precluded,  by  hiring  the  stock  from  Vilas,  from  re- 
deeming. For  the  only  obligation  of  a  tenant  is  to  restore 
the  possession  to  his  landlord.  Having  done  that,  and 
relinquished  the  advantage  his  lease  gave  him,  he  may 
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then  dispute  his  landlord's  title.  Their  right  to  redeem^ 
however;  is  not  at  all  inconsistent  with  no  impeachment 
of  his  title  before  redemption.  Until  redemption,  they 
might  hire  from  him  without  prejudice  to  their  own  right 
€£fter  redemption.  Moreover,  a  trustee's  purchase  of  the 
property  of  his  cestui  que  trust  cannot  be  confirmed  by  the 
latter,  except  he  is  free  from  all  distress  or  necessity. 
(Zetoin  on  Trusts,  8  Law  Library^  K  S.  391,  died  30  Barb. 
575.)  But  the^railroad  company  were  under  the  absolute 
necessity  to  get  the  use  of  their  rolling  stock,  and  having 
no  money  to  buy,  must  hire.  The  same  considerations 
apply  to  the  receiver  in  this  cause,  as  respects  his  act  in 
hiring  the  property  from  Mr.  Vilas.  He  was,  however,  no 
grantor  of  the  plaintiff,  nor  his  agent,  and  his  acts,  what- 
ever they  may  have  been,  cannot  prejudice  the  plaintiff. 

VI.  It  is  true  that  a  trustee,  whose  purchase  of  the 
property  of  his  cestui  que  trust  is  invalidated  upon  the  prin- 
.  ciple  referred  to  in  the  second  point,  is  allowed  the  amount 
paid  by  him  for  the  property,  deducting  all  sums  received 
by  him  by  means  thereof.  In  the  present  case  Mr.  Vilas 
jaid  for  the  rolling  stock  and  other  property.  But  he  has 
received,  for  locomotive  and  tender,  passenger  cars,  hire 
of  rolling  stock,  &c.  ^^16,317. 74  He  has,  therefore,  a  sur- 
plus of  money  on  hand,  (as  the  referee  finds,)  and  the 
residue  of  the  rolling  stock,  not  sold  by  him,  but  now  in 
his  possession,  stands  already  redeemed. 

VIL  The  defendant  Vilas  is  not  a  bona  fide  creditor  or 
purchaser,  within  the  contemplation  of  the  statute.  1.  He 
was  a  director  of  the  railroad  company  at  the  time  of  the 
execution  of  the  mortgages,  and  remained  a  director  until 
after  the  personal  property  was  purchased  by  him.  As 
such  director  he  stood  in  a  fiduciary  relation  to  the  mort- 
gagees, and  he  was  bound  to  protect  their  interests  in  the 
property  mortgaged.  2.  The  property  was  left  in  Vilas' 
possession  (with  others)  to  manage  and  protect  He  can- 
not be  permitted  to  purchase  the  property  and  so  enrich 
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himself  at  the  expense  of  the  trnst,  or  to  defeat  the  pur- 
pose of  the  mortgage.  3.  The  assent  of  the  mortgagor  or 
receiver,  or  liheir  hiring  the  property,  cannot  affect  the 
rights  of  the  holders  of  the  bonds.  Even,  th^n,  if  the 
mortgages,  juoad  the  equipment,  are  chattel  mortgages, 
Vilas  does  not  stand  in  a  position  ta  object  to  the  want  of 
filing. 

Yin.  If  the  mortgages  be  regarded  as  chattel  mort- 
gages not  filed,  yet  they  are  good  against  Vilas,  because 
he  had  notice  of  them.  They  can  only  be  void  as  against 
creditoro  and  parchasers  in  good  faith.  It  is  clearly  set- 
tled that  a  subsequent  purchaser  or  mortgagee,  having 
notice  of  an  unpaid  chattel  mortgage,  caiinot  set  up  the 
want  of  filing.  (Gregory  v.  Thomas,  20  Wend.  17.  Sanger 
V.  JSastwood,  19  id,  614.  ffill  v.  Beebe,  13  N,  Y.  Eep.  566. 
Lewis  V.  Palmer,  28  id.  271.)  The  object  in  filing  is  the 
same  as  the  recording  of  deeds  of  lands.  It  is  universally 
held  that  notice  of  an  unrecorded  deed  is  equivalent  to  regis-  . 
tration.  Registration  is  but  constructive  notice,  and  actual 
notice  prevents  the  mischief  sought  to  be  remedied  by  the 
recording  acts.  ( Qregory  v.  Thomas,  and  Sanger  v.  Hasttpood, 
supra.  Meech  v.  Paichin,  14  N.  T.  Rep.  71.)  This  conclusion 
cannot  be  avoided  except  by  holding  that  the  bona  fides, 
mentioned  in  the  statute,  is  wholly  immaterial  so  far  as 
creditoiiB  are  concerned.  And  then  we  have  a  statute 
enacted  to  prevent  frauds,  which,  by  construction,  will 
enable  an  agent,  having  a  power  of  attorney  to  make  a 
chattel  mortgage  for  his  principal,  to  seize  the  property 
mortgaged  immediately  after  the  execution  of  the  mort- 
gage, and  before  the  mortgagee  has  time  to  get  it  on  file ; 
and  appropriate  the  property  to  his  own  use.  This  can 
only  be  avoided  by  holding  the  bona  fides  equally  applica* 
ble  to  creditors,  mortgagees  and  purchasers. 

Inoraham,  J.     Two  questions  are  submitted  to  us  on 
this  appeal.    One  is  whether  the  rolling  stock  of  a  rail* 
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road  is  to  be  coiusidered  as  fixtures  passing  under  a  mort- 
gage on  the  road  and  franchises ;  the  otbec,  whether  if  it 
is  personal  property  merely,  and  not  to  be  regarded  as  fix- 
tures, a  general  mortgage  of  the  company  on  the  whole 
road,  its  equipments  and  franchises,  must  pecessarily  be 
filed  as  a  chattel  mortgage  to  give  it  validity  against  a 
judgment  creditor.  The  first  question  is  one  for  which 
authority  may  be  found  on  both  sides,  askd  even  in  this 
state  we  find  contradictory  decisions  on  this  question. 

In  The  Farmers'  Loan  and  Jhist  Co.  v.  Hemdrkhs&nj  (25 
Barb.  484,)  it  was  held  that  the  rolling  stock  are  to  be 
deemed  fixtures,  and  will  pass  under  a  mortgage  on  the 
road,  as  such.  This  was  decided  by  the  general  term  in 
the  second  district. 

In  Btevem  v.  Buffalo  and  New  York  (%  B.  R  Co,  (31 
Barb,  590,)  the  same  question  was  before  the  general  term 
of  the  eighth  district,  in  which  they  held  that  the  rolling 
stock  of  a  railroad,  as  between  mortgagee  and  judgment 
creditors  or  purchasers,  was  personal  estate,  did  not  pass 
under  a  mortgage  as  fixtures,  and  could  not  be  held  under 
the  mortgage  as  personal  estate,  unless  the  same  was  filed 
as  a  chattel  mortgage,  pursuant  to  the  statute.  This  case 
was  followed  at  a  special  term  in  the  fifth  district,  before 
Allen,  justice,  who  concurred  with  the  judges  in  the  eighth 
district. 

These  contradictory  decisions  of  general  terms  in  this 
court  leave  the  question  still  unsettled,  so  for  as  any  adju- 
dications here  can  be  relied  on. 

In  the  Minnesota  Co.  v.  St  Paul  Co.  (2  WaUaee*9  U.  S.  Rep. 
609,)  the  question  was  discussed,  and  was  referred  to  by 
Justice  Nelson  in  a  dissenting  opinion  upon  another  point 
He  says :  "We  agree  that  the  rolling  stock  upon  this  road, 
was  covered  by  the  several  mortgages,,  and  as  respects  any 
other  valid  liens  upon  the  same,  is  inseparably  connected 
with  the  road ;  in  other  words  is,  in  technieal  language,  a 
fixture  to  tlxe  road,  so  far  as  in  its  nature  and  use  it  can  be 
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called  a  fixture ;  and  is  a  fixture  extending  over  the  entire 
track  of  the  road." 

In  an  able  note  annexed  to  that  case,  the  subject  is  fullj 
discussed,  and  the  conclusion  arrived  at,  that  rolling  stock 
was  a  fixture,  and  passed  under  a  conveyance  of  the  road. 
(P.  646.) 

Similar  decisions  have  been  made  in  Pieree  v.  JSmertf^ 
(32  New  Bamp,  Rep.  484,)  and  other  cases  there  cited.  I 
refer  to  the  various  citations  in  the  cases  above  noted,  and 
to  Bedfieldcn  Railwayed  p.  576,  for  other  cases. 

It  is  difficult  at  the  present  day  to  define  with  with  any 
precision  what  is  necessary  to  make  personal  property, 
fixtures.  The  old  rule  which  required  annexation  to  the 
freehold,  has  been  so  often  departed  from  as  to  furnish  no 
rule  at  the  present  day.  For  the  purposes  of  trade  and 
as  between  landlord  and  tenant,  that  rule  has  been  so 
modified  as  to  authorize  the  removal  of  many  articles 
which  otherwise,  by  being  so  affixed,  would  have  been 
included  under  the  definition  of  fixtures. 

fTor  is  the  rule  that  any  thing  is  a  fixture  which  cannot  be 
removed  without  injury  to  the  freehold  sufficiently  exten- 
sive to  give  any  correct  definition  of  the  articles  coming 
within  it. 

The  various  cases  of  doves,  rabbits,  fish,  blinds,  keys, 
fences,  hop-poles,  deer,  millstones,  removed  from  their  place 
by  the  owner,  and  others,  are  all  exceptions  to  such  a  rule. 

The  more  sensible  rule  seems  to  be  one  which  of  late 
years  has  been  suggested  by  judges^  via :  If  the  articles 
are  essential  to  the  use  of  the  realty,  have  been  applied 
exclusively  to  use  in  connection  with  it.  Are  necessary  for 
that  purpose  and  without  such,  or  similar  articles,  the 
realty  would  cease  to  be  of  value,  then  they  may  properly 
be  considered  as  fixtures,  and  should  pass  with  it 

I  know  that  even  this  rule  has  been  departed  from  in 
matters  relating  to  trade,  such  for  instance  as  the  case  of 
looms  in  a  factory.    {Murdoch  v.  Oiffwd^  18  N:  T.  jRqp,  28.) 
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But  that  case  was  decided  upon  the  provisiooB  of  the 
statute,  (2  B.  S.  83,  §§  6, 7,)  which  provided  that  things 
annexed  to  the  freehold  for  the  purpose  of  trade  or  manu- 
facture, and  not  fixed  into  the  wall  of  the  house^  &c.  should 
be  deemed  assets* 

I  am  not  prepared  to  say  that  I  accede  to  the  opinion 
delivered  at  the  special  term  in  this  case  that  the  rolling 
stock  in  all  cases  is  to  be  considered  as  personal  property, 
-and  does  not  pass  under  a  mortgage  of  the  road  and  its 
appurtenaces.  But  it  seems  to  me  that  there  is  another 
principle  to  be  applied  to  this  case  which  will  render  it  not 
very  material  whether  in  a  case  where  the  conveyance  is 
only  of  the  realty,  the  rolling  stock  could  be  included. 

It  is  found  by  the  referee,  and  conceded,  that  t^e  mort- 
gage is  sufficient  to  include  in  the  mortgaged  property  the 
rolling  stock ;  and  it  must  also  be  conceded  that  such  was 
the  intent  of  the  parties.  Kor  do  I  think  there  can  be  any 
doubt  that  the  parties  intended  that  the  rolling  stock  and 
equipments  of  the  road  should  pass  as  a  part  of  the  road 
and  as  necessary  to  its  use.  The  object  of  the  mortgage 
was  to  provide  funds  for  the  building  of  the  road  and  pre- 
paring it  for  travel,  and  the  intent  of  the  parties  was  to 
secure  the  bondholders  with  the  mortgage  on  the  whole 
properly  in  the  road  as  used  by  them  for  travel.  For  this 
purpose  the  rolling  stock  was  as  necessary  as  the  rails. 
Either  could  be  supplied  with  more  money,  and  without 
either  the  road  could  not  be  made  available ;  and  the  fair 
inference  is  that  the  parties  in  giving  this  mortgage  in- 
tended to  include  all,  under  its  provisions.  Where  such 
was  the  intent  of  the  parties,  the  court  should  give  effect 
to  it  If  they  had  expressly  declared  that  the  rolling  stock 
should  be  considered  as  fixtures  attached  to  the  road  and 
to  pass  with  the  grant  of  the  road,  such  an  agreement 
would  be  valid,  and  the  court  would  treat  it  accordingly. 
Such  an  intent  may,  I  think,  be  fairly  inferred  from  the 
terms  of  this  mortgage. 
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•Hoyle  V.  Plattoburgh  and  Bf oDtreal  Railroad  Company. 

In  Mwdoeh  v.  Q-iffirrd,  (18  K  T.  Rep.  28,)  Johnson,  Ch.  J. 
sajB:  '^Between  the  parties,  and  between  grantor  and 
grantee,  the  effort  of  a  court  is  always  to  ascertain  the  in- 
tent of  the  parties  and  to  give  it  effect  If  their  language 
affords  evidence  that  a  chattel  is  intended  to  pass,  it  will 
pass,  of  course,  whether  it  be  a  mere  chattel  or  one  which 
by  annexation  has  become  part  of  the  realty. 

In  this  case  there  seems  sufficient  to  warrant  the  con- 
clusion that  the  parties  intended  to  include  the  equipments 
of  the  road  as  part  of  the  realty,  and  that  such  a  construc- 
tion should  be  given  to  it  by  the  courts.  (See  ahoj  Coe^ 
trustee^  v.  Pennoek  et  al,  6  Law  Beg.  27.) 

The  second  question  is  as  to  the  necessity  of  filing  the 
mortgage  as  a  chattel  mortgage,  if  it  should  be  held  that 
the  rolling  stock  did  nor  pass  with  the  road. 

The  authority  granted  by  the  28th  section  of  the  general 
railroad  act,  {LawB  of  1850,  p.  211,)  authorizes  railroad 
corporations  to  borrow  money  for  the  building  of  their 
roads  or  operating  them,  and  to  mortgage  all  their  corpo- 
rate property  and  franchise  to  secure  the  payment  thereof. 
I  think  this  section  contemplates  a  mortgage  of  all  the 
property,  whether  land,  road,  rolling  stock  or  franchise, 
and  warrants  the  conclusion  that  it  was  the  intent  of  the 
legislature  that  the  whole  should  be  included  in  one  mort- 
gage and  treated  as  a  mortgage  of  the  road  and  its  acces- 
sories. Such  a  mortgage  need  not  be  treated  as  a  chattel 
mortgage,  and  filed,  to  give  it  validity. 

Gbo.  Q".  Babnabd,  p.  J.  concurred. 

Sutherland,  J.    I  concur  in  the  conclusion  that  it  was 
not  necessary  to  file  the  mortgage  as  a  chattel-  mortgage, . 
but  I  remain  of  the  opinion  that  the  rolling  stock  of  a  rail- 
road cannot  be  regarded  as  a  fixture. 

Judgment  affirmed. 

[Nbw  Tobk  Gbvbbal  TbeMi  January  6, 1868.  Qio.  Q,  Barnard,  £tgraham 
aad  autktrkmd,  JiutioeB.] 
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Mkaoham  v9.  Pull.  ^^^lS^ 

.It  iB  indiipeiisable  to  the  admission  in  evidence  of  a  memorandum  made  by 
a  witness  at  the  time  of  the  making  of  an  alleged  agreement^  that  it  be  shown 
the  witnees  has  no  recollection  of  the  matters  stated  therein,  independent  of 
the  written  paper.  If  he  has  snch  recollection,  the  eridenoe  is  inadmissible. 
Where  a  witness  testifies  folly  to  an  interview  between  the  parties,  at  which  an 
agreement  was  entered  into,  a  memorandum  of  the  terms  of  such  agreement, 
made  by  him  at  the  time,  is  not  admissible  to  earroboraU  the  witness. 
A  party  to  an  action  should  not  be  permitted  to  give  in  evidence  a  memoran- 
dom  made  by  Amnm^,  to  prove  the  terms  of  a  contract  between  him  and  his 
adverMiy,  which  has  been  made  by  him  privately,  and  never  shown  to  the 
other  party.  Such  a  rule  of  evidence  would  open  a  door  to  frauds  of  the 
worst  character.    Fer  Ivgiil&hax,  J. 

rpHIS  action  was  brought  to  recover  for  services  rendered. 
X  The  parties  differed  as  to  the  amount  of  compensation 
agreed  on.  The  parties  were  examined  as  witnesses  in 
their  own  behalf.  The  defendant  was  the  only  witness  on 
his  own  part  He  testified  to  an  interview  between  him 
and  the  plaintiff^  at  which  an  agreement  was  made  with  the 
plaintiff  as  to  the  terms  on  which  he  would  do  the  defend- 
ant's work.  A  written  memorandum  was  then  offered  in 
evidence,  made  by  the  defendant  of  his  agreement  with 
the  plaintiff,  to  corroborate  the  defendant's  testimony. 
This  was  objected  to  by  the  plaintiff,  but  was  admitted, 
and  the  plaintiff  excepted.  The  referee  rendered  a  judg* 
ment  for  the  defendant 

Cha9.  H,  Mundy^  for  the  plaintiff 
Ira  2).  Warrefny  for  the  defendant 

By  the  Courts  Ingraham,  J.  The  only  question  is  as  to 
the  admissibility  of  this  memorandum  to  corroborate  the 
defendant's  testimony.  Without  referring  to  the  decisions 
previous  to  those  made  by  the  Court  of  Appeals  on  this 
question,  the  rule  as  to  the  admission  of  such  a  memoran- 
dum is  easily  ascertained  from  those  cases. 

Vol.  LI.  5 
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Meacham  v.  PeU. 

The  firat  case  was  that  of  HaUey  v.  Sinaehaughf  (15  N.  T. 
Bep,  485,)  in  which  the  attempt  was  made  to  prove  what 
a  witness  had  sworn  to  on  a  former  trial.  An  attorney  was  * 
called  who  had  taken  notes  of  the  testimony  and  who 
stated  that  he  had  no  doubt  they  were  correct.  The  wit- 
ness said  he  had  no  recollection  of  the  testimony,  inde^ 
pendent  of  his  minutes,  and  the  judge  excluded  the  evi- 
dence. Evidence  of  the  testimony  of  a  witness  given  on  a 
former  trial,  can  in  most  cases  only  be  proved  by  the 
recorded  testimony,  and  is  not  in  any  way  to  be  compared 
to  a  memorandum  of  a  transaction  made  by  a  witness  after 
it  has  taken  place.  It  is  sui  generis^  and  is  recorded  at  the 
time  of  the  transaction.  No  party  or  attorney  can  be  sup- 
posed to  remember  all  the  testimony  given  in  a  cause,  and 
the  record  made  of  such  testimony  at  the  time,  furnishes 
the  best  and  only  proof  which  can  be  given  of  such  testi- 
mony. As  was  said  by  Selden,  J.  in  that  case :  "  The 
efforts  of  memory  are  seldom  equal  to  the  task  of  recalling 
after  any  considerable  lapse  of  time,  even  the  exact  sub- 
stance of  words  and  phrases,  while  it  would  be  easy  at  the 
time  to  make  an  accurate  record  of  their  import."  In  that 
case  the  court  held  the  evidence  admissible. 

In  the  next  case,  of  JRussell  v.  ffudson  River  JR.  S.  Co.j 
(17  N.  T.  Rep.  134,)  a  physician  was  examined  as  to  the 
character  of  injuries  sustained  by  the  plaintiff,  and  the 
nature  of  the  services  rendered  to  him,  and  testified  in 
regard  thereto.  A  written  memorandum  or  certificate  of 
those  matters,  made  by  the  witness  at  the  close  of  his  at- 
tendance on  the  plaintiff,  was  offered  in  evidence  by  the 
plaintiff  and  was  received  in  evidence.  This  presented 
the  reverse  of  the  proposition  held  in  HaUey  v.  Sin%elaughj 
with  the  fact,  that  before  examining  the  memorandum  the 
witness  had  testified  to  all  the  matters  contained  therein. 

Selden,  J.  also  delivered  the  opinion  of  the  court  in  the 
latter  case.  He  says :  '^  It  is,  however,  an  iqdispensable 
preliminary  to  the  introduction  of  such  a  memorandun^  in 
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evidence  that  it  should  appear,  as  it  did  in  HaUey  v.  Sirue- 
haugh^  that  the  witness  is  unable  with  the  aid  of  the  mem- 
orandum to  speak  from  memory  as  to  the  facts.  It  is  the 
duty  of  the  court  in  all  such  cases  to  see,  before  receiving 
the  memorandum  in  evidence,  that  it  was  made  at  or  about 
the  time  of  the  transaction  to  which  it  relates ;  that  its 
accuracy  is  duly  certified  by  the  oath  of  the  witness,  and 
that  there  is  a  necessity  for  its  introduction  on  account  of 
the  inability  of  the  witness  to  recollect  the  facts.*'  It  was 
held  that  the  paper  was  improperly  admitted,  because  the 
witness  had  a  recollection  of  the  facts  independent  of  the 
memorandum,  and  a  new  trial  was  ordered. 

This  case  was  followed  by  Q-uy  v.  Mead^  (22  N*  T,  Rep, 
462,)  in  which  it  was  material  to  show  at  what  time  a  cal- 
culation of  interest  was  made.  A  witness  testified  he  had 
made  a  memorandum  in  calculating  interest  on  the  day, 
but  had  no  recollection  of  the  time  when  it  was  made,  in* 
dependent  of  the  paper  writing.  The  memorandum  was 
excluded.  Denio,  J.  says :  "  That  aside  from  the  written 
paper  the  witness  had  no  recollection  as  to  the  time  when 
it  was  made,  and  the  court  held  that  the  memorandum 
should  have  been  received  in  evidence." 

These  cases  are  all  perfectly  consistent  in  requiring,  as 
indispensable  to  the  admission  of  such  testimony,  proof 
that  the  witness  who  made  the  memorandum  has  no  recol- 
lection of  the  matters  stated  therein,  independent  of  the 
written  paper.  When  he  has  such  recollection,  the  evi- 
dence is  inadmissible. 

The  application  o^ these  rules  to  the  case  under  examina- 
tion shows  that  the  evidence  was  improperly  received. 
The  defendant  had  been  examined  and  had  testified  fully 
to  the  interview  between  himself  and  the  plaintiff  at  the 
time  of  the  contract  between  them.  The  paper  was  not 
offered  because  the  facts  could  not  be  proven  otherwise, 
but  to  corroborate  the  party  testifying.  For  such  a  pur* 
pose  it  was  not  admissible. 
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There  is  another  consideration  which  does  not  enter  into 
any  of  the  cases  cited,  but  which  seems  to  me  shoald  have 
weight  on  such  a  question ;  and  that  is,  the  impolicy  of 
permitting  a  party  to  an  action  to  give  in  evidence  a  memo- 
randum made  by  himself  to  prov^  the  terms  of  a  contract 
between  him  and  his  adversary,  which  has  been  made  by 
him  privately  and  never  shown  to  the  other  party.  If  such 
a  rule  of  evidence  should  ever  be  adopted,  it  would  open 
a  do<MP  to  frauds  of  the  worst  character,  and  leaVe  the 
proof  of  contracts  not  to  the  evidence  of  parties  who  make 
them  and  witnesses  present,  but  to  memoranda  which  they 
might  make  afterwards,  containing  their  understanding, 
and  not  the  terms  of  the  contract 

It  is  possible  that  without  this  memorandum  the  referee 
might  have  found  the  same  conclusions  ;^but  it  is  by  no 
means  clear  that  he  would  have  done  so.  The  evidence 
of  the  parties  was  contradictory,  and  a  finding  either  way 
might  have  been  sustained.  Under  such  a  state  of  facts 
we  cannot  say  the  evidence  erroneously  admitted  had  no 
influence  on  the  referee. 

The  judgment  should  be  reversed  and  the  case  sent  back 
to  the  referee  for  a  new  trial,  costs  to  abide  the  event. 

[Hfmir  York  Qbnbbal  Tbbm,  January  6,  186S.  Oio,  0.  Barnard,  Suthtrkmd 
and  £tfraham,  JusUoes.] 
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Jahss  BsLaBB  t».  William  B.  Dinbmobx,  Preaident  of 
the  Adams  Express  Company. 

A  receipt,  such  as  is  usually  gifen  by  express  compaDiea  for  goods  delirered 
to  them  for  transportation,  is  not  sabject  to  any  stamp  duty,  but  is  eoyered 
by  the  exception  in  the  act  of  congress  of  1866. 

An  express  oompany  is  to  be  regarded  as  a  common  carrier,  and  its  retponsi- 
bility  for  the  safe  deliveiy  of  property  entrusted  to  it,  is  the  same  as  that  of 
a  carrier.  It  cannot  by  a  notice,  or  by  an  exception  in  a  receipt,  which  is 
not  shown  to  have  come  to  the  knowledge  of  the  shipper  or  holder,  exempt 
itaelf  from  liability  in  whole  or  hi  part,  if  goods  are  lost  through  its  negli- 
gVDoe. 

Nor  will  proof,  oTen,  that  such  notice  was  brought  to  the  knowledge  of  the 
owner,  be  suffident  to  relieye  the  carrier's  liability ;  but  an  express  contract 
must  be  proven. 

Jn  an  action  agamst  an  express  company,  to  recover  the  value  of  a  trunk  and 
its  contents,  which  it  had  ^dertaken  to  transport,  which  were  lost  while  in 
its  care,  the  defendant  gave  in  evidence  a  receipt,  given  at  the  tSme  of  re- 
ceivmg  the  trunk,  in  which  the  liability  of  the  company  was  Umited  to  the  sum 
of  |60.  There  was  no  evidence,  on  the  trial,  that  knowledge  of  the  contents  of 
the  receipt  ever  came  to  or  was  brought  home  to  the  plaintiff.  The  justice  not 
only  reftised  to  submit  to  the  jury  the  question  whether  there  was  any  evi- 
dence of  a  contract  between  the  parties,  but  held  that  the  receipt  was  a  bind- 
ing ccmtract  between  the  parties  and  limited  the  defendant's  liability  to  |50 
and  interest,  and  directed  a  verdict  for  the  plaintiff  for  that  amount  JEW 
that  m  this  the  justioe  erred. 

f[E  plaintiff  snes  the  defendant  to  recorer  the  value  of 
a  trunk  placed  in  charge  of  the  express  company,  and 
lost  while  under  their  care.  The  loss  was  not  disputed  on 
the  trial  The  plaintiff  valued  the  trunk  and  contents  at 
1467. 

The  defendant  offered  in  evidence  a  receipt,  given  at  the 
time  of  receiving  the  trunk,  on  which  was  a  stipulation  on 
the  part  of  the  company,  limiting  their  liability  in  various 
ways.  The  only  fact  material  in  this  controversy  is  as 
follows :  "  Nor  in  any  event  shall  the  holder  hereof  de- 
mand beyond  the  sum  of  iifty  doUafB,  at  which  the  article 
forwarded  is  hereby  valued,  unless  otherwise  herein  ex- 
pressed, or  unless  specially  insured  by  them  and  so  specified 
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in  this  receipt,  which  insurance  shall  constitute  the  limit 
of  the  liability  of  the  Adams  Express  Company." 

The  articles  included  in  this  receipt  were  six  trunks  and. 
three  boxes.     One  of  the  trunks  was  lost. 

Upon  the  trial,  the  admission  of  the  receipt  in  evidence, 
when  oflfered  by  the  defendant,  was  objected  to  on  the 
ground  that  it  was  not  stamped,  which  objection  was  over- 
ruled and  the  plaintiff  excepted.  The  court  then  permitted 
the  defendants'  counsel  to  affix  a  stamp,  in  court. 

The  admission  of  the  receipt  in  evidence  was  also  ob- 
jected to  on  the  ground  that  there  was  no  evidence  that 
knowledge  of  the  contents  of  the  receipt  ever  came  to 
or  was  brought  home  to  the  plaintiff;  which  objection  was 
overruled,  and  the  counsel  for  the  pl|iintiff  excepted. 

The  plaintiff  asked  to  submit  the  question  of  negligence 
to  the  jury,  which  the  court  refused,  and  held  that  the 
receipt  was  a  contract  between  the  parties,  and  the  defend- 
ant was  excused  from  all  liability  except  as  stated  in  the 
receipt;  and  the  judge  so  charged  the  jury,  and  directed 
them  to  find  a  verdict  for  the  plaintiff  for  f  50  and  interest ; 
to  which  the  plaintiff  excepted.  The  jury  so  found.  The 
court  ordered  the  exceptions  to  be  heard  at  the  general 
term  in  the  first  instance,  and  judgment  was  suspended. 

Damd  P.  Holly  for  the  plaintiff.  I.  The  Adams  Express 
Company  are  govemed  by  the  rules  of  law  applicable  to 
common  carriers,  in  their  character  of  express  agents,  for- 
warders, and  bailees  for  hire.  {Sweet  v.  Bamej/y  23  N.  Y. 
Rep.  335.)  In  this  case  the  Court  of  Appeals  held  "  that 
the  defendants  (an  express  company)  were  common  carri- 
ers," and  said,  ^'persons  whose  business  it  is  to  receive 
packages  of  bullion,  coin,  bank  notes,  commercial  paper, 
and  such  other  articles  of  value  as  parties  see  fit  to  entrust 
to  their  care,  for  the  purpose  of  transporting  the  same 
from  one  place  to  another  for  a  compensation,  are  com- 
mon carriers,  and  responsible  as  such,  for  the  safe  delivery 
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of  property  entrusted  to  them."  The  Supreme  Court  of 
Massachusetts  has  just  decided  in  the  same  way  in  the 
case  of  Buckland  ^  Co.  v.  Adams  Express  Co.)  ^^  In  this 
country,  in  recent  times,  the  business  of  carrying  gobds  is 
almost  monopolized  by  what  are  called  expressmen." 
^^  These  are  undoubtedly  common  carriers."  (JParsans' 
Mercantile  Law,  202.)  '<  The  general  principles  of  agency 
extend  to  common  carriers,  and  make  them  liable  for  the 
acts  of  their  agents  done  while  in  the  discharge  of  the 
agency  or  employment/'     (Id.  216.) 

IL  The  plaintiff  made  out  his  case  upon  the  trial  as  to 
the  bailment  of  the  property  in  question  to  the  defendant, 
without  alleging  any  written  contract,  and  the  defendant, 
by  resting  the  defense  upon  a  receipt,  having  written  upon 
it  a*  notice  limiting  his  liability  in  case  of  loss,  which  he 
offered  in  evidence  in  proof  of  the  contract  between  the 
plaintiff  and  himself,  elected  to  eulject  himself  to  the  appli- 
cation of  the  strict  rule  of  law  in  reference  to  contracts,  and 
the  question  whether  or  not  that  notice  was  brought  home 
to  the  plaintiff^  and  whether,  if  so,  it  was  assented  to  by  him, 
were  questions  of  fact,  which  should  have  been  left  to  the 
jury  to  determine  upon  all  the  evidence,  under  the  direc- 
tion of  the  court  No  party  will  be  affected  by  any  notice 
unless  a  knowledge  of  it  can  be  brought  home  to  him. 
**  The  question  is  one  of  fact,  which  the  jury  will  determine 
upon  all  the  evidence,  under  the  direction  of  the  court" 
{Parsons^  Mercantile  Law,  223.  Dorr  v.  New  Jersey  Steam 
Navigation  Co.,  11  N.  YMep.  485.) 

The  justice,  at  the  trial,  erred,  therefore,  in  holding 
"that  the  taking  of  the  receipt  by  the  plaintiff's  wife, 
when  she  delivered  the  trunk  to  the  express  agent,  was 
evidence  that  she  then  knew  its  contents."  And  in  hold- 
ing ^^  that  said  receipt  was  itself  a  contract  between  the 
plaintiff  and  the  defendant,  and  that  the  fact  of  its  accept- 
ance by  the  plaintiff  as  shipper  of  the  goods  in  question  at  the 
time  of  the  shipment  of  said  goods,  was  sufficient  evidence 
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of  notice  to  the  plaintiff  of  its  contents  being  brought  home 
to  the  knowledge  of  the  plaintiff,  or  his  attention  being 
directed  to  it,  and  that  the  fact  of  such  knowledge  must 
be  presumed  from  the  receipt  being  accepted.*'  The  case 
of  Brotm  v.  Eastern  Railroad  Co.,  (11  Ou8h.  97,)  was  ai 
action  of  assumpsit  for  lost  baggage.  There  was  a  notice 
printed  on  the  back  of  the  passage  ticket  given  to  the 
plaintiff,  that  the  defendants  would  not  be  rei^onsible 
beyond  a  specified  sum ;  but  no  other  notice  was  given, 
nor  was  the  plaintiff's  attention  called  to  this.  Held,  that 
these  facts  did  not  furnish  that  certain  notice  which  must 
be  ^ven  to  exonerate  the  carrier  fix)m  his  liability.  The 
same  doctrine  has  very  recently  been  held  in  the  Supreme 
Court,  circuit,  of  Kings  county,  by  his  honor  Judge  Gil- 
BBBT,  in  the  case  of  WilUam$  v.  Doddy  but  in  that  case,  the 
receipt  was  put  in  evidence  by  the  plaintiff,  and  not  by  the 
defendant.  In  the  case  of  The  Camden  and  Amboy  R.  R. 
Oo,  V.  Baldavf,  (16  Penn,  Rep.  67,)  it  was  held  incumbent  on 
the  carrier  to  prove,  that  the  passenger  had  actual  kiipwl- 
edge  of  the  limitation  in  the  notice.  The  justice  erred 
further  in  his  ruling,  quoted  above,  inasmuch  as  his  deci* 
sion  prevented  the  plaintiff  from  adducing  testimony  upon 
the  point  as  to  whether  or  not  the  notice  was  assented 
to. by  him,  and  in  confounding  the  act  of  taking  the  receipt 
with  the  notice  printed  upon  it,  with  that  acceptance  which 
would  imply  assent  to  its  terms.  "A  common  carrier 
cannot  screen  himself  from  liability  by  notice,  whether 
brought  home  to  the  ^wner  or  nikt.  Notice  is  no  evidence 
of  assent  on  the  part  of  the  owner,  .and  he  has  a  right  to 
repose  on  the  common  law  liability  of  the  carrier,  who 
cannot  relieve  himself  from  such  liability  by  any  act  of  his 
own."  (19  Wend.  234.  Dotty,  New  Jereey  Steam  Navigch 
turn  Oo.y  11  jy;  T.  Rep.  485.  Parsons'  MercantUe  Law,  228.) 
in.  But,  even  if  the  receipt  and  notice  constituted  a 
contract  binding  upon  the  parties,  the  defendant  is  still 
liable  for  negligence  and  carelessness,  if  these  can  be 
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proved  or  lawfully  inferred.  The  jastice  erred,  therefore, 
again,  in  refusing  leave  to  the  plaintiff  to  introduce  proof 
on  the  point  of  negligence,  and  in  refusing  leave  to  go  to 
the  jury  on  this  point,  and  in  holding  '^  that  the  receipt 
was  to  all  intents  and  purposes  a  contract  between  the 
parties,  and  that  the  defendant  was  by  it  excused  from  all 
liability  except  as  stated  in  the  receipt"  {Parsons'  Mer. 
Lawy  224.  Dorr  v.  N.  J.  SUam  Nav,  Co.,  11  N.  Y.  Rep. 
485.)  In  the  present  case,  the  failure  of  the  defendant  to 
account  for  the  loss  of  the  property  in  question  by  acci- 
dent, or  in  any  way,  gives  rise  to  the  just  inference  that 
the  loss  was  caused  by  the  gross  negligence  and  de&ult  of 
the  defendant  and  its  agents,  in  the  premisea 

(?.  A.  Seward,  for  the  defendant  L  A  common  carrier  may 
limit  his  liability.  Upon  this  point,  as  positive  precedent 
supplies  the  authority,  argument  a  priori  is  unnecessary. 
{York  Company  v.  Central  BaSroady  3  Wallace  U.  S.  111. 
Panans  v.  Monteath,  13  Bcerb.  353.  Moore  v.  Evane,  14  id. 
524  Dorr  v.  N.  J.  Steam  Navigation  Co.,  1  Kem.  485.  Lee 
Mareh,  43  Barb.  102.)  In  this  last  case,  Lbonard,  P.  J. 
said :  ^  I  think  it  must  be  considered  as  settled,  in  this 
state,  that  common  carriers  may  limit  their  liability  for 
negligence,  in  almost  any  respect,  by  express  contract," 
and,  "  that  such  contracts  are  not  against  public  policy." 
This  was  concurred  in  by  Stjthbrland  and  Barnard,  JJ. 

n.  The  receipt  given  in  evidence  constituted  a  contract 
between  the  parties.  It  is  called,  in  the  receipt  itself,  an 
"agreement,**  and  a  "contract"  It  was  so  construed  at 
nisipriiie.  It  specifies  the  terms  upon  which  the  carriage 
was  undertaken,  and  in  so  doing  extends  beyond  the  sim- 
ple, acknowledgement  of  the  delivery  of  the  subject  of 
transportation.    The  receipt  was  a  bill  of  lading. 

ni.  The  limitation  of  value  to  350,  unless  otherwise 
expressed  in  the  agreement  itself,  was  valid.  1.  The  re- 
ward of  the  carrier  is  predicated  on  the  value  of  the  thing 
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carried.  Such  apportionment  is  reasonable,  because  the 
value  is  the  prime  element  of  risk,  and  the  law  allows 
compensation  proportioned  to  risk.  2.  This  stipulation 
limits  the  common  law  liability  of  the  carrier  as  insurer, 
an4  is  as  reasonable  as  an  agreement  in  a  policy  to  abridge 
the  statutory  period  of  limitation.  Such  agreements  are 
valid.  {Cray  v.  The  Hartford  Fire  Ins.  Co.,  1  Blatch.  280. 
RetUy  V.  the  JStna  Ins.  Co.,  30  N.  Y.  Rep.  136.  Boaeh  v. 
jy.  T.  and  Erie  Ins.  Oo.y  Id.  646.)  3.  This  very  stipulation, 
and  others,  differing  in  amount  only,  have  been  frequently 
the  subject  of  judicial  sanction.  (  Van  Toll  v.  The  S.  JB. 
Baaway  Co.,  12  C.  B.  N.  S.  75,  104,  Eng.  Com,  Law.  Nevh 
stadt  V.  Adams,  5  Duer,  43.  Van  Winkle  v.  Adams  Express 
Co.,  MS.  Gagnebin  v.  The  American  Express  Co.,  MS.  Nash, 
referee.  Parker  v.  Dinsmore,  MS.  CowUs,  referee.  Meyer  v. 
Hamden  Express,  24  How.  Pr.  290.  Meyer  v.  Hamden 
Express  Co.,  1  Daly,  227.  Boorman  v.  American  Express  Co.., 
MS.  Sup.  Court  of  Wisconsin.) 

IV.  In  the  present  case  the  insurance  and  acceptance  of 
the  receipt  constituted  a  valid  agreement,  effectually  limit- 
ing the  liability  of  the  defendant  to  350  in  case  of  loss. 
1.  As  to  the  defendant,  the  consignor  and  consignee  were 
identical.  The  goods  were  delivered  by  her  and  were 
addressed  to  her.  In  the  absence  of  knowledge,  the  legal 
presumption  is  in  favor  of  the  ownership  of  the  consignee. 
(Sweet  V.  Barney,  23  N.  T.  Rep.  335.)  But  where,  as  here, 
consignor  and  consignee  are  one  and  the  same,  the  carrier 
has,  at  least,  a  right  to  suppose  that  the  consignor  is  com- 
petent to  contract  as  to  the  terms  of  carriage.  Such,  in- 
deed, would  be  the  rule  if  the  consignee  were  another 
person.  (Moriarty  v.  Hamden  Express,  1  Daly,  227.)  2.  All 
bills  of  lading  are  unilateral,  and  yet  are  universally  held 
to  conclude  the  shipper.  A  promissory  note,  when  paid 
by  its  maker,  belongs  to  him,  and  equity  will  compel  its 
restoration,  though  the  holder  never  entered  into  any 
agreement  to  return  it.    The  sender  of  a  telegram  is  con- 
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claded  bj  the  conditions  contained  in  the  printed  blanks 
for  messages,  furnished  by  the  telegraph  company.  {Bree%€ 
V.  U.  S.  Tel  Co,,  45  Barb.  274  MacArhdrew  v.  The  Electric 
Tel  Co.,  17  Com.  B.  384,  E.  C.  L.)  The  conditions  of  a 
policy  are  binding  upon  the  assured,  though  not  signed  by 
him.  In  fine,  the  majority  of  human  contracts  are  uni- 
lateral,  and  repose  for  their  obligation  upon  the  assent 
which  the  law  implies  from  their  acceptance.  3.  The 
plaintiff  stipulated  that  the  receipt  was  issued  to  him,  and 
received  by  him,  as  shipper,  and  he  produced  it  on  the 
trial.  This  implies  both  knowledge  and  assent  In  this 
country  the  legal  presumption  is  in  favor  of  education  and 
of  an  ability  to  read.  If  the  reception  and  retention  of  an 
unpaid  account  without  objection,  is  sufficieut  to  enable 
the  creditor  to  recover  upon  an  insimul  eomput€t9%ent,  or  a 
stated  account,  (12  Wend.  413;  1  Kern.  172;  12  Pet.  830; 
45  Barb.  490,)  a  fortiori  viz  dubitari  posse  videtur^  that  the 
reception  and  retention  of  a  bill  of  lading  will  conclude  the 
educated  shipper,  unless  he  proves  his  dissent  The  bur- 
den is  upon  him  to  show  ignorance  or  dissent  In  King  v. 
Woodbridge,  (34  Vemiont  Rep.  571,)  it  was  said  that  '^  a  paper 
being  shown  to  be  in  the  custody  of  the  plaintiff,  a  due 
and  proper  delivery  of  it  to  him,  and  of  his  assent  to  its 
terms  are  to  be  presumed,  and  the  burden  is  thrown  on 
the  plaintiff  to  obviate  these  presumptions,  by  proof.  It  is 
for  the  plaintiff  to  show  the  circumstances  under  which 
the  paper  came  into  his  possession;  that  he  never  assented 
to  its  terms,  and  that  there  was  no  such  delivery  of  it,  as 
to  make  it  operative  as  a  binding  contract"  This  was 
cited  and  enforced  by  the  Supreme  Court  of  "Wisconsin  in 
the  case  before  referred  to.  But,  upon  authority,  this 
whole  question  is  beyond  argument  In  Van  ToU  v.  The 
S.  E.  Railway  Co.  [supra,)  the  stipulation  was  that  "  the 
company  will  not  be  responsible  for  any  package  exceed- 
ing the  value  of  ^10."  There  was  no  proof  that  the  plain- 
tiff had  read  the  ticket    She  had  a  verdict  for  £20.    The 
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court  of  common  pleas  unanimoualj  set  it  aside,  holding 
that  acceptance  of  the  ticket  was  assent  to  the  terms 
thereon  printed.  In  Darrv,  The  If.  J,  Steam  Nav.  Cfa.,  («wpra,) 
the  receipt  contained  the  following  clause :  ^^  'So  package 
whatever,  if  lost,  injured,  or  stolen,  to  be  deemed  of  greaiter 
value  than  two  hundred  dollars."  The  plaintiffs  proved 
that  such  receipt  did  not  come  to  their  knowledge,  other- 
wise than  by  delivery  to  their  carman,  until  the  day  after 
the  goods  were  shipped.  The  court  refused  to  charge  that 
the  liability  of  the  defendants  for  a  total  loss  by  fire  was 
limited  to  )^200.  The  Court  of  Appeals  said :  <'  The  excep- 
tions to  the  common  law  liability  being  made  in  the  bill 
of  lading,  and  delivered  to  the  agent  of  the  plaintiffs,  must 
be  deemed  to  have  been  agreed  upon  by  the  parties/' 
This  decides,  1.  That  acceptance  is  assent  2.  That  a 
receipt  is  a  bill  of  lading.  The  railway  ticket  cases,  in 
the  same  court,  further  illustrate  the  rule.  (24  N.  Y.  Rep. 
182.  Id.  215,  223.  25  id.  445.)  In  The  York  Co.  v.  The 
Central  Eaiiroadj  (eupray)  the  judge  charged  the  jary,  that 
"  it  is  competent  for  the  carrier  alone  to  limit  his  liability 
without  the  engagement  of  the  owner."  4.  It  f<5llows 
from  these  views  that  the  plaintiff's  objections  to  the  legal 
character  of  the  receipt,  and  his  offers  of  evidence  to  con- 
tradict its  legal  effect,  were  properly  disposed  of  at  the 
circuit 

V.  The  receipt  did  not  require  an  internal  revenue  stamp. 
It  was  expressly  exempted  therefrom.  It  was  an  economy 
of  time  and  labor  to  affix  it,  and  obviated  any  necessity 
for  an  argument  or  citations  of  various  statutes,  not  then 
in  court  If  it  did  not  require  a  stamp,  the  affixing  one 
was  inutile  and  harmless.  If  it  did  require  a  stamp,  as 
insisted  by  the  plaintiff,  then  the  same  law  which  rendered 
the  stamp  necessary,  authorized  it  to  be  affixed  in  court 
The  receipt  was  dated  "  May  4,  1864."  The  163d  section 
of  the  act  of  June  30,  1864,  (13  U.  S.  Stat,  at  Large,  296,) 
authorized  the  affixing  of  the  necessary  stamps,  either  in 
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e&wct  or  out  of  court  Otnne  vuajut^  &c.  The  po^v^er  to 
reqaire  a  Btainp  implies  the  power  to  prescribe  the  time 
when  the  stamp  must  be  affixed ;  and  the  force  of  the 
plaintiff's  objections  to  the  defendant's  affixing  it  ie  not 
perBeived 

By  tike  Comrtf  I]r«KiiHAH,  J.  Two  questions  are  submit- 
ted to  us  on  this  case :  Ist  Whether  a  receipt  by  an  ex- 
press company  requires  a  stamp  ;  and,  2d.  Whether  such 
a  receipt,  which  limits  the  liability  of  the  express  company, 
is  a  contract  between  the  parties,  protecting  the  company 
from  liability,  except  as  stated  therein,  witiiout  any  proof 
of  knowledge  on  the  part  of  the  holder,  of  the  contente 
thereof 

IHr^  The  objection  to  the  admission  of  the  receipt 
without  a  stamp  has  been  examined  by  the  general  term 
of  this  district,  in  the  case  of  DeBarre  v.  The  Sepe  Expreu 
Oo.f  (48  Barb.  511.)  It  was  there  held  that  tiie  stamp  was 
not  required,  and  that  the  exception  in  the  act  of  1865, 
covered  such  a  receipt. 

See&nd,  The  principal  question  in  the  case  is  as  to  the 
ttctent  of  the  defendant's  liability,  and  whether  an  express 
eompany  can  by  a  notice,  or  by  an  exception  in  a  receipt, 
whidi  is  not  shown  to  have  came  to  thfe  knowledge  of  the 
shipper  or  holder,  exempt  themselves  from  liability  in 
whole  or  in  part,  if  the  article  is  lost  through  the  negli- 
gence of  the  express  company. 

That  the  defendant's  company  is  to  be  regiu*ded  as  a 
common  carrier,  and  their  responsibility  for  the  safe  de- 
livery of  property  intruaied  to  them  is  the  same,  has  been 
settled  by  various  decisions.  {Ru99tU  v.  Lmn§%Um,  19  Barh. 
34S.  Sherman  v.  WelU,  28  id.  403.)  And  the  same  has 
been  distinctly  held  by  the  Court  of  Appeals,  in  Sweet  v. 
Barney,  (23  N.  T.  Rep.  335.) 

It  is  equally  well  settled  that  a  comm<m  carrier  may  by 
express  contract  between  himself  and  the  party  contract- 
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ing  with  him,  agree  to  a  limitation  of  his  liability.  {Par- 
sons V.  Manteathy  13  Bath.  353.  Moore  v.  EvanSy  14  id. 
624.  Dorr  v.  N.  J.  Steam  Navigation  Oo,^  11  K  Y.  Rep.  485.) 
In  the  latter  case  it  ie  said  :  **  That  a  carrier  may  by  ex- 
press contract  restrict  his  common  law  liability  is  now,  I 
think,  a  well  established  rule  of  law."  {Lee  v.  Marshy  43 
Barb.  102.  York  Co.  v.  Central  B.  B.  Cb.,  3  WaU-aee  U.  S. 
Bep.  111.) 

The  decisions  in  this  state  also  have  settled  that  a  com- 
mon carrier  cannot  relieve  himself  from  liability  either  in 
whole  or  in  part  by  a  mere  notice  indorsed  upon  the  ticket, 
or  receipt  {Hollister  v.  Newton,  19  Wend,  234,)  in  which 
it  was  held  that  the  carrier's  notice,  even  if  brought  home 
to  his  employer,  could  not  be  sufficient  to  infer  an  express 
contract.  The  argument  there  used  is  that  the  carrier  is 
bound  to  receive  and  carry  goods  delivered  to  him,  for 
which  duty  he  receives  a  compensation.  He  has  no  right 
to  prescribe  other  terms,  and  a  notice,  at  most,  is  only  a 
proposal  for  a  special  contract,  which  requires  the  assent 
of  the  other  party. 

So  in  Bissell  v.  N.  Y.  Central  B.  B.  Co.,  (25  N.  Y.  Bep. 
442,)  Selden,  J.  says :  "  The  position  appears  to  be  settled, 
that  the  companies  cannot  limit  their  responsibility  by 
any  notice,  though  expressly  brought  to  the  knowledge 
of  those  whose  persons  or  whose  property  they  carry,  but 
they  may  secure  such  limitation  by  express  contract  with 
those  persons." 

These  cases  all  rest  on  the  principle  that  the  carrier  re- 
ceives a  consideration  for  the  carriage,  and  he  is  bound  to 
carry  the  goods  accordingly ;  that  he  cannot  by  a  mere 
notice  relieve  himself  from  that  liability ;  that  even  proof 
of  its  being  brought  to  the  knowledge  of  the  ov^ner  would 
not  be  sufficient  to  relieve  the  carrier's  liability,  but  that 
an  express  contract  must  be  proven. 

There  is  another  class  of  cases  where  the  carriage  of 
passengers  on  free  tickets,  without  compensation,  does  not 
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involve  the  application  of  this  strict  rule ;  but  that  rests 
on  a  different  principle^  and  is  not  applicable  to  the  pres- 
ent case. 

Upon  the  trial  of  this  case,  the  justice  not  only  refused 
to  submit  to  the  jury  the  question  whether  there  was  any 
evidence  of  a  contract  between  the  parties,  but  expressly 
held  that  the  contents  of  the  receipt  were  a  binding  con- 
tract between  the  parties^  and  limited  the  defendant's  lia- 
bility to  9^  fti^d  interest^  and  directed  a  verdict  for  the 
plaintiff  for  that  amount 

In  this  the  learned  justice  erred,  and  a  new  trial  must 
be  ordered. 

Verdict  set  aside  and  a  new  trial  ordered ;  costs  to  abide 
the  event 

[Nbw  York  Qbnbbal  Tbbk,  January  6,  1868.  t7«o.  (?.  Bmmard,  Suthmimd 
mod  Btgrakam^  JusUceB,] 


Douglass  m.  "Woodworth  and  others. 

A  snbaeqaent  party  in  interest,  whether  by  way  of  mortgage,  lease  or  Jadg- 
ment,  cannot  on  a  motion  obtain  a  right  to  redeem  and  have  the  property 
oonTeyed  to  him  by  a  purchaser.  The  only  remedy  in  such  a  case  is  by  ac- 
tion seeking  to  enforce  such  right  to  redeem ;  and  in  such  an  action  the  rights 
of  all  other  parties  can  be  protected. 

Where  such  a  motion  is  made  in  a  foreclosure  suit,  after  the  property  has  been 
sold  and  the  deed  delirered,  by  lessees  for  a  term  of  years,  alleging  that  they 
were  misled  by  erroneous  information,  all  that  can  be  done  is  to  open  the 
Judgment,  set  aside  the  sale  and  the  conveyance,  allow  the  lessees  to  put  in 
an  answer,  and  order  a  resale  of  the  property. 

This  can  only  be  done  on  terms  of  indemnifying  the  purchaser,  repaying  to  him 
*     the  money  paid  by  him  on  the  purchase,  and  all  expenses  incidental  thereto. 

The  purchaser,  in  such  a  case,  should  have  the  election  of  permitting  the  resale, 
or  of  ratifying  the  lease  to  the  applicants;  and  if  he  elects  to  do  the  latter,  the 
sale  should  not  be  disturbed. 

JU  §emt,  the  proper  remedy  of  the  lessees  is  to  claim  the  value  of  their  lease 
oat  of  the  surplus,  rather  than  by  motion  to  redeem. 
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OTIOW  by  leBsees  to  redeem,  in  a  foreclosure  suit. 


By  the  Oourtj  Ingbaham,  J.  It  seems  to  me  very  clear 
that  a  subsequent  party  in  interest,  whether  by  way  of 
mortgage,  lease  or  judgment,  cannot,  on  a  motion,  obtain 
a  right  to  redeem  and  have  the  property  conveyed  to  him 
by  a  purchaser.  The  only  remedy  in  such  a  case  is  by 
action  seeking  to  enforce  such  right  to  redeem ;  and  in 
such  an  action  the  rights  of  all  otiier  parties  can  be  pro- 
tected. 

This  action  is  to  foreclose  a  mortgage;  the  parties 
making  the  motion  are  lessees  for  a  term  of  years ;  their 
ground  of  complaint  is  that  they  have  been  misled  by  some 
information  received  from  the  counsel,  and  after  waiting 
till  the  property  was  sold  and  the  deed  delivered,  they 
make  this  motion. 

All  that  could  be  done  on  such  a  motion  is  to  open  the 
judgment,  set  aside  the  sale  and  the  conveyance,  allow  the 
defendants  Crump  and  Lynch  to  put  in  an  answer  and 
order  a  resale  of  the  property.  This  can  only  be  done  on 
terms  of  indemnifying  the  purchaser,  by  repaying  to  him 
the  money  paid  by  him  on  the  purchase  and  all  expenses 
incidental  thereto. 

So  far  as  Brush  is  interested,  he  appears  to  be  a  bona 
fide  purchaser,  and  his  interest  ought  not  to  be  divested 
and  the  estate  restored  to  Jacobs  as  is  proposed  by  this 
order.  Jacobs  has  made  no  application,  and  the  sole 
object  of  this  motion  is  to  protect  Crump  and  Lynch  in 
the  enjoyment  of  their  lease.  Brush  should  therefore  have 
the  election  of  permitting  the  resale  or  of  ratifying  the 
lease  to  Crump ;  and  if  he  elects  to  do  the  latter,  the  sale 
should  not  be  disturbed.  It  is  a  matter  of  no  moment  to' 
Crump  and  Lynch,  whether  the  sale  was  for  an  inadequate 
price  or  not,  if  their  lease  is  confirmed ;  and  even  if  it  is 
not,  I  rather  think  their  remedy  is  by  claiming  the  value 
of  their  lease  out  of  the  surplus,  rather  than  the  course 
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which  was  adopted  below.  There  is  no  possible  ground 
for  directing  the  purchaser  to  give  the  benefit  of  his  pur- 
chase to  Crump  and  Lynch,  merely  because  they  held  a 
lease  of  the  premises. 

If  such  a  rule  can  be  established  on  a  lease  for  six  years,  it 
may  be  done  on  a  lease  for  one  year,  and  the  value  of  a  sale 
of  property  under  a  foreclosure  will  be  sensibly  diminished. 

The  order  appealed  from  should  be  reversed,  and  an 
order  made  setting  aside  the  judgment  and  sale  and  deed 
given  thereon,  and  directing  a  resale  of  the  premises  by 
the  referee,  with  leave  to  the  defendants  Crump  and  Lynch, 
to  file  and  serve  an  answer  setting  up  their  claim  as  leasees ; 
such  answer  to  be  filed  nune  pro  tunc  as  of  the  time  when 
the  same  was  due.  That  said  Crump  and  Lynch  must 
pay  to  the  purchaser  all  expenses  paid  by  him  in  examin- 
ing title  anc^  recording  deeds,  &c.;  to  compensate  him  for 
his  trouble ;  that  on  the  resale  the  moneys  shall  be  retained 
by  the  referee,  and  out  of  the  purchase  money  he  shall  pay 
to  Brush  the  whole  amount  of  the  purchase  money  paid  by 
him  on  the  purchase,  with  interest,  less  the  amount  of  any 
rents  he  may  have  received  (if  any)  since  the  sale. 

Crump  and  Lynch  should  also  be  required  to  give  the 
purchaser.  Brush,  a  bond  with  sureties  to  secure  to  him  the 
payment  of  the  money  on  the  resale.  Upon  these  terms 
the  defendants  Crump  and  Lynch  may  be  relieved. 

If  the  purchaser,  however,  elect  within  ten  days  after 
notice  of  this  order,  to  satisfy  and  confirm  the  lease  of 
Crump  and  Lynch  for  the  remainder  of  the  term,  and  serve 
a  notice  on  them  within  that  time,  and  shall  execute  and 
deliver  a  ratification  of  such  lease  within  thirty  days,  then 
the  motion  should  be  denied. 

The  costs  of  this  appeal  should  in  any  event  be  paid  by 
Crump  and  Lynch. 

[Nbw  York  Gbsbral  Tbbm,  January  6,  1868.  €ho.  G.  Samard,  SiOheHmd 
and  Jkfrakamj  Jastioes.] 
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In  the  matter  of  the  petition  of  John  W.  Lewis,  to  vacate 

assessment  for  regulating  West  street 

The  proYisions  of  the  act  of  April  17,  1858,  (Xauu  of  1858,  M.  888,)  are  only 
intended  to  relieTe  against  fnnd,  or  legal  irregularity,  in  the  proceedings 
relatiTe  to  an  assessment,  or  the  proceedings  to  collect  the  same. 

The  act  does  not  authorize  any  inquiry  whether  the  work  has  been  well  done ; 
or  whether  the  contract  has  been  fUlly  performed ;  or  whether  the  materials 
used  are  according  to  the  speciflcatioos ;  or  whether  the  common  council 
had  all  the  sunreys  and  certificates  of  inspectors,  as  required  by  the  ordi- 
nances. 

These  matters  belonged  to  the  common  council,  as  the  law  was  formerly,  and 
now  to  the  board  of  reriew ;  and  do  not  come  within  the  purview  of  this 
statute,  except  in  cases  where  fraud  is  alleged  to  have  been  conunitted. 

The  common  council  of  New  York  has  power,  under  sections  175  and  176  of 
the  act  of  1818,  (2  B.  L.  p,  407,)  to  assess  the  expense  of  repairing  oi  repaT- 
ing  a  street  upon  the  property.  The  subsequent  authority  to  the  common 
council  to  repair  the  streets  and  employ  persons  therefor,  in  sections  198, 194 
and  196,  does  not  prevent  the  charging  the  expense  therAf  to  the  owner. 
Even  if  it  did,  it  would  not  apply  to  a  case  of  an  entirely  new  pavement,  after 
raising  and  altering  the  grade. 

The  question  whether  the  ordinance  of  the  corporation,  passed  in  1824,  by 
whioh  it  was  agreed  that  the  streets  should  be  kept  in  repair  at  the  public 
expense^  after  they  are  once  paved  at  the  expense  of  the  owners,  prevents 
any  such  assessment,  does  not  come  within  the  provisions  of  the  act  of  1868. 

If  the  corporation  has  not  the  power,  the  want  of  it  is  not  an  irregykurU^  in  the 
proceedings  in  making  the  assessment,  nor  in  collecting  it.  If  the  common 
council  have  made  a  contract  with  the  owner  which  they  seek  to  violate,  the 
remedy  is  not  under  the  act  of  1868. 

The  ordinance  of  1824  applies  only  to  streets  paved  after  its  passage. 

The  unanimous  consent  required  to  make  an  ordinance  passed  by  both  boards 
of  the  common  council  of  New  Tork,  on  the  same  day,  valid,  is  the  consent 
of  all  the  members  present  at  the  time  of  its  passage.  If  this  appears  from 
the  faot  that  no  objection  was  made  at  the  time,  and  that  all  the  members 
present  voted  for  the  ordinance,  it  is  valid. 

The  provision  of  law  that  no  contract  for  any  public  improvement  shall  be  en- 
tered into,  before  an  appropriation  has  been  made  therefor,  {Law  of  1857, 
«A.  446,)  does  not  apply  to  cases  where  the  expense  is  charged  upon  the 
owners,  and  not  upon  the  public  treasury. 

Assessors  should  not  include  any  charge  for  making  an  assessment  for  repaving 
a  street.    The  allowance  of  two  and  a  half  per  cent  for  making  the  i 
ment  is  no  longer  a  legal  charge. 
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By  the  Caurtj  Ingraham,  J.  Ad  application  was  made 
to  Judge  Clbrkb  to  vacate  the  assessment  in  this  case, 
under  the  act  of  1858.  (Laws  of  1858,  ck  338.)  Testimony 
was  taken  before  that  justice,  and  afterwards,  on  a  hearing 
before  another  justice,  the  application  was  denied.  The 
petitioner  appealed  from  that  order. 

The  provisions  of  the  act  of  1858,  in  most  of  the  applica- 
tions under  it  for  relief,  are  not  properly  understood. 
They  are  only  intended  to  relieve  against  fraud,  or  legal 
irregularity  in  the  proceedings  relative  to  an  assessment, 
or  the  proceedings  to  collect  the  same.  Keeping  in  view 
the  object  of  the  statute,  it  is  apparent  that  it  does  not 
authorize  any  inquiry  whether  the  work  has  been  well 
done ;  or  whether  the  contract  has  been  fully  performed,  or 
whether  the  materials  used  are  according  to  the  specificar 
tions ;  or  whether  the  common  council  had  all  the  surveys 
and  certificates  of  inspectors,  as  required  by  the  ordinances. 
These  matters  belong  to  the  common  council,  as  the  law 
was  formerly,  and  now  to  the  board  of  review ;  and  do  not 
come  within  the  purview  of  this  statute,  except  in  cases 
where  fraud  is  alleged  to  have  been  committed. 

This  application  is  not  founded  on  any  allegations  of 
fraud,  but  the  petitioner  asks  relief  for  the  supposed  legal 
irregularities  in  the  proceedings. 

The  first  objection  is,  that  the  common  council  have  no 
authority  to  assess  for  repaving  a  street  The  power  to 
assess  the  expense  of  paving  a  street  is  admitted  to  exist 
undei:  sections  175  and  176  of  act  1813,  (2  R.  L.  p.  4D7.) 
The  subsequent  authority  of  the  common  council  to  repair 
the  streets  and  employ  persons  therefor,  in  sections  193, 
194  and  195,  does  not  prevent  the  charging  the  expense 
thereof  to  the  owner.  Even  if  it  did,  it  would  not  apply 
to  this  case  of  an  entirely  new  pavement,  after  raising 
and  altering  the  grade.  -  Either  repairing  or  repaving  may 
be,  under  these  sections,  made  a  charge  upon  the  property. 

It  is,  however,  urged  that  the  ordinance  of  the  corpora- 
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tion  passed  4n  1824,  by  whioh  it  was  agreed  that  the  streets 
should  be  kept  in  repair  at  the  public  expense  after  they 
are  bnce  paved  at  the  expense  of  the  owners,  prevents  any 
such  assessment 

In  RhineUmder  v.  The  Memory  ^e.  (24  Eow.  Pr.  304,)  this 
question  was  raised,  and  the  justice  expressed  the  opinion 
that  the  common  council  could  not  bind  themselves  not  to 
assess  for  such  repaving. 

That  case  has  been,  to  some  extent  reversed  so  fiir  as  it 
held  that  the  common  council  could  not  impose  part  of 
the  expense  of  paving  a  street  on  the  public,  and  I  cannot 
assent  to  the  doctrine  that  the  common  council  may  not 
provide  by  ordinance  for  repairing  and  repaving  4streets  at 
the  public  expense. 

I  do  not,  however,  consider  it  necessary  to  pass  on  that  ques- 
tion here,  because  this  does  not  come  within  the  provisions 
of  the  act  of  1858.  It  is  not  an  irregularity  in  the  proceed- 
ings in  making  the  assessment  nor  in  collecting  it.  If  the 
common  council  have  made  a  contract  with  the  owner  which 
they  now  seek  to  violate,  the  remedy  is  not  under  this  act 

That  ordinance  also  applies  only  to  streets  paved  after 
its  passage,  and  there  is  no  evidence  to  show  when  West 
street  was  originally  paved. 

The  objection  to  the  ordinance  of  July  15,  1864,  is  not 
valid.  It  was  passed  by  both  boards,  on  the  same  day. 
That  could  not  be  done  unless  by  unanimous  consent 
The  unanimous  consent  required  is  the  consent  of  all  the 
members  present  at  the  time  of  its  passage.  This  appears 
.  from  the  fact  that  no  objection  was  made  at  the  time,  and 
that  all  the  members  present  voted  for  the  ordinance. 
STor  was  it  necessary  to  publish  it  for  two  days  previous. 
That  was  necessary  when  the  first  ordinance  was  passed, 
but  was  not  necessary  for  its  amendment  The  expense 
originated  under  the  first  ordinance,  and  a  publication Jthen 
gave  notice  to  the  owners,  of  the  contemplated  improve- 
ment, and  thus  satisfied  that  requirement  of  the  statute. 
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Another  objection  is  that  no  appropriation  was  made 
by  law  before  the  contract  was  made.  {Laws  of  1857,  eh. 
446.)  It  is  a  safficient  answer  to  say  that  this  pro^sion 
does  not  apply  to  cases  where  the  expense  is  charged  upon 
the  o\^ers  and  not  on  the  public  treasury.  The  authority 
to  advance  to  the  contractor  is  under  another  statute,  and 
the  amount  so  advanced  is  refunded  to  the  city  when  eol- 
lected  from  the  owners. 

The  other  objections,  to  the  mode  of  doing  the  work  and 
the  want  of  proof  annexed  to  the  assessment  rolls,  are  not 
grounds  for  vacating  this  assessment  The  stipulation 
shows  the  inspectors  certificates  were  in  the  Croton  aque- 
duct department. 

The  remaining  objection  is  that  the  assessors  named  in 
the  ordinance  did  not  make  the  assessment.  The  assessors 
had  been  changed  between  the  passage  of  the  ordinance 
and  the  signing  of  the  assessment  roll. 

The  statute  (&m.  L.  1859,  eh.  302)  directs  the  duly  of 
assessing  to  be  done  by  the  board  of  assessors  for  the  time 
being.  The  ordinance  should  have  directed  the  assess- 
ment to  be  made  by  the  board,  and  it  was  unnecessary  to 
name  them  individually.  The  appointment  appears  to 
have  been  made  by  the  board,  and  there  is  in  this  respect 
no  irregularity,  of  which  the  petitioner  can  complain. 

The  assessors  should  not  have  included  any  charge  for 
making  the  assessment  The  allowance  of  two  and  a  half 
per  cent  for  making  the  assessment  is  no  longer  a  legal 
charge.  I  have  heretofore  expressed  this  opinion,  but  as 
the  amount  was  very  small  did  not  consider  it  advisable 
to  vacate  an  assessment  in  all  other  respects  valid. 

The  board  should  not  include  snch  a  charge,  and  if  per- 
sisted in,  the  court  will  feel  bound  to  grant  relief  from  it 
in  cases  which  shall  hereafter  be  brought  before  it. 

The  order  appealed  from  is  affirmed. 

[Nbw  Yobk  Gbvbiul  Tbbm,  January  0, 1868.  Geo,  0,  Bmtard,  SuOMmd 
and  ^tpvkm^f  Justices.] 
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!  81  h  j»i      Where  an  agent,  appointed  to  settle  daims  against  a  third  party,  receives  from 
151^  sna  ^®  debtor  promissory  notes  for  the  amoant,  payable  at  future  periods,  which 

are  perfectly  good  and  in  fact  paid  when  due,  and  before  maturitytsells  the 
same  for  less  than  the  face  thereof,  without  consulting  with  or  informing  his 
principals,  and  without  making  any  inquiries  of  parties  with  whom  funds  have  ^'^H^^ 
been  deposited  for  their  payment,  and  on  being  called  upon  to  account  do- 
mes that  he  has  received  any  thing  on  the  notes,  for  which  he  is  liable  to 
account,  such  sale  is  a  dear  violation  of  his  duty  to  his  principals,  and  war- 
rants a  finding  that  the  sale  was  without  authority. 

In  such  a  case  the  principals  can  recover  of  the  agent  the  excess  of  the  amount 
of  the  notes  over  and  above  the  sum  actually  paid  to  him,  under  a  complaint 
containing  allegations  equivalent,  in  substance,  to  the  count  for  money  had 
and  received,  to  the  whole  amount  of  the  notes. 

Under  such  drcumstances,  the  agent  is  liable  upon  the  ground  that  the  notes 
which  he  took  in  satisfaction  of  the  demand  of  his  principals  being  good  and 
collectable,  and  he  having  by  his  transactions  released  the  debtor,  and  de- 
prived his  principals  of  all  remedy  except  against  himself,  he  is  to  be  treated 
as  having  made  himself  answerable  to  them  for  the  full  amount  he  ought  to 
have  received  from  the  debtor. 

Although,  in  general,  to  support  the  action  Cor  money  had  and  received,  it  is 
necessary  to  prove  that  the  defendant  actually  received  money  or  its  equiva- 
lent, for  the  use  of  the  plaintifi*,  yet  where  property  is  received  as  money  the 
action  will  lie,  the  same  as  if  money  had  been  received. 

An  assignment,  by  the  creditors,  tarausferring,  in  terms,  to  the  assignee,  all 
the  right,  title  and  interest  of  the  assiguoi-s,  and  each  of  them,  to  the  notes 
and  the  avails  thereof,  and  the  moneys  received  by  their  agent  upon  the  set- 
tling and  arranging  of  the  claims  against  the  debtor,  passes  their  right  of 
action  against  the  agent,  for  money  had  and  received,  to  the  full  amount  of 
the  notes. 

Where  such  assignment  is  absolute,  and  valid  on  its  face,  and  transfers  to  the 
assignee  a  perfect  legal  title,  his  right  to  maintain  an  action  is  not  afiected 
by  the  fiict  that  nothing  was  paid  for  the  assignment ;  nor  by  the  drcum- 
stance  that  one  of  the  assignors  agreed  to  take  care  of  the  case  and  to  save 
the  assignee  from  costs  if  he  was  unsuccessful. 

The  fact  that  the  principals  were  Joint  owners  of  the  original  claims  against  the 
debtor  will  not  prevent  either  of  them  from  maintaining  an  action  to  recover 
his  share  of  the  money  collected  thereon  by  their  agent.  « 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee.    The  following  facts  were  found  by  the  re- 
feree: 
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Ist.  That  in  the  spring  of  1858,  and  prior  thereto,  Oon- 
staiit  Cook,  Jotham  Clark,  Trumbull  Carey,  and  the  de- 
fendant were  owners  of  certain  claims  against  the  Madison 
apd  Indianapolis  Railroad  Company,  a  corporation  organ- 
ized under  and  in  pursuance  of  the  laws  of  the  state  of 
Indiana,  amounting  to  over  $2300,  in  which  said  claims,  the 
said  Cook,  Clark,  Carey  and  the  defendant,  were  in  all  re- 
spects equally  interested. 

2d.  That  the  said  Cook,  Clark  and  Carey,  in  or  previ- 
ous to  the  spring  season  of  the  year  1858,  respectively 
authorized  the  defendant,  who  had  an  equal  fourth  inter- 
est in  the  said  claim,  to  take  charge  of  said  claim,  and  in 
their  behalf,  collect,  settle  or  arrange  the  same. 

3d.  That  said  defendant  did,  in  pursuance  of  the  author- 
ity thus  conferred  upon  him  by  the  said  Cook,  Clark  and 
Carey,  proceed  to  the  state  of  Indiana,  and  did,  on  or  about 
the  17th  day  of  December,  1859,  settle  and  arrange  said 
claim,  with  said  company,  as  well  in  his  own  behalf  as  in 
^ehalf  of  said  Cook,  Clark  and  Carey,  and  in  full  settle- 
ment thereof,  did  receive  from  said  company,  thirty-six 
income  bonds  of  one  thousand  dollars  each,  at  eighty  cents 
on  the  dollar,  or  at  twenty  per  cent  discaunt ;  and  three 
notes  of  said  company,  dated  respectively  on  the  first  day 
of  October,  1859,  two  of  which  were  given  for  the  sum  of 
fourteen  hundred.and  four  dollars  and  edxty  cents  each; 
one  of  which  was  made  payable  in  two  years,  and  the  other 
in  three  years  from  their  dates,  without  interest ;  that  the 
other  of  said  three  notes  was  made  for  the  sum  of  $491.61, 
payable  in  eighteen  months  after  date,  without  interest. 

4th.  That  the  income  bonds  received  by  the  defendant 
in  the  said  settlement  and  arrangement  of  said  indebted- 
ness were  divided  between  the  said  Cook,  Clark,  Carey 
and  the  defendant,  in  a  way  satisfactory  to  them  respec- 
tively. 

5th.  Tiiat  in  June,  1861,  and  after  the  settlement  and 
arrangement  of  the  said  demand,  the  said  Jotham  Clark, 
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one  of  the  owners  of  said  claim^  called  upon  the  defendant 
for  his  portion  of  the  avails  of  the  said  claim,  as  settled 
and  arranged  hy  the  defendant ;  that  the  defendant  claimed 
compensation  for  his  services,  before  delivering  over  what 
he  had  received,  and  promised  to  make  a  statement  of  the 
items  of  his  claim  for  services  and  expenses,  but  failed  to 
do  BO,  an  til  in  the  month  of  March,  1863,  when  upon  a 
demand  made  by  Cook,  Carey  and  Clark,  for  their  respec- 
tive shares  of  said  notes  given  by  said  company,  then, 
and  not  before,  he  rendered  a  specific  account  of  his  charges 
for  his  services,  expenses  and  disbursements. 

6th,  That  the  notes  given  by  said  company  were  good 
security  for  the  payment  of  their  respective  amounts,  and 
were  paid  as  they  respectively  became  due,  except  the 
note  for  $491.61,  which  was  paid  to  the  defendant  early  in 
June,  1861. 

7th.  That  in  the  month  of  October,  1861,  the  defendant, 
without  authority  from  said  Cook,  Carey  or  Clark,  or  either 
of  them,  sold  said  note  for  $1404.60,  payable  in  two  years 
for  $600,  and  afterwards,  and  shortly  prior  to  the  time 
when  the  note  for  $1404.60,  payable  in  three  years  became 
due,  without  authority  from  Cook,  Carey  or  Clark,  sold 
the  same  for  $1260. 

8th.  That  the  whole  value  of  the  defendant's  services 
rendered,  and  his  expenses  and  disbursements  paid  in 
making  such  settlement  and  •  arrangement,  amounted  on 
the  24th  day  of  August,  1861,  to  the  sum  of  $600 ;  that 
the  costs  and  expenses  subsequently  paid  by  him  in  said 
business  with  said  company,  in  his  efforts  to  collect  for 
himself  and  the  said  Cook,  Cary  and  Clark,  the  coupons 
on  said  income  bonds,  which  fell  due  in  April  and  October, 
1860,  a  liability  to  pay  which  had  been  incurred  by  him 
prior  to  the  24th  day  of  August,  1861,  including  the  value 
of  his  services  in  adjusting  and  paying  the  same,  amount- 
ing on  the  24th  day  of  December,  1861,  to  the  sum  of  $375, 
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which  in  the  opinion  of  the  referee  was  a  full  and  ample 
compensation  for  all  the  services  rendered,  and  expenses 
incnrredy  and  disbursements  paid  by  him  in  and  about 
said  business,  up  to  and  including  the  charge  in  his  ac- 
count of  the  24th  of  December,  1861.   . 

9th-  That  on  the  13th  day  of  May,  1863,  the  said  Cook, 
Clark  and  Carey  made  an  assignment  in  writing,  and  de- 
livered the  same  to  the  plaintiff,  by  which  they  jointly  and 
severally  assigned  to  him,  all  and  each  of  their  joint  or 
several  rights,  title  and  interest,  in  and  to  said  notes  eaxd 
coupons  detached  from  said  bonds,  or  either  of  them,  and 
to  the  money,  notes,  coupons,  vouchers,  or  other  vouchers 
or  securities  received  by  said  defendant  upon  selling  and 
arranging  said  claims,  as  fully  as  they  or  either  of  them 
owned  the  same ;  for  this  assignment,  although  it  appears 
to  have  been  made  for  value  received,  nothing  was  in  fact,, 
'  paid  by  the  plaintiff  to  the  assignors. 

The  referee's  conclusions  of  law  from  the  foregoing  facts 
were  as  follows,  viz  : 

Ist.  That  the  plaintiff,  by  the  assignment,  succeeded  to 
all  the  rights  of  the  assignors  and  had  the  right  to  main* 
tain  this  action,  4md  was  entitled  to  the  same  recovery 
against  the  defendant,  as  the  assignors  would  have  been, 
had  no  assignment  been  made,  and  the  action  brought  in 
their  names, 

2d.  That  the  defendant,  without  authority  from  the  said 
Cook,  Clark  or  Carey,  sold  and  disposed  of  said  two  notes 
of  $1404.60  each,  and  was,  therefore,  inasmuch  as  the  said 
notes  were  good  and  collectable,  bound  to  account  to  the 
plaintiff  for  three  fourths  of  the  same,  and  interest  se- 
cured to  be  paid  thereby,  and  that  he  was  also  bound  to 
account  to  the  plaintiff  for  three  fourths  of  the  sum  of 
9491.61,  and  interest  from  its  maturity,  (eighteen  months 
from  date.) 

3d.  That  the  defendant  was  entitled  to  have  deducted, 
as  of  the  24th  of  August,  1861,  three  fourths  of  the  value 
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of  the  services  rendered,  and  expenses  paid  by  him  up  to 
that  date,  in  settling  and  arranging  said  claim,  &c.  and 
three  fourths  of  the  further  sum  of  1^75,  as  of  the  24th  of 
December,  1861,  principally  paid  for  costs  in  his  efforts  to 
collect  said  coupons. 

4th.  That  the  plaintiff  was  entitled  to  recover  in  this 
action  against  the  defendant  therein  the  sum  of  92006.64, 
for  wliich,  besides  the  costs  in  this  action  to  be  adjusted, 
he  was  entitled  to  judgment 

Judgment  being  entered  accordingly,  the  defendant 
appealed. 

John  0.  Strong,  for  the  appellant 

D,  Bumsetfj  for  the  respondent. 

By  the  Courty  Jambs  C.  Smith,  J.  The  main  question  in ' 
this  case  is  whether  the  defendant  is  liable  for  the  excess 
of  the  amount  due  on  the  two  notes  sold  by  hira,  over  and 
above  the  sum  which  he  received  therefor.  The  referee 
has  deduced  such  liability  as  a  legal  conclusion,  from  the 
facts  found  by  him,  that  the  notes  referred  to  were  sold 
by  the  defendant  without  authority  from  the  plaintiff's 
assignors,  and  that  they  were  good  security  for  their  re- 
spective amounts.  If  the  findings  are  warranted  by  the 
evidence,  the  conclusion  is  correct. 
.  The  defendant  insists  that  the  finding  of  the  referee  that 
the  sale  of  the  notes  was  without  authority,  is  not  war- 
ranted by  the  evidence.  It  appears  from  the  testimony 
that  the  notes  were  executed  by  the  president  of  the  Madi- 
son and  Indianapolis  Railroad  Company,  dated  the  1st  of 
October,  1850,  for  $1404.60,  each,  and  were  payable  at 
the  office  of  Winslow,  Lanier  &  Co.  in  the  city  of  New 
York,  one  in  two  years,  and  the  other  in  three  years  from 
their  date.  They  were  delivered  to  the  defendant  in  set- 
tlement of  certain  claims  against  the  company,  held  by 
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the  defendant  and  the  plaintiff's  assignors,  and  in  the  set- 
tlement of  which  the  defendant  act^d  in  his  own  behalf 
and  also  as  the  authorized  agent  of  the  other  claimants. 
In  September,  1861,  the  defendant  sold  the  note  which 
was  to  mature  on  the  first  of  the  next  month,  to  a  dealer 
in  railroad  securities  in  the  city  of  New  York,  for  J500, 
and  in  February,  1862,  he  sold  the  other  note  to  the  presi- 
dent of  the  company  for  $1260.  The  railroad  company 
deposited  funds  with  Winslow,  Lanier  &  Co.  for  the  pay- 
ment of  the  notes,  and  they  were  in  fact  paid  at  maturity. 
When  the  defendant  took  the  notes  he  was  told  by  the 
president  that  they  would  undoubtedly  be  paid,  and  while 
he  held  them  the  notes  of  the  company  were  esteemed  good 
in  Indiana.  The  defendant*  sold  them  without  consulting 
with,  or  informing  the  plaintiff's  assignors,  and  without 
making  any  inquiry  of  Winslow,  Lanier  &  Co.  The  de- 
fendant was  frequently  called  on  by  the  plaintiff's  assignors 
to  account  to  them  for  the  notes,  but  he  uniformly  denied 
that  he  had  received  any  thing  on  them  for  which  he  was 
liable  to  account.  Under  these  circumstances,  the  sale  of 
the  notes  by  the  agent,  at  a  sacrifice,  without  consulting 
his  principals,  was  a  clear  violation  of  his  duty  to  them, 
and  the  referee  was  fully  warranted  in  finding  that  the 
sale  was  made  without  authority. 

The  defendant  next  argues  that  by  reason  of  the  form 
of  the  complaint^  he  is  not  liable  for  the  excess  of  the 
amount  of  the  notes  over  and  above  the  sum  actually  paid 
to  him.  The  complaint  contains  allegations  which  are 
equivalent  in  substance  to  the  count  for  money  had  and 
received  to  the  whole  amount  of  the  notes.  It  is  true  that, 
in  general,  to  support  the  action  for  money  had  and  re- 
ceived, it  is  necessary  to  prove  that  the  defendant  actually 
received  money  or  its  equivalent,  for  the  use  of  the  plain- 
tiftl  But  the  rule  is  not  without  exceptions.  Thus,  it  is 
well  settled,  that  where  property  is  received  as  money,  the 
action  will  lie,  the  same  as  if  money  itself  had  been  re- 
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ceived.  (7  Cwjoen^  622.)  In  the  pxesent  case,  the  defend- 
ant ifl  liable  upon  the  ground  that  the  notes  which  he  took 
in  satisfaction  of  the  demand  of  his  principals  being  good 
and  collectable,  and  he  having,  by  his  transactions,  re- 
leased the  debtor,  and  deprived  his  principals  of  all  remedy 
except  against  himself,  he  is  to  be  treated  as  having  made 
himself  answerable  to  them  for  the  full  amount  he  ought 
to  havie  received  from  the  railroad  company.  In  JacJc^on 
V.  BakcTj  (6  Cotven,  183,  note,)  it  was  held  by  the  United 
States  Circuit  Court,  in  the  district  of  Pennsylvania,  that 
an  action  for  money  had  and  received  will  lie  by  a  princi- 
pal against  his  factor  who  sells  his  goods,  and  for  the 
amount  takes  a  bond  to  himself,  including  a  debt  of  his 
own,  and  this  though  nothing  is  received.  On  motion  for  * 
a  new  trial  the  ruling  was  affirmed  upon  the  ground 
that  by  the  conduct  of  the  defendant  in  extinguishing 
the  original  debt,  and  destroying  all  privity  between 
the  plaintiff  and  the  person  to  whom  the  goods  were 
sold,  he  must  be  considered  as  a  receiver  of  that  debt  to 
the  use  of  the  plaintiff,  as  much  as  if  he  had  released  the 
debt.  The  reasoning  of  the  court  in  that  case  is  applicable 
to  the  case  at  bar.  The  case  of  Floyd  v.  Day,  (3  Mas9.  B. 
403,)  which  is  cited  with  approbation  in  Beardslet/  v.  Rootj 
(11  John.  464,)  proceeds  upon  a  similar  ground,  as  appears 
by  the  statement  contained  in  the  opinion  of  Van  Ness,  J. 
in  the  contract  referred  to.  To  the  same  effect  is  the  case 
Benton  v.  Livingston,  (9  John,  96.)  That  was  an  action  of 
aasumpnt  against  the  sheriff*  of  Columbia  county,  for  the 
amount  of  a  sale  of  goods  by  him  under  a  venditioni  ex- 
ponas. The  defendant  proved  that  among  the  goods  sold 
was  a  sloop,  which,  at  the  time  of  the  sale,  was  at  Pough- 
keepsie,  and  the  purchaser  afterwards  refused  to  pay  for 
her,  on  the  ground  that  the  defendant  had  not  delivered 
to  him  the  possession  of  the  sloop ;  and  she  was  afterwards 
sold  on  another  execution  against  the  same  judgment 
debtor,  by  the  sheriff  of  Dutchess  county,  which  execution 
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iflsaed  BubBequeDtlj  to  the  levy  under  the  execution  of  the 
plaintiflH.  The  judge  charged  the  jury  that  the  plaintifia 
were  not  entitled  to  recover  for  the  amount  at  which  the 
filoop  fiold,  ^A  it  did  not  appear  that  the  defendant  had  ever 
received  the  money.  A  motion  for  a  new  trial  having 
been  made,  the  counsel  for  the  defendant,  in  opposing  it, 
made  use  of  the  argument  so  strenuouly  urged  here,  that 
the  proper  remedy  was  an  action  on  the  case  sounding  in 
tort^  for  a  breach  or  neglect  of  duty,  but  the  court  ordered 
a  new  trial,  holding  that  the  sheriff  was  answerable  in  that 
form  of  action  for  the  amount  the  sloop  sold  for,  tiiough 
he  had  not  received  the  money.  These  cases,  and  many 
others  in  the  books,  fully  sustain  the  position  that  the  de- 
fendant is  liable  for  the  amount  of  the  notes,  in  an  action 
for  money  had  and  received. 

This  view  of  the  case  disposes  of  the  further  objection 
taken  by  the  defendant  that  the  claim  in  suit  did  not  pass 
to  the  plaintiff  under  the  assignment  from  Cook,  Clark 
and  Carey.  The  assignment  transferred,  in  terms,  all  the 
right,  title  and  interest  of  the  assignors  and  each  of  them, 
to  the  notes,  and  the  avails  thereof,  and  the  moneys  re- 
ceived by  the  defendant  upon  the  selling  and  arranging 
of  the  claims  against  the  railroad  company.  It  conse- 
quently passed  their  ri^t  of  action  against  him  for  money 
had  and  received  to  the  full  amount  of  the  notes  refer- 
red to. 

It  remains  to  advert  briefly  to  some  other  positions  taken 
by  the  defendant's  counsel. 

1.  The  assignment  is  absolute  and  valid  on  its  &ce,  and 
transfers  to  the  plaintiff  a  perfect  legal  title.  His  right 
to  maintain  the  action  is  not  affected  by  the  fact  that  no- 
thing was  paid  for  the  assignment,  (27  Barb.  178;  38  id. 
575 ;)  nor  by  the  circulnstance  that  Cook,  one  of  the 
assignors,  agreed  to  take  care  of  the  case  and  to  save  the 
plaintiff'  from  costs  if  he  was  unsuccessful. 

2.  It  does  not  appear  that  the  defendant  and  the  plain- 
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tiff's  asflignors  were  partners.  At  most,  they  were  but 
joint  owners  of  the  original  claims  against  the  railroad 
company,  and  there  was  nothing  in  that  relation  to  pre- 
vent either  of  them  from  maintaining  an  action  to  recover 
his  share  of  the  money  collected  thereon  by  the  defendant 
3.  It  is  not  apparent,  as  claimed  by  the  defendant,  that 
the  referee  has  made  a  mistake  in  respect  to  the  value  of 
the  defendant's  services.  He  has  probably  adopted  the 
sum  stated  by  the  defendant  in  his  letter  of  the  24th  Au- 
gust, 1861,  as  the  measure  of  the  compensation  to  which 
he  was  entitled  up  to-  that  time.  In  that  letter,  the  defend- 
ant does  not  claim  any  thing  for  disbursements  in  addition 
to  the  sum  stated  by  him,  and  the  referee  was  warranted 
in  adopting  that  sum. 
'  The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[MoiTBOB  Obhbral  Tbbm,  September  4, 1866.    Johnton,  /.  C.  Smith  and  JL 
J).  Smith,  Justices.] 
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51     Ml 
Jlh  517)  jn  an  action  to  recover  damages  for  injuries  done  to  the  plaintiff's  premises 

by  water,  in  consequence  of  the  diversion  of  a  stream  Arom  its  channel  by 

the  defendants,  in  constructing  a  culvert,  the  legal  rule  of  damages  has  no 

reference  to  the  cost  of  removing  a  bar  of  gravel  carried  there  by  the  flood. 

The  measure  of  damages  in  (hat  class  of  cases  is  the  depreciation  in  the 

value  of  the  plaintiff's  premises  occasioned  by  the  iigury  resulting  flrom  the 

defendants'  acts. 

In  a  case  where  the  deposit  is  comparatively  extensive,  and  the  cost  of  remov- 
ing it  would  probably  equal,  if  not  greaUy  exceed,  the  value  of  the  soil 
covered  by  it,  the  rule  contemplates  that  the  material  deposited  by  the  flood 
is  to  remain  upon  tiie  land  \  and  one  of  the  items  of  damage  is  the  depreci- 
ation in  the  value  of  the  land  in  consequence  of  its  remaining. 

The  owner  of  the  land  is  therefore  under  no  obligation  to  remove  the  gravel 
so  deposited  thereon,  by  reason  of  his  having  received  compensation  for  his 
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damages,  from  the  wrongdoer ;  nor  does  lie  Incur  any  peril,  in  a  legal  sense, 
by  suffering  it  to  remain. 
Hence  his  neglect  to  remore  such  gravel  bar  will  not  preclude  an  action  by 
him  for  damages  done  by  a  subsequent  flood,  in  consequence  of  the  improper 
and  nnskillAil  location  and  construction  of  the  culvert,  by  the  defendants; 
although  such  gravel  bar  may  have  had  some  effect  in  deflecting  the  course 
of  the  flood.  The  case  will  be  the  same,  in  that  respect,  as  if  the  flood  had 
been  thus  diverted  by  the  natural  formation  of  the  surface  of  the  plaintiff^a 
land,  or  as  if  the  bar  had  been  deposited  there  before  the  culvert  was  made. 

APPEAL  from  a  judgment  rendered  at  the  Steuben 
circuit  in  January,  1865,  on  the  verdict  of  a  jury. 
The  plaintiff  in  August,  1859,  became  seised  in  fee  of  a 
&rm  situate  in  Corning,  Steuben  county,  over  and  across 
which  ran  a  water  course,  which  occasionally,  in  times  of 
flood  in  the  Chemung  river,  overflowed  its  banks,  passed 
in  a  northerly  direction  over  and  across  the  plaintiff's  land, 
and  on  to  and  across  the  adjoining  lands  of  a  Mr.  Noyes. 
Before  the  plaintiff  had  acquired  title  to  this  &rm  the  de- 
fendants had  acquired  the  right  to  construct  their  roadway 
over  and  across  the  same;  in  constructing  the  road,  for 
the  purpose  of  allowing  the  water  to  pass  in  its  accus- 
tomed channel  over  and  across  the  plaintiff's  farm,  the 
defendants  constructed  a  culvert  which  the  evidence  on 
the  part  of  the  plaintiff  tended  to  prove  was  not  so  located 
or  constructed  as  to  allow  the  water  a  free  passage  over 
the  plaintiff's  farm.  In  1861  there  was  a  flood  in  the 
Chemung  river,  when  a  portion  of  the  plaintiff's  premises 
was  injured  by  being  washed  away  and  gullied  out  imme- 
diately north  of  the  culvert  A  gravel  bar  was  then  thrown 
up  and  remained  at  the  time  of  a  subsequent  flood  in 
1864.  The  evidence  tended  to  prove  that  the  gravel  bank 
thus  thrown  up  aided,  in  the  flood  of  1864,  in  turning  the 
current  of  the  water  more  to  the  west  as  it  passed  through 
the  culvert,  and  that  such  was  its  natural  influence  and 
effect,  insomuch  that  the  water  of  the  flood  of  1864  en- 
tered the  plaintiff's  hop  yard  at  a  point  considerably  above 
where  water  had  ever  before  flowed,  and  thus  covered  the 
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gronnd  there  to  a  much  greater  extent  than  was  ever  be^ 
fore  known.  The  plaintiff  claimed  that  the  injuries  sus- 
tained by  him  by  the  flood  of  1861,  in  throwing  up  the 
gravel  bar,  &c.  immediately  north  of  the  culvert,  was 
caused  by  the  improper  location  and  construction  of  the 
culvert,  and  brought  his  action  to  recover  his  damages 
therefor,  whereupon  the  plaintiff  and  defendants  agreed 
upon  the  damages  alleged  to  have  been  thus  sustained  by 
the  plaintifl^  and  the  defendants  paid  him  therefor,  with 
costs  of  suit,  and  thus  settled  that  controversy. 

This  action  was  brought  to  recover  for  flooding  the 
plaintiff's  hop  yard  by  the  flood  of  May,  1864,  occasioned, 
as  the  evidence  tended  to  prove,  by  the  improper  and 
unskillful  location  of  the  culvert  and  the  gravel  bank 
thrown  up  in  1861.  The  defendants*  counsel  insisted  that 
if  the  current  in  1864,  after  passing  through  the  culvert 
had  been  thrown  farther  west  by  means  of  the  gravel 
bar  thrown  up  in  1861,  and  thus  caused  to  run  upon  the 
plaintiff's  hop  yard  where  it  had  never  ran  before,  the 
plaintifi'  could  not  recover  for  the  injury  thus  sustained 
by  the  change  in  the  current.  The  court  instructed  the 
jury  that  the  question  was  whether  the  culvert  had  been 
unskillfuUy  constructed  and  the  injury  caused  by  that 
means ;  and  if  that  was  the  substantial  cause  the  plain- 
tiff's right  to  recover  would  not  be  affected  even  though 
the  course  of  the  water  was  affected  to  some  extent  by 
the  gravel  bar  thrown  up  by  the  same  cause  previously. 
To  this  part  of  the  charge  the  defendants'  counsel  except- 
ed, and  requested  the  court  to  charge  the  jury  that  if  the 
flood  of  1861  threw  up  a  ridge  or  bar  so  as  to  change  the 
course  of  the  water  and  cause  it  to  flow  upon  the  plaintiff's 
hop  yard,  the  plaintiff  could  not  recover  for  the  injury 
occasioned  by  the  bar,  for  the  reason  that  the  defendants 
had  settled  with  the  plaintiff  and  paid  for  all  damages 
done  by  the  flood  of  1861,  including  the  throwing  up  of 
the  bar.    The  judge  refused  so  to  charge  or  charge  dif- 
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ferently  from  what  had  been  already  charged  on  the  snb- 
jecty  and  the  defendants'  counsel  tacepted  The  defend- 
ants' counsel  then  requested  the  court  to  charge,  that  the 
defendants  were  not  in  this  action  responsible  for  the  con- 
sequences of  the  bar  thrown  up  as  it  was  in  1861.  The 
court  refused  thus  to  charge,  and  the  defendants'  counsel 
excepted.  The  jury  found  a  verdict  for  the  plaintiff  for 
$149479,  for  which  sum  and  costs  the  plaintiff  recovered 
judgment. 

S.  Oroj/^  for  the  appellanta 

Bradley  ^  Eendallj  for  the  respondent 

By  the  Court,  James  G.  Smith,  J.  The  exceptions  taken 
by  the  defendants  to  the  charge  of  the  judge,  and  to  his 
refusals  to  charge  as  requested,  proceed  upon  the  assump- 
tion that  the  plaintiff  is  chargeable  with  negligence  in 
not  having  removed  the  bar  of  gravel  which  was  tiirown 
up  on  his  premises  by  the  flood  of  1861.  Upon  no  other 
hypothesis  can  it  be  ineisted  that  the  judge  erred  in  charg- 
ing the  jury  that  if  the  unskillful  location  and  construc- 
tion of  the  culvert  was  the  subst&ntial  cause  of  the  injuty, 
the  plaintiff's  right  to  recover  would  not  be  affected,  even 
though  the  course  of  the  water  was  influenced  to  some 
extent  by  the  gravel  bar  thrown  up  by  the  same  cause 
previously;  or  that  he  erred  in  refusing  to  charge  that 
the  defendants  are  not  responsible  in  this  action,  for  the 
consequences  of  the  bar.  Indeed  the  defendants'  counsel 
now  claims  as  the  basis  of  his  argument  that  as  his  clients 
had  compensated  the  plaintiff  for  causing  the  bar  to  be 
thus  thrown  up  on  the  plaintiff's  land,  it  was  the  business 
of  the  latter  to  remove  the  bar,  if  its  removal  was  neces- 
sary, and  that  he  allowed  it  to  remain  at  his  own  peril. 

But  that  conclusion  does  not  follow.  The  compensa- 
tion referred  to,  was  for  the  damages  which  the  plaintiff 
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sustained  by  the  flood  of  1861,  and  for  aught  that  appears, 
it  covered  such  damages  only  as  he  would  have  been  enti- 
tled to  recover  in  the  action  which  he  had  theretofore 
commenced,  and  which  was  settled  by  the  payment  of 
such  compensation.  The  legal  rule  of  damages  in  such 
action  had  no  reference  to  the  cost  of  removing  the  bar. 
The  measure  of  damages  in  that  class  of  cases  is  the  de- 
preciation in  the  value  of  the  plaintiflF's  premises  occa- 
sioned by  the  injury  resulting  from  the  defendants'  acts. 
(24  Barb.  273.)  In  a  case  like  that  which  was  settled  by 
ttie  parties,  where  the  deposit  is  comparatively  extensive, 
and  the  cost  of  removing  it  would  probably  equal  if  not 
greatly  exceed  the  value  of  the  soil  covered  by  it,  the  rule 
contemplates  that  the  material  deposited  by  the  flood  is 
to  remain  upon  the  plaintiff's  land,  and  one  of  the  items 
of  damage  is  the  depreciation  in  the  value  of  the  land  in 
consequence  of  its  remaining.  This  is  a  far  more  favora- 
ble rule  for  the  defendants  in  such  cases  than  one  based 
upon  the  cost  of  removal. 

The  plaintiff  was  therefore  under  no  obligation  to  re- 
move the  gravel,  by  reason  of  his  having  received  such 
compensation,  nor  did  he  incur  any  peril,  in  a  legal  sense, 
by  suffering  it  to  remain.  If,  as  the  jury  are  presumed  to 
have  found,  the  flood  of  water  upon  the  plaintiff's  prem- 
ises in  1864,  was  caused  substantially  by  the  improper  and 
unskillful  location  and  construction  of  the  culvert,  the 
effect  of  the  gravel  bar  in  deflecting  somewhat  the  course 
of  the  flood,  has  no  legitimate  bearing  upon  the  question 
of  damages.  The  case  is  the  same,  in  that  respect,  as  if 
the  flood  had  been  thus  diverted  by  the  natural  formation 
of  the  surface  of  the  plaintiff's  land,  or  as  if  the  bar  had 
been  deposited  there  before  the  culvert  was  made. 

If  the  defendants*  argument  were  sound,  it  would  have 
the  effect,  not  merely  to  lessen  .the  plaintiff's  recovery,  but 
to  defeat  it  altogether,  since  an  action  for  damages  on  the 
ground  of  the  defendants'  negligence  cannot  be  sustained 
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if  negligence  on  the  part  of  the  plaintiff,  however  slight, 
co-operated  with  the  defendants'  misconduct  to  prodace 
the  injury. 

I  think  the  charge  and  rulings  excepted  to  were  in.  all 
respects  correct,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[MovBOB  Obnbbal  Tbbm,  September  4, 1866.    /oAmmm,  /.  0.  Smith  and  Jg, 
J>.  Smith,  JnaHoefl.] 


Makdbville  v8.  Gubrnsbt. 

The  offidal  character  of  an  individual  as  sheriff  in  another  stale,  and  a  bench 
warrant  issued  to  him  as  such  sheriff  upon  an  indictment  found  in  that  state 
will  not  authorize  him-  to  arrest  the  person  named  therein  within  this  state 
and  cany  him  beyond  its  boundaries.  In  respect  to  those  acts  he  is  to  be 
treated  as  a  private  person  acUng  without  legal  process. 

An  arrest  of  a  person  within  this  state,  by  a  private  individual,  without  war- 
rant, made  for  the  purpose  of  forcibly  abducting  the  arrested  person  from 
the  state,  and  followed  immediately  by  such  abduction,  cannot  be  Justified. 
Such  seizure  and  abduction,  of  themselves,  constitute  a  criminal  offense  of  . 
high  grade,  both  at  conmion  law  and  by  statute. 

One  who  has  arrested  another  without  process,  or  on  void  process,  wrongAiUy, 
cannot  detain  him  on  valid  process,  until  he  has  first  restored  such  party  to 
the  condition  be  was  in  at  the  time  of  his  arrest,  at  least  to  his  liberty. 
The  law  will  not  permit  him  to  perpetrate  a  wrong  for  the  purpose  of  exe- 
cuting process,  nor  to  use  process  for  the  purpose  of  continuing  an  impri- 
sonment commenced  without  authority  and  by  his  wrongful  act.  Ftr  J.  O. 
Smith,  J. 

Where  improper  evidence  is  received  although  objected  to  by  the  other  party, 
but  subsequently  and  before  the  testimony  is  closed,  the  Judge  orders  the 
evidence  to  be  struck  out,  and  directs  the  Jury  to  disregard  it,  the  error  is 
not  cured  by  such  order  and  direction  if  the  verdict  cannot  be  supported 
except  by  such  evidence. 

But  where,  upon  the. questions  of  fact  submitted  to  the  Jury  beipg  found  in 
the  plaintifi^s  favor,  he  is  entitled  to  recover  some  amount  of  damages,  and 
the  Jury  find  a  verdict  in  his  favor  which,  under  the  circumstances  shown 
by  qi^)bjectionable  testimony  dHmot  be  regarded  as  excessive,  it  being 
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dear  that  the  Jury,  in  fonning  their  rerdict,  may* bare  wholly  disregarded 
the  evidence  objected  to,  as  they  were  directed  to  do,  and  as  was  their  duty 
to  do,  it  will  be  presumed  that  they  acted  in  accordance  with  their  duty, 
and  thattheir  verdict  was  based  solely  upon  the  evidence  properly  before 
them,  and  by  which  it  was  warranted. 
The  case  of  Xrbm  v.  Lmttard,  (19  K  F.  Rep,  298,)  disHngnUhed  from  the 
present. 

THIS  action  was  brought  to  recover  damages  for  assault 
and  battery,  and  false  im|)risonnient  It  appears  from 
the  evidence,  that  on  or  about  the  first  day  of  February, 
1854,  the  defendant  came  from  the  state  of  Pennsylvania, 
where  he  then  resided,  with  three  assistants,  in  the  night 
time,  took  the  plaintifi;*  from  his  home  in  the  county  of 
Steuben,  and  carried  him  beyond  the  state  of  New  York . 
and  confined  him  in  a  prison  cell,  in  the  county  of  Tioga, 
Pennsylvania,  for  several  days,  and  until  he  was  released 
on  bail.  The  defendant  oftered  proof,  by  way  of  justifica- 
tion, tending  to  show,  that  the  crime  of  forgery  had  been 
committed  in  the  county  of  Tioga,  in  the  state  of  Pennsyl- 
vania; that  the  plaintiff*  had  been  indicted  in  that  county, 
for  that  offense,  and  tried  and  fully  acquitted  of  the 
charge ;  that  at  the  time  the  defendant  took  the  plaintiff' 
from  the  state,  he  had  in  his  possession,  the  bench  war- 
rant issued  on  such  indictment.  The  counsel  for  the 
defendant,  offered  to  prove  further,  that  the  felony  men- 
tioned in  the  indictment,  had  been  committed  at  the  time 
and  place  therein  mentioned,  and  that  the  defendant  had 
knowledge  of  facts  and  circumstances,  in  respect  to  the 
commission  of  such  felony,  and  in  respect  to  the  person 
who  committed  it,  which  afforded  reasonable  ground  to 
suspect  and  believe  that  the  plaintiff  was  the  person  who 
committed  the  felony.  This  testimony  was  objected  to, 
and  the  objection  sustained  by  the  court 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$425 ;  and  the  exceptions  taken  on  the  trial  were  ordered 
to  be  heard  at  the  general  term  in  the  first  instance. 
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V.  (7.  Dtmnfiy,  for  the  plaintiff. 
Qeo.  B,  Bradley  for  the  defendant 

By  the  Courtj  Jambs  C.  Smith,  J.  The  official  character 
of  the  defendant  as  sheriff  of  the  county  of  Tioga,  in  the 
state  of  Pennsylvania,  and  the  bench  warrant  issued  to  him, 
as  such  sheriff,  upon  the  indictment  found  in  that  county, 
did  not  authorize  him  to  arrest  the  plaintiff  within  this 
state  and  carry  him  beyond  its  boundaries.  In  respect  to 
those  acts  he  is  to  be  treated  as  a  private  person  acting 
without  legal  process. 

A  private  individual  may  undoubtedly  justify  the  appre- 
hending of  another,  for  felony,  without  warrant,  upon  a 
case  of  strong  suspicion,  if  in  fact  such  a  felony  were 
committed.  (3  Wend.  350.)  The  difference  between  the 
authority  of  a  private  person  and  a  constable  or  other 
peace  officer,  in  this  respect,  is  that  the  former  is  justified 
only  in  case  it  turn  out  that  a  felony  was  in  fact  committed, 
but  the  officer  may  justify  the  arrest  whether,  in  fact,  a 
felony  were  committed  or  not.     {Id.) 

But  it  would  seem  that,  as  a  general  rule,  the  felony 
which  will  justify  an  arrest  by  a  private  individual,  under 
the  circumstances  above  stated,  must  be  an  offense  that 
may  be  tried  by  the  courts  of  the  state  in  which  the  arrest 
is  made ;  if  it  be  committed  in  a  foreign  state  and  be 
triable  there  only,  it  will  not  justify  such  arrest  There 
may  be  a  single  exception  to  this  rule,  in  the  case  of  an 
arrest  of  a  person  charged  with  the  commission  of  a  felony 
in  a  foreign  state  or  country,  for  the  purpose  of  detaining 
him  to  await  a  requisition  upon  the  governor  of  the  state 
in  which  the  arrest  is  made,  for  his  extradition,  when  such 
arrest  is  necessary  to  prevent  his  escape. 

It  is  not  material,  however,  to  the«  decision  of  the  case 
before  us,  to  affirm  either  the  exception  or  the  rule  above 
suggested.    It  is  enough  to  assert  that  an  arrest  of  a  per- 
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Bon  within  this  state,  by  a  private  individual,  without  war- 
rant, made  for  the  purpose  of  forcibly  abducting  the  arrested 
person  from  the  state,  and  followed  immediately  by  such 
abduction,  cannot  be  justified.  Such  seizure  and  abduc- 
tion, of  themselves,  constitute  a  criminal  oflfense  of  high 
grade,  both  at  common  law,  (1  Buss,  on  Crimes^  716,)  and 
by  statute,  (2  B,  S.  664,  §  28.)  The  judge  at  the  circuit, 
therefore,  properly  overruled  the  offer  of  the  defendant  to 
prove  that  a  felony  had  in  fact  been  committed  in  the  state 
of  Pennsylvania  as  alleged  in  the  indictment,  and  that  the 
defendant  had  reasonable  cause  to  suspect  that  it  was  com- 
mitted by  the  plaintiff. 

The  judge  also  properly  denied  the  defendant's  request 
to  charge  the  jury  that  in  estimating  the  damages  they 
should  not  take  into  consideration  the  continued  imprison- 
ment of  the  plaintiff  after  he  reached  the  county  of  Tioga. 
The  request  proceeded  upon  the  assumption  that  although 
the  arrest  and  imprisonment  in  this  state  were  wrongful, 
yet  the  official  character  of  the  defendant,  and  the  warrant 
in  his  hands,  justified  him  in  detaining  and  imprisoning 
the  plaintiff  after  he  had  carried  him  beyond  the  state  line. 
That  position  cannot  be  maintained.  The  arrest  being 
wrongftil,  the  defendant  is  liable  for  all  the  injurious  con- 
sequences to* the  plaintiff  which  resulted  directly  from  the 
wrongful  act.  The  imprisonment  in  Pennsylvania  was  a 
continuance  of  the  wrong  which  was  commenced  by  the 
unauthorized  seizure  and  imprisonment  in  this  state.  It 
was  not  justified  by  any  process  which  was  insufficient  to 
justify  the  original  arrest.  A  person  who  has  arrested  a 
party  without  process,  or  on  void  process,  wrongfully, 
cannot  detain  him  on  valid  process,  until  he  has  restored 
such  party  to  the  condition  he  was  in  at  time  of  his  arrest, 
at  least  to  his  liberty.  The  law  will  not  permit  him  to 
perpetrate  a  wrong  ^r  the  purpose  of  executing  process, 
nor  to  use  process  for  the  purpose  of  continuing  an  im- 
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priBOnment,  commenced  without  authority^  and  by  his 
wrongful  act 

The  only  remaining  question  relates  to  the  evidence 
-  offered  by  the  plaintiff  to  show  the  expenses  incurred  by 
him  in  his  defense  on  the  trial  upon  the  indictment  in 
Tioga  county,  and  in  preparing  therefor,  after  he  had  been 
discharged  on  bail.  When  the  evidence  was  offered  the 
judge  received  it,  notwithstanding  the  defendant  objected 
that  the  expenses  were  not  the  direct  or  necessary  result 
of  the  arrest,  and  the  defendant  excepted;  but,  subse- 
quently, and  before  the  testimony  was  closed,  the  judge, 
of  his  own  motion,  ordered  the  evidence  to  be  struck  out, 
and  directed  the 'jury  to  disregard  it.  It  cannot  be  ques- 
tioned that  the  admission  of  the  evidence  was  erroneous. 
The  question  is  therefore  presented  whether  the  error  was 
cured  by  the  subsequent  direction.  The  defendant  insists 
that  it  was  not  cured  thereby,  as  the  evidence  may  have 
had  an  influence  upon  the  minds  of  the  jury,  in  arriving 
at  their  verdict.  If  the  verdict  could  not  be  supported 
except  by  the  evidence  in  question,  the  position  of  the 
defendant  would  be  incontestable.  But  the  questions  of 
fact  which  were  submitted  to  the  jury,  having  been  found 
in  the  plaintiff's  favor,  he  was  entitled  to  recover  some 
amount  of  damages.  The  jury  rendered  a  verdict  of  $425. 
Under  the  circumstances  shown,  by  the  unobjectionable  tes- 
timony, the  verdict  cannot  be  regarded  as  excessive.  It  is 
clear,  therefore,  that  the  jury  in  forming  their  verdict  may 
have  wholly  disregarded  the  evidence  in  question,  as  they 
were  directed  to  do,  and  as  was  their  duty  to  do  under 
such  direction.  That  being  the  case,  it  is  to  he  presumed 
that  they  acted  in  accordance  with  their  duty,  and  that 
their  verdict  was  based  solely  upon  the  evidence  properly 
before  them,  and  by  which  it  was  fully  warranted. 

The  defendants'  counsel  relies  upon  the  case  of  JErben  v. 
Laraiard,  (19  N.  T.  Rep.  299,)  but  it  is  clearly  distin- 
guishable fix)m  the  present  case.    That  was  an  action  upon 
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a  parol  agreement  to  compensate  the  plaintiff  for  his  ser- 
vices in  negotiating  a  purchase  of  land  for  the  defendant, 
by  a  permanent  lease  of  the  land  at  an  annual  rent  of  eight 
per  cent  upon  the  purchase  price.  *  Although  the  agree- 
ment was  void,  evidence  of  the  value  of  the  lease  was 
offered  by  the  plaintiff  and  received,  notwithstanding  the 
defendant's  objection,  for  the  purpose  of  proving  the  value 
of  the  plaintiff's  services.  The  judge  subsequently  directed 
the  jury  to  disregard  such  evidence,  but  they  found  a 
verdict  in  favor  of  the  plaintiff  for  $2000.  A  new  trial 
was  ordered  at  special  term,  but  the  Supreme  Court,  at 
general  term  reversed  that  order  and  rendered  judgment 
upon  the  verdict.  The  Court  of  Appeals  reversed  the 
judgment  and  ordered  a  new  trial,  holding  that  the  error  in 
receiving  the  evidence  was  not  cured  by  the  judge  direct- 
ing the  jury  to  disregard  it  But  it  is  apparent  from  the 
report  of  the  case,  that  there  was  no  testimony  whatever  to  sup- 
port  the  verdict  except  the  teetimonif  which  the  court  instructed 
the  jury  to  disregard.  This  is  the  ground  upon  which  the 
case  was  put  by  Judge  Denio,  in  his  opinion,  {page  303.) 
Neither  the  facts  of  the  case,  nor  the  language  of  his 
opinion,  authorize  the  position  that  where  a  verdict  is  fully 
warranted  by  proper  evidence,  it  is  nevertheless  to  be  set 
aside  by  reason  of  the  reception  of  improper  testimony 
which  was  subsequently  excluded  from  the  consideration 
qf  the  jury.  It  is  true  thit  judge  Grover,  in  the  same  case, 
adverts  to  the  familiar  rule  that  when  improper  testimony 
is  received  under  exception,  it  must  be  shown  that  the 
verdict  was  not  affected  by  it,  or  the  judgment  will  be 
reversed.  (P.  302.)  That  rule  applies,  however,  where 
improper  testimony  is  not  only  received  under  exception, 
but  is  finally  submitted  to  the  jury,  or,  which  is  the  same 
thing,  is  not  withdrawn  from  them.  In  such  case,  the 
presumption  arises  that  the  jury  considered  the  improper 
testimony  because  it  was  their  duty  to  do  so ;  but  when 
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they  are  expressly  inBtmcted  to  disregard  it,  and  it  is  struck 
from  the  ease,  the  presumption,  as  has  been  said,  is  the 
other  way.  Regarding  the  true  ground  of  the  decision  in 
JErben  y.  LariUard^  to-be  that  deduced  from  the  reasoning 
of  Judge  Denio,  I  do  not  think  the  ease  sustains  the  de- 
fendant's position. 

If  the  foregoing  views  are  correct,  the  case  before  us  is 
free  from  error,  and  the  motion  for  a  new  trial  should  be 
denied,  and  judgment  ordered  for  the  plaintiff  on  the 

verdict 

Judgment  for  the  plaintiff- 

[MoNBOB  GsvBBAL  Tbbm,  September  4, 1S66/  Jokmm,  Jmm  G.  Smith  and 
JK  IWiMM  Smiih,  Justices.] 
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The  defendants'  bank,  haying  on  the  first  day  of  Joly,  1868,  paid  ont  to  the 
plaintiff's  agent  a  counterfeit  bill,  purporting  to  be  issued  by  the  Waterbory 
Bank,  of  Connecticut,  and  the  agent  baring  neglected  to  return  it  for  redemp- 
tion until  the  17th  day  of  September  following ;  ffOd  that  if  the  duty  rested 
upon  the  plaintiff  to  return  the  bill  and  notify  the  bank  of  the  forgery,  within 
a  reasonable  time  after  Its  discorery,  the  question  of  negHgenoe,  under  the 
drcumslances  of  this  case,  was  for  the  jury  to  decide. 

Where  the  plaintiff  was  in  doubt,  and  had  no  ready  means  of  detecting  the 
forgery ;  Hdd  that  the  duty  of  returning  the  bill  immediately  was  not  abso- 
lute, although  its  genuineness  had  been  questioned ;  and  that  the  duty  of 
returning  forged  paper,  in  such  a  case,  must  begin,  if  at  all,  from  the  time 
the  holder  has  what  the  jury  shall  deem  satisfhictory  eridenoe  of  its  spuri- 


The  plaintiff's  agent  having  paid  out  the  bill  to  a  third  person,  supposing  it 
to  be  genuine,  and  such  third  person  having  neglected  for  an  unreasonable 
time,  after  being  infonned  that  it  was  counterfeit,  to  return  it  to  the  agent ; 
Mdd  that  the.  defendants'  bank  could  not  ayail  itself  of  such  third  person's 
pf^lect,  to  defeat  the  plaintiff's  action. 

The  defendants,  bemg  informed  by  the  plaintiff's  agent,  on  the  third  day  of 
August,  that  the  bill  had  been  questioned  and  returned  to  him,  but  that  he 
had  paid  it  out  again,  promising  to  take  it  back  if  it  should  prove  to  be  a 
counterfeit,  made  no  answer  whatever.    Held  that  the  jury  might  find,  upon 
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the  eTidenoOi  that  the  defendants'  bank  had  acquiesced  in  this  disposition 

of  the  bill  and  thereby  waived  an  immediate  return  thereof. 
The  decision  in  Thomoi  ▼.  Todd,  (6  HiU,  840,)  requiring  a  creditor  who  takes 
.  forged  bank  paper  in  payment  of  his  debt,  to  return  or  offer  to  return  it  to 

his  debtor,  before  he  can  maintain  an  action  upon  his  original  demand, 

questioned.    Fir  Morgan,  J. 
Mere  formal  defects  in  the  return  of  a  commission  will  not  be  regarded  on 

the  trial. 

APPEAL  from  the  order  of  Justice  Mtjllin,  denying  a 
motion  for  a  new  trial.  The  plaintiff  had  a  verdict, 
and  a  motion  was  made  npon  the  judge's  minutes  for  a 
new  trial.  The  motion  having  been  denied,  leave  was 
obtained  by  the  defendants  to  make  a  case  and  exceptions ; 
and  the  entry  of  the  judgment  was  stayed  until  the  hear- 
ing and  decision  of  the  appeal  from  the  order  denying  the 
new  trial. 

The  action  was  brought  to  recover  the  amount  of  a 
counterfeit  bank  bill  for  JlOO,  purporting  to  be  issued  by 
the  Waterbury  Bank  of  Connecticut,  paid  out  by  the  de- 
fendants to  the  plaintiff's  agent,  William  Q.  Pierce,  July  1, 
1863.  Pierce  paid  it  out  the  next  morning,  to  Lyman 
"Wilson,  Jr.  who  on  the  same  day  paid  it  out  to  his  father, 
Lyman  Wilson,  Sen.  The  latter  took  it  to  the  Jefferson 
County  Bank,  to  the  Union  Bank  and  to  Wooster  Sher- 
man's Bank — three  banks  located  at  Watertown — on  the 
11th  of  July,  all  of  which  banks  declined  to  receive  it. 
He  then  took  it  to  B.  F.  White,  who  was  in  the  employ 
of  Pierce,  (the  plaintift"s  agent,)  told  him  he  had  offered  it 
to  the  banks  and  they  had  refused  it.  White  directed  him 
to  take  it  to  Mr.  Cook,  a  merchant,  and  he  would  give  him 
small  bills  for  it.  He  did  so,  and  Cook  took  it  and  gave 
him  small  bills  for  it.  Cook  on  the  22d  of  July  sent  it  to 
the  Jefferson  County  Bank,  where  it  was  again  refused, 
and  within  about  a  week  returned  it  to  Wilson,  informing 
him  that  it  had  been  refused  at  the  bank.  Wilson  then 
returned  the  bill  to  his  son,  and  his  son  returned  it  to 
Pierce,  the  plaintiff's  agent,  with  information  that  it  had 
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been  refused  at  the  banks.  Pierce  examined  the  bill  by  a 
detector,  thought  it  was  good  and  paid  it  out  again  to 
William  Baum.  That  was  on  the  third  day  of  August. 
Wm.  Baum,  within*  five  or  six  days  after,  sent  it  to  the 
Union  Bank  of  Watertown.  It  was  received  by  the  bank 
upon  deposit  and  paid  out  by  the  teller  on  the  10th  day 
of  August,  to  Aaron  C.  Cady,  who  paid  it  out  to  Levi  A. 
Johnson.  Johnson  deposited  it  in  the  Wooster  Sherman 
Bank,  and  the  latter  sent  it  to  the-  State  Bank  of  Albany. 
It  was  returned  by  mail  and  the  Wooster  Sherman  Bank 
gave  it  back  to  Johnson.  The  latter  returned  it  to  Cady, 
and  Cady  returned  it  to  the  Union  Bank.  The  latter  bank 
returned  it  to  Baum,  who  shortly  after  returned  it  to 
Pierce,  the  plaintiff's  agent  This  was  some  time  in  the 
fore  part  of  September.  On  the  17th  day  of  September, 
Pierce  presented  it  to  the  defendants  for  redemption, 
which  was  refused,  and  thereupon  he  brought  this  suit  to 
recover  the  amount  of  it 

There  was  evidence  tending  to  show  that  when  Lyman 
Wilson,  Jr.  returned  the  bill  to  Pierce  on  the  3d  of  August, 
the  latter,  on  paying  it  out  to  William  Baum,  informed 
him  that  it  had  been  questioned,  and  requested  him  to 
bring  it  back  to  him  if  it  was  not  good.  The  plaintiff 
then  was  permitted  to  prove  that  the  next  morning  after 
receiving  the  bill  back  from  Wilson,  he  communicated  to 
the  cashier  of  the  defendants'  bank  the  fact  that  the  bill 
had  been  returned  to  him  questioned,  that  he  had  exam- 
ined it  by  a  detector,  and  thought  it  good,  and  had  passed 
it  to  Bauib  with  a  request  to  return  it  to  him  if  rejected, 
and  that  he  would  then  return  it  to  the  bank.  This  evi- 
dence was  objected  to,  but  received  by  the  judge,  to  which 
the  defendant  took  an  exception.  The  witness  stated  that 
the  cashier  made  no  reply  when  he  told  him  the  circum- 
stance. 

The  defendants  requested  the  judge  to  charge  the  jury 
that  the  negligence  of  Lyman  Wilson  enured  to  the  bene- 
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fit  of  the  defendants,  if  they  found  that  he  was  negligent; 
which  request  was  refused  by  the  jadge,  to  which  the  de- 
fendants' counsel  excepted. 

The  defendants'  counsel  also  requested  the  judge  to 
charge  the  jury  that  the  transfer  of  the  bill  by  Pierce  on 
the  3d  of  August,  and  the  omission  to  tender  a  return  to 
the  defendants  for  so  long  a  time,  was  such  negligence  as 
to  deprive  the  plaintiff  of  the  right  of  recovery  as  against 
the  defendants.  This  was  declined,  to  which  the  defend- 
ants' counsel  excepted. 

The  judge  charged  the  jury,  in  substance,  that  to  entitle 
the  plaintiff  to  recover,  he  must  establish  not  only  that  the 
bill  was  counterfeit,  but  that  he  returned  or  offered  to 
return  it  to  the  defendants  in  a  reasonable  time  after  he 
ascertained  that  it  was  not  genuine ;  that  negligence  was 
not  imputable  to  the  plaintiff  until  he  ascertained  that  the 
genuineness  of  the  bill  was  disputed.  To  these  instruc- 
tions the  defendants'  counsel  excepted.  The  judge  fur- 
ther charged,  in  substance,  that  the  plaintiff,  having 
received  the  bill  from  Wilson  on  or  about  the  first  of 
August,  with  notice  that  it  had  been  rejected  by  the  bank, 
it  was  his  duty  promptly  to  have  returned  it  to  the  defend- 
ants ;  that  it  was  for  the  jury  to  determine  whether  the 
cashier  of  the  defendants'  bank,  by  his  silence,  assented  to 
what  Pierce  had  done  in  passing  the  bill  again  to  Baum 
on  the  3d  of  August,  under  the  circumstances  described 
by  him,  and  whether  Pierce  had  a  right  to  believe  that  an 
immediate  return  was  not  insisted  on,  but  that  be  might 
return  it  to  the  defendants*  bank  when  it  was  returned  to 
him  by  Baum.  If  so,  then  the  non-return  would  not  de- 
feat the  plaintiff's  right  to  recover.  To  wjiich  instruction 
the  defendants'  counsel  excepted. 

The  judge  further  charged  that  Pierce  was  not  required 
to  return  the  bill  until  he  had  notice  that  it  was  bad,  and 
that  it  was  important  to  ascertain  the  time  when  he  had 
such  notice ;  that  mere  rumor  was  not  sufficient^  but  the 
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information  muat  be  sach  as  would  lead  a  prudent  man  to 
doubt  ita  genuineneBS.  To  this  instruction  there  was  also 
an  exception. 

The  judge  further  charged  the  jury  thi^t  if  after  the  bill 
was  returned  by  Baum  to  Pierce,  he  kept  it  an  unreason- 
able length  of  time,  then  the  plaintiff  could  not  recover. 

The  defendants'  counsel  asked  the  judge  to  charge  the 
jury  that  Pierce  had  sufficient  notice  to  apprise  him  the 
bill  was  bad.  This  was  declined^  to  which  there  was  an 
exception.  There  were  other  exceptions  to  the  charge 
which  are  not  deemed  material. 

The  defendants  also  took  exception  to  the  return  of  a 
commissioner  for  the  examination  of  witnesses,  which  are 
sufficiently  noticed  in  the  opinion  of  the  court 

L.  H,  Brawny  for  the  appellant 

James  F.  Starbuehj  for  the  respondent 

By  the  Cawrtj  Moboan,  J.  It  is  a  general  principle  of 
the  common  law,  that  upon  the  transfer  of  notes;  in  the  usual 
course  of  dealings,  there  is  an  implied  warranty  that  they 
are  genuine.  So  if  a  forged  note  is  given  in  payment  of 
an  antecedent  debt,  the  law  will  disregard  it  and  allow  the 
creditor  to  recover  the  original  demand.  In  case,  however, 
of  the  acceptance  of  a  bill  of  exchange,  which  is  forged, 
the  acceptance  i^  regarded  as  an  adoption  of  the  signature 
of  the  drawer ;  and  when  forged  bank  notes  are  received 
as  payment  by  the  bank  issuing  them,  the  same  rule  pre- 
vails, as  the  bank  is  supposed  to  know  the  genuineness  of 
its  own  paper.  Thus  in  the  case  of  the  Gloucester  Bank  y. 
Salem  Bankj  (17  Mass,  Bep.  32,)  the  notes  were  received  by 
the  Gloucester  Bank  from  the  Salem  Bank  in  exchange 
for  other  notes  which  purported  to  have  been  issued  by 
the  Gloucester  Bank,  and  the  latter  bank  retained  them 
fifteen  days  before  offering  to  return  them.    Among  other 
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things  the  court  say :  "  There  was  an  actual  adoption  of 
them  by  the  Gloucester  Bank  as  their  own  notes."  This 
is  put  upon  the  ground,  mainly,  that  the  acceptor  of  forged 
paper  cannot  be  heard  to  dispute  the  signature  of  the 
drawer,  as  against  a  bona  fide  holder.  The  court  further 
say :  "  When  a  debt  is  paid  to  a  bank  in  notes  purporting 
to  be  their  own,  and  which  they  have  the  best  means  of 
detecting  if  spurious,  nothing  Aiort  of  an  immediate  notice 
to  the  payor  and  demand  of  him  for  payment,  can  author- 
ize an  action  for  the  money."  The  same  doctrine  was 
held  in  the  case  of  The  Bank  of  the  United  States  v.  Bank 
of  Q-eorgia^  (10  Wheaton^  333,)  where  the  payment  was  made 
bona  fide  in  its  own  notes,  which  were  afterwards  discov- 
ered to  be  forged. 

It  is  very  difficult  to  apply  the  principle  of  these  cases 
to  transactions  between  third  persons  who  are  in  no  wise 
parties  to  the  paper  and  who  have  no  ready  means  of  de- 
tecting forgeries.  In  the  case  of  forged  promissory  notes, 
it  is  believed  that  it  has  never  been  applied  so  as  to  de- 
feat an  action  brought  by  the  creditor  upon  the  implied 
warranty  of  genuineness.  It  is  said  in  Parsons  on  Notes 
and  Billsy  {2  Parsons,  601,)  that  in  case  of  forged  Jani ' 
notes,,  it  is  certain  from  the  cases  cited  and  others,  that  the 
money  or  the  goods  given  for  them  may  be  recovered  back 
at  any  time,  without  reference  to  the  question  whether  the 
forgery  was  seasonably  or  immediately  discovered,  and 
notice  immediately  given.'* 

The  late  Supreme  Court  of  this  state,  in  Thomas  v.  Todd, 
(6  nUl,  340,)  extended  the  principle  so  as  to  include  third 
persons  who  could  be  presumed  to  know  nothing  of  the 
genuiness  of  the  paper,  except  what  could  be  gathered 
from  the  opinions  of  others.  The  plaintiff  in  that  case  had 
taken  a  counterfeit  bill  in  payment  for  rent,  and  it  was 
held  that  he  could  not  recover,  because  he  neglected  for 
nearly  two  months  to  return  the  bill.  The  judge  says : 
<<  Both  parties  have  agreed  that  the  thing  should  be  re- 
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ceived  in  payment,  and  although  they  were  acting  under 
a  mistake  as  to  the  nature  or  value  of  the  thing  paid,  yet 
as  the  creditor  has  acted  honestly,  he  can  only  be  put  in 
the  wrong  by  an  offer  to  correct  the  error.  Although  the 
bill  had  no  intrinsic  value,  it  should  be  returned  to  the 
debtor,  so  as  to  enable  him  to  trace  back  and  fall  upon  the 
person  from  whom  he  received  it  And  for  the  same 
reason  it  should  be  returned  without  unnecessary  delay." 

This  was  the  view  of  the  law  taken  by  the  learned  jus- 
tice on  the  trial  of  this  action,  and  if  Thomoi  v.  Todd  is  to 
be  received  ae  authority,  the  exceptions  must  be  tested  by 
the  rule  there  laid  down. 

It  is  material  however  to  observe,  that  the  bill  which  is 
alleged  to  be  counterfeit  purported  to  have  been  issued  by 
a  foreign  corporation,  and  was  so  good  an  imitation  of  the 
genuine  that  it  is  now  seriously  contended  by  the  defend- 
ants' counsel  that  the  proofs  failed  to  show  that  it  was  a 
spurious  bill. 

If  the  law  makes  it  the  duty  of  a  party  receiving  a  coun- 
terfeit bill  in  payment  of  a  debt,  to  return  it  within  a  rea- 
sonable time  after  he  has  discovered  that  it  is  counterfeit, 
it  may  admit  of  grave  question,  when  he  shall  be  deemed 
to  have  sufficient  knowledge  of  its  character  to  require 
him  to  make  an  offer  to  return  it. 

In  this  case  we  have  the  evidence  gf  the  plaintiff  that 
after  the  bill  had  been  returned  to  him  in  August,  he 
compared  it  with  a  detector  and  thought  it  was  genuine. 
It  afterwards  passed  through  two  banks  at  Watertown  as 
a  genuine  bill,  although  these  very  banks  had  each  rejected 
it  upon  a  prior  occasion. 

While  I  am  of  opinion  that  bank  bills,  which  pass  as 
money,  and  are  taken  in  payment  as  money,  should  be 
governed  by  somewhat  different  rules  from  other  forged 
paper,  I  very  much  question  whether  it  is  competent  for 
the  courts  to  establish  any  such  rules.    In  general  a  party 
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receiving  payment  in  sometldng  of  no  value  is  not  bound 
to  return  it  before  he  is  entitled  to  sue  upon  the  first  de- 
mand. I  think  the  case  of  Thomas  v.  Todd  stands  almost 
alone,  although  its  authority  derives  considerable  force 
from  what  is  said  by  the  judges  in  the  two  cases  already 
cited. 

The  doctrine  established  in  Thatiuts  v.  Todd  is,  that  a 
person  who  takes  a  counterfeit  bank  bill  as  genuine,  in 
payment  as  money,  owes  a  duty  to  the  person  from  whom  he 
received  it,  to  return  it  without  unnecessary  delay,  in  order 
that  it  may  be  traced  back  and  the  loss  be  made  to  fall 
upon  some  other  party. 

It  is  obvious  that  in  a  majority  of  cases,  some  innocent 
third  person  would  have  to  stand  the  loss.  In  case  of 
forged  promissory  notes,  the  original  forger  or  utterer,  may 
be  found  out,  and  perhaps  punished  in  addition  to  being 
made  criminally  responsible  for  the  forgery.  But  in  case 
of  counterfeit  bank  bills,  the  original  guilty  parties  are 
seldom  if  ever  found  out.  So  if  the  rule  established  in 
Thomas  v.  Todd  should  prevail  in  this  state,  the  only  effect 
of  it  would  be  to  throw  the  loss  upon  some  innocent  third 
person  instead  of  the  defendant  in  the  action. 

It  will  also  be  observed  that  in  case  of  doubt,  there  is 
no  certain  test  by  which  the  holder  of  a  note,  alleged  to 
be  counterfeit,  can  be  satisfied  of  its  spuriousness.  In  a 
majority  of  cases,  the  opinion  of  an  expert  might  be  taken 
with  safety  and  perhaps  acted  upon  ;  but  it  is  not  the  pro- 
vince of  the  courts  to  establish  rules  of  evidence  by  which 
the  conduct  of  individuals  should  be  governed  in  such 
cases.    It  is  rather  the  province  of  the  legislature. 

I  am  not  satisfied  that  the  law  creates  an  absolute  duty 
upon  the  creditor  to  return  forged  bank  paper  to  his 
debtor  before  he  is  allowed  to  sue  him  upon  an  implied 
warranty  of  genuineness.  But  if  there  is  any  such  duly 
in  .this  case,  it  is  not  to  be  governed  by  the  same  strict 
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rules  which  apply  to  the  dishonor  of  notes  and  bills  of  ex- 
change, in  order  to  charge  the  indorser.  No  certain  time 
can  be  fixed,  when  notice  of  dishonor  must  be  given  to 
the  debtor.  It  can  hardly  be  pretended  that  it  is  sufficient 
to  make  the  duty  abBoluU^  because  the  bill  has  been  thrown 
out  by  a  single  bank;  and  especially  when,  as  in  the  case 
at  bar,  it  was  merely  doubted  and  declined.  The  duty  of 
returning  the  bill  must  begin,  if  at  all,  from  the  time  the 
holder  has  what  the  jury  shall  deem  stU^factcry  evidence  that 
it  is  «ptiri0M#.  If  the  rule  is  to  be  admitted  at  all,  it 
cannot  with  propriety  be  extended  to  doubtful  cases, 
where  there  is  no  evidence  of  bad  faith  on  the  part  of  the 
plaintiff 

In  the  case  at  bar,  there  is  certainly  no  sufficient  evi- 
dence to  charge  the  plaintiff  with  negligence,  until  he 
received  the  bill  back*  from  Wilson  on  the  3d  of  August, 
1863.  The  testimony  then  is  that  Fierce,  the  plaintiff's 
agent,  received  it  back  from  Wilson  with  notice  that  it 
had  been  disputed  by  the  banks  at  Watertown ;  that  he 
took  it  and  examined  it  by  a  detector,  thought  it  genuine, 
and  paid  it  out  again  to  Mr.  Baum  with  a  request  if  it  was 
rejected,  to  return  it;  that  he  notified  the  defendants' 
bank  what  he  had  done  with  the  bill,  to  which  no  reply 
was  made.  The  judge  left  it  to  the  jury  to  determine  as 
a  matter  of  fact,  whether  the  defendants'  bank  acquiesced 
in  this  disposition  of  the  bill,  and  if  it  did,  he  informed 
the  jury  that  it  excused  the  plaintiff  from  returning  it  to 
th^  bank  until  Baum  returned  it  to  him.  In  my  opinion 
this  was  a  more  favorable  view  of  the  case  for  the  defend- 
ants' bank  than  it  had  a  right  to  insist  upon,  if  the  jury 
believed  from  the  evidence  that  Fierce  acted  in  good  faith 
in- his  dealings  with  Baum.  If  he  believed  in  good  faith 
that  it  was  genuine,  after  he  had  examined  it  by  aid  of  a 
detector,  he  could  not  be  charged  with  negligence,  as  a 

Vol.  LL  8 
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matter  of  law,  for  not  then  returning  it  to  the  defendants' 
bank. 

Although  the  bill  had  been,  thrown  out  by  the  banks  at 
Watertown  before  Pierce  received  it  back  from  Wilson, 
the  evidence  does  not  show  that  it  had  been  pronounced 
a  counterfeit  bill  by  any  of  them.  The  most  that  can  be 
claimed  by  the  defendants'  bank  is  that  it  had  been  doubted 
and  declined.  Mr.  Pierce  then  undertook  to  eAmine  it 
by  the  aid  of  a  detector,  and  he  testifies  that  he  thought 
it  genuine.  It  may  be  that  this  was  only  a  pretense,  and 
that  he  did  not,  in  fact,  believe  any  such  thing.  But  cer- 
tainly this  was  a  question  for  the  jury  to  determine,  and 
not  for  the  court.  It  was  not  enough  that  the  bill  had 
been  doubted,  but  the  question  is  whether  Pierce  believed, 
as  he  had  a  right  under  the  circumstances  to  believe,  that 
it  was  a  genuine  bill.  The  defendants*  exceptions,  without 
disputing  the  good  faith  of  Pierce,  required  the  judge  to 
charge,  as  matter  of  law,  that  Pierce  was  guilty  of  negli- 
gence in  not  immediately  returning  the  bill  to  the  defend- 
ants on  the  third  of  August.  In  my  opinion,  the  excep- 
tion is  not  well  taken,  as  the  question  of  negligence  was 
one  for  the  jury,  and  not  for  the  court  to  decide. 

I  do  not  find  in  the  case  what  were  the  circumstances 
under  which  Pierce  kept  the  bill  after  it  was  returned  to 
him  by  Baum,  before  he  offered  to  return  it  to  the  defend- 
ants' bank  on  the  17th  of  September.  It  appears  that 
iBaum  returned  it  to  Pierce  the  /ore  part  of  September,  but 
the  day  is  not  stated.  If  it  was  deemed  important  by  the 
defendants*  counsel  that  the  attention  of  the  jury  should 
have  been  called  to  this  particular  period  of  time,  an  appro- 
priate request  should  have  been  made  to  the  judge  with 
reference  to  a  state  of  facts  which  the  jury  might  have 
found,  and  upon  which  an  exception  could  have  been 
taken.  We  do  not  know  how  long  the  delay  was,  nor  the 
circumstances  under  which  it  occurred.    If  the  delay  was 
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HDreasonable  the  jury  were  told  the  plaintiff  could  not 
recover.  The  judge  was  not  asked  to  charge  what  would 
be  an  unreasonable  delay,  nor  what  circumstances  would 
excuse  the  delay. 

If,  therefore,  the  plaintiff  is  to  be  charged  with  the  duty 
of  returning  the  bill  without  unnecessary  delay  after  it  was 
ascertained  to  be  spurious,  there  is  nothing  to  show  that 
this  was  not  a  proper  case  for  the  jury  to  determine  the 
fact  of  negligence. 

Another  ground  of  objection  to  the  verdict  is,  that  the 
jury  were  instructed  that  the  omission  of  Wilson  to  return 
the  bill  to  White  or  Pierce  for  an  unreasonable  length  of 
time  after  notice  that  it  was  spurious,  would  not  avail  the 
defendants  in  this  action.  This  objection  is  based  upon  the 
theory  that  Pierce  had  no  right  to  redeem  the  bill  so  as  to 
charge  the  defendants,  if  he  had  a  good  ground  of  defense 
against  Wilson,  on  the  ground  of  his  neglect  to  return  it 
to  Pierce.  No  authority  is  cited  to  sustain  such  a  propo- 
sition. I  am  not  aware  of  any  principle  upon  which  it  can 
be  vindicated.  The  plaintiff  owed  no  duty  to  the  defend- 
ants which  required  him  to  refuse  to  redeem  the  bill.  He 
was  not  bound  at  his  peril  to  refuse  to  redeem  it  for  the 
benefit  of  the  defendants. 

I  have  also  examined  the  defendants'  exceptions  to  the 
depositions  taken  on  commission.  They  were-  filed  in 
October,  1864,  a  year  before  the  trial,  and  were  then  open 
for  the  inspection  of  the  defendants*  counsel.  They  appear 
to  be  in  proper  form.  The  commissioner  signed  his  name 
on  the  margin  of  each  sheet,  and  this  was  sufficient  with- 
out signing  it  at  the  bottom.  They  also  appear  to  have 
been  properly  attached  and  certified. 

Mere  formal  objections  to  the  return  of  a  commission 
will  not,  in  general,  be  regarded  at  the  trial;  and  I  think 
the  practice  is  a  good  one  which  requires  the  party  object- 
ing on  such  ground,  to  move  the  court,  before  the  trial, 
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to  suppreBs  the  depoBition  in  order  to  avail  himself  of 
them. 

The  order  denying  a  new  trial  in  this  case  should  be 
affirmed,  with  costs. 

Baoost,  Fobtbk  and  Muluk^  JJ.  concurred  in  tibie  result. 

New  trial  denied.(a) 

[OvovDAOA  Obvbbal  Tbbm,  January  1,  1867.  Mnyan,  Amm,  Imitr  and 
MMm^  Jaitio08.] 

(«)  See  JDfMiy  t.  lirst  iratitmai  Sank  of  Jlhany,  (50  Barb.  112,)  where  the 
opinion  foUows  the  authority  of  Thomaa  t.  Toddy  although  the  yoint  was  nol 
directly  inTolrecL  Two  cases  are  eited  ft'om  our  own  reports  in  addition  to 
Themat  ▼.  l^dd.  One  of  them,  (ManfOs  t.  HatJMd,  2  Jokn.  466,)  is  deckled 
upon  grounds  apparently  inconsistent  with  the  doctrine  declared  in  Thoauu  r. 
Todd;  fbT  it  holds  the  naked  proposition  that  the  receipt  of  fbrged  bank  paper  is 
no  payment,  but  the  party  to  whom  it  is  paid  may  treat  it  as  a  nullity  and  resort 
to  the  original  contract.  The  other  case  cited  is  The  Canal  £amk  v.  Tht  Jkmk 
ofJIbanift  (1  unit  287,)  where  the  p1aintifl%'  bank  was  allowed  to  recover  back 
money  advanced  to  the  defendants'  bank  on  a  forged  draft,  althongh  notice 
of  the  forgery  was  not  given  for  more  than  two  months.  Cowen,  J.  said  he 
was  not  willing  to  concede  that  delay,  in  the  abstract,  as  seems  to  be  supposed, 
can  depdve  a  party  of  his  remedy  in  such  a  case.  The  cases  died  by  him 
ft'om  the  English  reports,  where  such  delay  has  been  held  to  amount  to  a 
defense,  (some  of  which  he  disapproved,)  were  generally  cases  where  the 
party  taking  forged  paper  was  presumed  to  know  the  hand-writing,  as  in  the 
case  of  an  acceptor  of  a  bill  of  exchange  who  is  presumed  to  know  tiie  hand- 
writing of  the  drawer,  or  of  bankers  who  are  supposed  to  know  the  signatorea 
of  then:  officers,  agents  and  customers. 


Barbkr  vs.  Morqan. 

The  complaint  in  an  sctlon  Ibr  deceit  or  fhiud  in  the  purchase  or  sale  of  prop- 
erty, induced  or  procared  by  folse  representations,  must  in.  substance  state 
the  lepresaDtations,  and  liver  their  fiilsity  and  that  they  were  made  with 
intent  to  deceive  the  plaintiff  and  induce  him  to  make  tte  purchase  or 
trade  in  question,  and  that  they  did  induce  such  trade,  to  the  plahitilT's 
ii\|ury, 
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Where,  in  sacfa  an  action,  there  was  nothing  in  the  first  connt  of  the  complamt 
which  amonnted  to  an  allegation  or  averment  that  the  defendant  made  the 
representations  to  induce  the  plaintiff  to  make  the  purchase-of  the  property, 
or  with  intent  to  deftaad  or  deceire  him;  or  that  each  rapremntaftioDS  in 
ftxst  indaced  the  purchase  of  the  property ;  StU,  00  dvaiTurpf  r,  that  the 
coont  was  defective,  in  these  partlcalara. 

The  second  coimt  of  the  complaint  alleged  that  the  defendant  represented  to 
the  plaintiff  that  a  company,  known  as  <'  The  New  Tork  and  Santa  Fe 
Mining  Company,"  was  a  duly  organised  corporation  with  an  original  «api* 
tal  stock  of  15,000,000,  of  the  par  valiia  of  $100  per  share;  that  said  com- 
pany had  very  valuable  mines  which  it  was  then  working  \  that  the  yield 
of  its  mines  was  of  immense  value ;  and  that  said  company  would  certainly 
pay  quarterly  dividends,  in  gold,  of  six  per  cent ;  and  that  the  stock  of  the 
company  was  very  hard  and  almost  impossible  to  be  obtained,  it  was  so 
valnabfe.  The  complaint  then  alleged  that  the  defendant  affinniBg  and 
declaring  that  he  knew  each  and  every  one  of  such  statements  to  be  facts, 
induced  and  advised  the  plaintiff  to  purchase  of  and  through  him  four  hun- 
dred and  eighty  shares  of  the  capital  stock  of  the  said  company,  which  he 
did  purchase,  and  paid  therefor  the  sum  of  $18,876 ;  the  plaintiff  believing 
and  confiding  in  each  and  all  of  the  said  statements  Ad  representations  to 
be  true,  the  count  then  averred  that  each  and  every  of  said  statements 
were  fiilse  and  were  fully  known  to  the  defendant  to  be  false. 

Mdd  that  these  allegations,  together,  imputed  and  implied  a  fraud  purposely 
and  intMitionally  committed  upon  the  plaintiff,  by  the  defendant,  and  that 
the  count  might  therefore  be  sustained. 

Sdd,  aUa,  that  the  plaintiff  could  not  be  required  to  prove,  on  the  trial,  any 
thing  more  than  the  representations  set  forth,  the  &ct  that  the  defendant 
procured  and  induced  him,  in  reliance  upon  such  representations,  to  make 
tiiie  purchase  of  the  stock  as  stated,  and  then  to  prove  the  utter  fUsity  of 
Buch  statements  and .  representations,  and  that  the  defendant  knew  them  to 
be  fiUse  when  he  made  them.  That  this  would  make  out  a  clear  and  com* 
plete  cause  of  action,  except  proof  of  damages. 

APPEAL  by  the  defendant  from  an  order  made  at  a  spe- 
cial term,  overruling  a  demurrer  to  the  complaint 
The  complaint  alleged,  in  the  first  count  thereof,  that  on 
or  about  the  Slst  day  of  January,  1865,  and  at  various 
other  times  the  defendant  represented  to  the  plaintiff  that 
there  was  an  actual  and  duly  organized  company  or  cor- 
poration known  as  the  New  Tork  and  Washoe  Mining 
Company,  with  an  original  capital  stock  of  about  one  mil- 
lion of  dollars — each  share  of  the  par  value  of  $100 — and 
doing  business  under  the  general  laws  of  the  state  of  New 
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'York  in  such  case  made  and  provided.  That  the  defend- 
ant then  and  there  represented  to  the  plaintiff*  and  to  other 
persons  on  his  behalf  that  he,  the  defendant,  had  full  power 
and  authority  to  sell  and  transfer  ^0,000  of  said  capital 
stock,  and  could,  and  would  sell  the  same,  or  some,  or  any 
part  of  it,  and  for  $50  in  gold,  would  give  one  share  of  said 
capital  stock  of  the  par  value  of  $100.  That  the  defend- 
ant then  and  there  further  represented  to  the  plaintiff  that 
the  said  company  was  the  owner  of  a  large  mine,  in  the 
territory  or  state  of  Nevada,  containing  gold  and  silver 
quartz,  and  which  was  a  splendid  mine ;  that  the  said 
company  would  divide  not  less  than  six  per  cent  quarterly, 
in  gold,  and  more,  commencing  May  1, 1865.  That  the  said 
company  was  also  the  owner  of  a  splendid  mill  located  at 
said  mine,  and  was  then  and  there  crushing  forty  tons  per 
day  of  its  quartk,  at  a  net  profit  of  $35  per  ton,  and  then 
and  there  adding  and  declaring  that  there  was  no  doubt 
about  the  matter,  and  that  by  moving  quick,  he,  this  plain- 
tiff, and  others,  his  friends,  who  might  desire  to  purchase, 
could  have  said  stock.  That  the  plaintiff  had  no  knowl- 
edge, and  was  wholly  ignorant  of  the  existence  or  non- 
existence of  the  facts  and  circumstances,  each  and  every 
of  them,  as  above  alleged,  and  as  to  the  truth  or  falsity  of 
the  said  representations  and  each  and  every  of  them,  at 
the  time  of  and  prior  to  the  making  of  the  same.  And 
the  plaintiff  alleged  that  he,  then  and  there,  in  good  faith, 
accepted  and  adopted,  and  believed  the  above  alleged  state- 
ments and  representations,  each  and  every  of  them,  as 
being  strictly  true.  And  that  he,  solely  in  the  belief  and 
conviction  of  the  actual  truth  of  each  and  every  of  them, 
did  purchase  from  said  defendant,  seventy-five  shares  of 
said  capital  stock  of  said  New  York  and  Washoe  Mining 
Company,  paying  therefor  at  the  rate  of  $50  gold  for  each 
and  every  share,  and  which,  at  the  premium  which  gold 
then  commanded  in  the  market,  amounted  in  greenbacks, 
80  called,  to  the  Bum  of  $7762^,  and  which  was  the  actual 
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amount  so  paid  by  the  plaintiff  to  the  defendant  for  said 
seventy-five  shares.  And  the  plaintiff  alleged,  upon  in- 
formation and  belief,  that  each  and  every  of  said  alleged 
representations  and  statements  so  as  above  made  by  the 
defendant,  were  false  and  untrue ;  and  said  defendant  well 
knew  them  to  be  false  and  untrue.  That  said  company 
did  not  then  and  there  own  a  mine  of  any  value,  and  was 
not  the  owner  of  a  splendid  mine,  or  any  mine.  That  said 
company  was  not  crushing  then  and  there  forty  tons  of  its 
quartz  per  day  at  a  net  profit  of  935  per  ton.  That  said 
company  never  have  and  never  could,  from  earnings,  or 
any  other  honest  way,  pay  six  per  cent  quarterly  in  gold 
on  the  par  value  of  its  stock,  or  otherwise ;  but  on  the 
contrary  the  plaintiff*  alleged,  upon  information  and  belief, 
that  the  said  company's  property  was  of  little  or  no  value, 
and  said  company  was  thenJn  an  unsafe  financial  condition, 
and  is  now  largely  burdened  with  debts  and  mortgages,  all 
of  which  the  defendant  well  knew.  That  the  said  defend- 
ant was  one  of  the  original  projectors  and  getters  up  of  the 
said  company,  and  as  such  knew  from  its  inception  and 
beginning  all  about  the  said  company  and  its  pretended 
property,  and  the  falsity  of  all  of  the  above  statements  so 
made  as  aforesaid  by  him,  and  has,  during  all  the  time, 
more  or  less  counseled,  advised  and  governed  the  manage- 
ment of  the  same.  And  the  plaintiff  alleged  that  the  de- 
fendant, by  means  of  the  premises,  then  and  there  falsely 
and  fraudulently  deceived  the  plaintiff  on  the  said  sale, 
and  thereby  the  stock  so  purchased  as  aforesaid,  has  be- 
come, and  is  of  no  use  or  value  to  the  plaintiff,  and  the 
plaintiff  had  sustained  great  loss  thereby,  to  wit,  the  full 
amount  of  $7762.50,  so  paid  as  aforesaid  for  said  stock, 
togetlvBr  with  interest  on  the  same. 

And  the  plaintiff^  for  a  further  and  second  cause  of 
action,  alleged  that  on  or  about  the  25th  day  of  March, 
1865,  and  various  other  times,  the  defendant  represented 
to  the  plaintiff  that  there  was  an  actual  and  duly  organized 
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company  or  corporation  known  as  the  New  York  and 
Santa  Te  Mining  Company,  of  Nevada,  with  an  original 
capital  stock  of  five  million  dollars  of  the  par  value  of 
(100  per  share,  and  doing  business  under  the  general  laws 
of  the  state  of  New  York,  in  such  case  made  and  provided. 
That  the  defendant  represented  to  the  plaintiff  and  other 
persons  on  his  behalf,  that  the  said  New  York  and  Santa 
Fe  Mining  Company  was  then  and  there  possessed  of  and 
the  owner  in  fee  of  a  very  valuable  property  in  the  terri- 
tory dr  state  of  Nevada,  with  a  mile  square  of  territory, 
and  also  of  several  valuable  mines  located  upon  said  terri- 
tory, and  which  mine  and  mines  contained  very  rich  veins 
of  silver  and  large  quantities  abounded  therein ;  that  the 
said  company  was  then  and  tliere  getting  out  of  said  mine 
and  mines  large  quantities  of  very  rich  silver  quartz  for 
the  mill  which  the  said  company  then  had  ordered,  of 
eighty  stamps,  and  which  mill  would  be  in  operation  in 
said  property  by  the  first  of  November,  1866.  That  the 
said  mine  and  mines  on  said  property  were  the  richest 
silver  mines  in  the  country  and  inexhaustable  in  silver, 
and  that  the  said  company  was  working  the  said  mine  as 
a  mine,  and  that  the  yield  was  of  immense  value.  That 
said  territory  was  covered  with  numerous  valuable  ledges 
of  silver ;  that  said  company  would  certainly  pay  from  its 
net  earnings  of  said  mines  quarterly  dividends  in  gold  of 
six  per  cent  or  more ;  that  the  stock  of  the  company  was 
very  hard  and  almost  impossible  to  be  obtained,  it  being 
so  valuable.  That  the  defendant,  affirming  and  declaring 
to  the  plaintiff  that  he  knew  each  and  every  one  of  tho 
statements  and  representations  herein  above  set  forth  to 
be  facts,  thereby  induced  and  advised  the  plaintiff  to  pur- 
chase  of,  and  through  him,  the  said  defendant,  480^hares 
of  the  capital  stock  of  the  said  New  York  and  Santa  Pe 
Mining  Company,  and  which  said  480  shares  the  plaintiff 
did  purchase  through  the  said  defendant,  and  paid  there- 
for the  sum  of  $13,370.60  cents.    That  the  plaintifi^  believ- 
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ing  and  confiding  in  each  and  all  of  the  above  mentioned 
atatements  and  representations  to  be  true,  and  so  believing 
the  truth  of  each  and  all  of  them  as  made  by  said  defend- 
ant, did  make  the  purchase  as  aforesaid,  and  did  pay  the 
said  sum  of  money  as  aforesaid.  That  afterwards,  and  in 
and  during  the  month  of  April,  1865,  the  defendant  again 
reiterating  and  renewing  said  several  statements  and  rep- 
resentations as  above  set  forth  concerning  the  said  New 
York  and  Sante  Fe  Mining  Company,  and  its  property 
and  mines  to  this  plaintifi^  and  this  plaintiff  then  folly 
believing  and  confiding  in  the  truth  of  each  and  all  of  said 
statements  and  representations  so  as  aforesaid,  made  by 
the  defendant,  and  being  then  entirely  ignorant  of  the 
truth  or  falsity  of  the  same,  did  then  and  there  purchase 
sixty  shares  more  of  the  capital  stock  of  the  said  New 
"York  and  Santa  Fe  Mining  Company,  and  did  pay  there- 
for the  sum  of  $1459.98.  The  plaintiff  farther  alleged, 
upon  information  and  belief,  that  each  and  all  of  the  state- 
ments and  representations  so  as  aforesaid  made  by  said 
defendant  to  him,  were  and  are  false  and  untrue,  and  was 
fully  known  to  said  defendant  to  be  false  and  untrue. 
That  as  the  plaintiff  has  been  informed  and  believes,  it 
was  false  and  untrue  that  the  said  New  York  and  Santa 
Fe  Mining  Company  was,  at  the  time  of  the  alleged  repre- 
sentations made  by  the  defendant,  the  owner  in  fee  of  any 
valuable  mine  or  mines,  or  of  any  mine,  or  of  one  mile 
square  of  territory,  or  any  territory,  or  that  the  said  com- 
pany, or  any  of  them,  was  then  getting  out  of  said  mine 
or  mines,  large  or  any  quantities  of  rich  silver  quartz,  or 
that  the  mine  or  mines  were  being  worked  at  all— or  that 
the  said  company  then,  or  at  any  other  time,  had  ordered  an 
eighty  stamp  mill,  or  that  such  a  mill  was  to  be  in  opera- 
tion on  the  first  of  November,  1865,  or  at  any  other  time. 
That  it  is  false  and  untrue  that  the  said  mine,  so  pretended 
to  be  on  said  property  of  said  company,  was  the  richest 
mine  in  the  country  for  silver,  or  inexhaustible,  or  that 
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the  yield  or  product  from  the  same  was  of  immense  valae, 
but  in  truth  and  fact,  the  plaintiff  alleged  on  information 
and  belief  that  the  said  pretended  mine  was  utterly  worth- 
less, and  was  abandoned  by  said  company,  all  of  which  the 
defendant  well  knew.  That  the  said  company  have  never 
paid  any  dividends  whatsoever,  and  that  it  was  and  is  false 
and  untrue,  that  the  company  would  pay  any  dividends, 
or  six  per  cent  quarterly  in  gold.  An^  the  plaintiff  fur- 
ther alleged,  upon  information  and  belief,  that  the  defend- 
ant was  one  of  the  original  projectors  and  getters  up  of 
the  said  New  York  and  Santa  Pe  Mining  Company,  and 
as  such,  was  then  cognizant  of  all  its  business  transactions, 
and  advised  and  assisted  in  the  management  of  the  same, 
and  also  well  knew  about  the  protended  property  of  said 
company.  That  he  well  knew  that  said  company  was  in- 
corporated upon  a  fictitious  basis  and  corrupt  principles, 
and  could  not  in  the  nature  of  things  become  or  be  of  any 
value.  And  the  plaintiff  averred,  upon .  information  and 
belief,  that  said  company,  as  also  its  property  and  stock 
are  of  no  value,  and,  in  fact,  never  was.  All  of  which, 
and  the  falsity  of  each  and  all  of  said  statements  and  rep- 
resentations as  hereinbefore  set  forth,  the  said  defendant 
well  knew  at  the  time  of  making  the  same  to  the  plaintiff. 
And  the  plaintiff*  further  alleged  that  at  the  times  of  and 
prior  to  the  making  of  said  statements  and  representations 
by  said  defendant,  he,  the  plaintiff*,  had  no  knowledge,  and 
was,  in  fact,  wholly  ignorant  of  the  existence  or  non- 
existence of  the  facts  and  circumstances,  each  and  every 
of  them,  as  above  alleged  to  have  been  stated  and  declared 
by  the  defendant,  and  as  to  the  truth  or  falsity  of  each  of 
said  statements  and  representations.  That  the  defendant, 
by  means  of  the  premises  falsely  and  fraudulently  deceived 
the  plaintiff^  and  induced  him  to  purchase  the  said  stock 
and  thereby  the  said  stock  so  purchased  has  become,  and 
is  of  no  use  or  value  to  the  plaintiff  and  the  plaintiff*  had 
sustained  great  loss  thereby,  to  wit,  the  full  amount. 
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114,830.56,  80  paid  as  aforesaid,  for  said  stock,  together 
with  interest  on  the  same.  The  plaintiff  alleged  that  prior 
to  the  commencement  of  this  action,  he  tendered  and 
offered  to  transfer  to  the  defendant  the  scrip  for  said 
seventy-five  shares  of  the  capital  stock  of  the  said  New 
Tork  and  Washoe  Mining  Company,  so  purchased  and 
received  by  the  plaintiff,  and  demanded  of  the  defendant, 
that  the  said  sum  of  money  so  as  aforesaid  paid  by  the 
plaintiff,  be  repaid  by  said  defendant  to  him,  but  which 
said  defendant  revised  so  to  do.  The  plaintiff  furthef 
alleged  that  prior  to  the  commencement  of  this  action  he 
tendered  and  offered  to  transfer  to  said  defendant  the  scrip 
for  the  said  540  shares  of  the  capital  stock  of  the  said 
New  York  and  Santa  Fe  Mining  Company,  of  Nevada,  so 
as  aforesaid  purchased  and  received  by  the  plaintiff,  and 
then  and  there  demanded  of  said  defendant,  that  the  said 
sum  of  money  so  as  aforesaid  paid  by  the  plaintiff,  be  re- 
paid by  said  defendant  to  the  plaintiff,  but  all  of  which 
said  defendant  refused  to  do.  Wherefore  the  plaintiff 
demanded  judgment  against  the  defendant  for  the  dam- 
ages which  he  averred  he  had  sustained  by  reason  of  the 
premises,  to  wit,  (22,593.06,  and  interest  thereon,  together 
with  costs. 

The  defendant  demurred  to  the  first  count  or  cause 
of  action  as  alleged  in  the  complaint,  and  specified  the 
following  as  the  ground  of  objection  to  said  first  count,  to 
wit :  That  there  are  not  sufficient  facts  stated  in  said  first 
count,  to  constitute  a  cause  of  action  in  favor  of  said  plain- 
tiff against  him,  the  said  defendant. 

The  defendant  also  demurred  to  the  second  count  or 
cause  of  action,  as  alleged  in  said  complaint,  and  specified 
the  following  as  the  grounds  of  objection  to  said  second 
•  count  of  the  complaint,  to  wit : 

1st  That  there  are  not  sufficient  facts  stated  in  said 
second  count  to  constitute  a  cause  of  action  in  favor  of 
said  plaintiff,  against  him,  the  said  defendant 
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2d.  That  several  causes  of  action  have  been  improperly 
united  in  said  second  count  of  the  compldnt. 

On  argument,  at  special  term,  the  demurrer  was  over- 
ruled, and  judgment  ordered  for  the  plaintiff,  with  leave 
to  the  defendant  to  put  in  an  answer  within  twenty  days, 
on  payment  of  costs. 

2>.  Wrighty  for  the  appellant  I.  There  is  no  allegation 
that  the  stock  was  not,  at  the  time  the  plaintiff  purchaeed  ity 
worth  all  he  gave  for  it  The  only  statement  in  regard  to 
that  matter  is,  that  ^*  defendant  represented  to  the  plaintiff 
that  there  was  an  actual  and  duly  organized  company  or 
corporation  known  as  the  New  York  and  Washoe  Mining 
Company,  with  an  original  capital  stock  of  about  one  mil- 
lion of  dollars,  each  share  of  the  par  value  of  $100.'^  This 
is  the  onlj^  allegation  in  the  first  count  in  regard  to  the 
value.  There  is  an  allegation  at  the  conclusion  of  the 
count,  ^'  that  the  said  defendant  by  means  of  the  premises, 
then  and  there  falsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  said  sale,  and  thereby  the  stock  so  pur- 
chased as  aforesaid,  has  became^  and  is  of  no  use  or  value  to 
this  plaintiff,  and  this  plaintiff  has  sustained  great  loss 
thereby,  to  wit,  the  full  amount  (7762.50,  so  paid  as  afore- 
said for  said  stock,  together  with  interest  on  the  same." 
As  a  pleading  this  is  simply  absurd ;  that  the  stock  of  a 
mining  company  became  of  no  value,  by  reason  of  the 
false  and  fraudulent  representations  of  any  one  in  regard 
to  its  property  or  affairs,  is  a  non-eequitur.  Strike  this  out 
and  there  will  be  no  allegation  upon  the  subject-  left. 
Merely  to  conclude  by  saying  the  plaintiff  has  suffered 
damage  can  hardly  be  held  to  be  good  pleading  in  any 
court.  All  that  is  stated  in  this  count  may  be  strictly 
true,  and  the  stock  may  very  well  have  been  worth  par,  in- 
gold,  at  the  time  the  plaintiff  purchased  it  That  it  became 
worthless  afterwards  to  the  plaintiff  will  not  charge  the 
defendant    And  this  alone  should  sustain  this  demurrer. 
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In  the  case  of  Bennett  v.  Judson,  (21  -N.  T.  Bep.  238,)  the 
complaiDt  states  that  the  land  was  comparatively  worthlesB^ 
speaking  as  of  the  time  of  the  sdU.  In  the  case  of  Zabriskie 
V.  Smithy  (13  K  T.  Bep.  322,)  the  complaint  states  "but 
Smith  was  then  (alluding  to  the  time  of  the  representa- 
tions) and  has  been  ever  since  insolvent."  Suppose  the 
plaintifi  in  that  case  had  alleged  that  Smith  thereby  became 
insolvent,  &c.  would  any  court  deem  the  allegation  suffi- 
cient, or  even  pertinent  ?  In  the  case  of  Newberry  v.  Oar- 
landj  (31  Barb.  124,)  the  allegation  was,  referring  to  the 
shares,  "  the  same  being  then  of  no  value.*'  In  the  case 
of  Oazeaux  v.  MaU^  (25  Barb.  579,)  the  allegation  was  "  the 
stock  worth  par,  and  the  market  price  thereof  about  the 
same/'  But  it  is  useless  to  multiply  authorities.  It  will 
not  be  contended  that  any  recovery  can  be  had  without 
proof  that  the  stock  at  the  time  of  the  purchase  was  less  than 
the  price  paid.  If  necessary  to  be  proved,  it  must  be 
averred. 

n.  There  is  no  allegation  that  the  stock  has  ever  been 
of  less  value  than  4^50  per  share  in  gold.  The  only  allega- 
tion upon  that  subject  is,  that  thereby^  that  is  by  reason  of 
defendants  representations,  "the  stock  so  purchased  as 
aforesaid  has  become^  and  is,  of  no  use  or  value  to  this  plain- 
tiff.''  Notwithstanding,  it  may  be  worth  par  in  the  maricet 
The  measure  of  damages  is  not  what  the  stock  is  worth  to 
the  plaintiff;  no  other  damage  is  alleged,  and  therefore  the 
complaint  does  not  state  £BU)ts  sufficient  to  constitute  a 
cause  of  action. 

nL  There  is  no  averment,  anywhere,  in  this  count,  that 
the  defendant  made  the  representations  falsely  and  fraud- 
ulently, and  with  intent  to  deceive  anybody ;  without  that 
averment,  there  can  be  no  cause  of  action.  The  jury  must 
find  that  as  a  fact^  or  the  plaintiff  cannot  have  a  verdict. 
It  cannot  be  found  unless  alleged.  The  case  of  Addington 
▼.  AUen^  (11  Wend.  374,)  settled  this  question  in  this  state. 
The  complaint  in  this  case  cannot  be  sustained  without 
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overruling  the  case  of  Addington  v.  Alien.  {See  Fance  v. 
Mdrtiny  3  Seld.  210.)  The  same  rule  prevails  since  the 
Code.  {Welh  v.  Jetoett,  11  Hatp,  Pr.  242.  Mead  v.  Mali, 
15  id.  347.  Palmer  v.  Smedley,  18  wi.  321.)  In  the  case  of 
Moree  v.  Swits,  (19  JTow.  275,)  the  court  held  that  the  alle- 
gation that  the  report  <'  was  made  with  intent  to  deceive 
and  defraud  the  holders  and  owners  of  the  stock  of  said 
bank,  and  those  who  might  become  purchasers  and  owners 
thereof  was  sufficient.  This  is  the  strongest  case  which 
can  be  found  for  the  plaintifl^  but  it  will  not  sustain  his 
declaration.  For  in  that,  there  is  no  averment  of  any  in- 
tent whatever.  In  the  case  of  Cazeauz  v.  Mali^  (25  Barb. 
578,)  the  averment  was  that  the  representations  were  made 
"for  the  purpose  of  inducing  parties,  particularly  the 
plaintiff,  to  purchase  said  stock,"  which  the  court,  on  de- 
murrer, held  to  be  sufficient.  In  the  opinion  it  is  said 
"  the  representation  must  be  false  in  fact,  and  so  known 
to  the  defendant ;  must  have  been  made  with  the  intent  to 
deceive,  &c.  (P.  583.)  On  page  584,  the  court  say :  "  The 
rule  is  saved  from  too  great  laxity  in  all  these  cases,  by 
one  indispensable  part  of  it,  namely,  that  in  all  cases  it  is 
asserted  that  the  false  representation,  or  the  concealment 
which  made  the  partial  statement  practically  false,  should 
be  made  with  the  intent  to  deceiv;e,"  (citing  Addington  v. 
Allen,  in  Coui*  of  Errors.)  This  being  a  general  term 
decision  and  directly  in  point,  ought  not  to  be  overruled, 
even  were  it  doubtful,  which  it  is  not.  The  same  was 
held  to  be  the  law  in  the  case  of  Newberry  v.  Garland, 
(31  Barb.  122,)  where  the  intent  was  distinctly  alleged. 
(See  p.  129.)  In  the  case  of  Zabriskie  v.  Smith,  (13  N.  T. 
Itep.  322,)  the  averment  was  that  the  defendant  wrong- 
fully and  deceitfully  encouraged  the  plaintiff  to  sell  goods 
to  one  Sayre ;  "  that  in  order  to  induce  them  to  do  so,  the 
defendant,  in  April,  1849,  sent  a  letter,"  &c.  Judge  Denio, 
in  his  opinion,  (p.  830,)  says:  "In  Allen  v.  Addington^ 
(11  Wend.  374^  386,)  the  court  for  the  correction  of  errors. 
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decided  that  in  an  action  of  this  kind  the  plaintiff  must 
ayer  that  the  false  representation  was  made  with  intention 
to  deceive  and  defraud  him.  Under  our  present  system  of 
pleading,  I  conceive  that  a  complaint  should  contain  the 
substance  of  a  declaration  under  the  former  system,"  &c. 
and  he  held  the  averment  in  this  case  sufficient.  This 
case  was  not  a  demurrer,  but  after  verdict,  and  yet  the 
reasoning  of  Judge  Denio  is  amply  sufficient  to  sustain  the 
demurrer.  Hand  and  Marvin,  justices,  were  for  reversal. 
I  submit  that  this  case  has  gone  as  far  as  the  facts  can  go 
to  sustain  a  complaint,  even  after  verdict.  In  the  case  of 
Bennett  v.  Judion^  (21  N.  T.  Rep.  238,)  the  averment  was, 
"  that  the  defendant,  for  tlu  purpose  of  effecting  a  sale  to 
the  plaintiff  of  certain  lands,  &c.  made  false  and  fraudu- 
lent representations,"  &c.  In  Thomas  v.  Beebe,  (26  N.  Y. 
Hep.  244^)  the  case  does  not  warrant  the  head  note.  The 
declaration  alleged  that  "  in  consideration  that  the  plaintiff 
would  buy  of  him  a  farm,  Ac.  falsely  and  fraudulently  repre- 
sented and  alleged  that  said  farm  contained  ninety  acres 
of  land."  There  was  not  only  no  demurrer,  but  the  cause 
was  fully  tried  upon  the  merits  without  any  objection  be- 
ing taken  to  the  insufficiency  of  the  complaint  Some 
question  seems  to  have  been  made  upon  the  argument  in 
regard  to  the  sufficiency  of  the  complaint,  although  nothing 
of  the  kind  appears  in  the  statement  of^the  case.  Tor 
Judge  Selden,  in  his  opinion  says :  ^'  It  is  not  stated  that 
the  defendant  knew  that  the  farm  did  not  contain  ninety  acres* 
The  complaint  was  doubtlets  sufficient,  (2  John,  550,)  but 
assuming  that  it  may  have  been  defective,  the  cause  was 
tried  without  objection  on  that  account,  both  parties  in- 
troducing evidence  bearing  upon  the  question  whether  the 
misrepresentation  was  willful,  and  the  case  must  be  con- 
sidered riow,  as  if  the  scienter  had  been  fully  alleged,  assum- 
ing such  allegation  to  be  necessary."  This  cannot  decide 
the  case  before  the  court,  because,  1st.  The  question  now 
before  the  court  was  not  hinted  at  in  that  case.    The 
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qnestion  tried  to  be  raised,  was,  whether  it  was  necessary 
to  allege  that  the  defendant  knew  the  representation  made  hy 
him  to  lefaUe.  Quite  another  and  different  qnestion  from 
what  he  intended  by  his  representation.  2d.  No  such  ob- 
jection was  taken  either  by  demurrer,  or  upon  the  trial, 
and  of  course  it  could  not  be  taken  for  the  first  time  in 
the  Court  of  Appeals,  and  hence  it  was  not  before  the  court. 
3d.  The  case  cited  by  Judge  Selden,  (2  John,  550,)  was 
good  authority  for  the  remarks  made  by  him,  as  the  same 
question  was  involved  in  that  case,  as  the  judge  was  then 
considering ;  but  that  it  is  not  an  authority  to  uphold  this 
oomplaint  against  a  demurrer,  will  appear  by  reference 
to  the  remarks  of  Senator  Tracy,  in  the  case  of  Addington 
V.  Allen^  (11  Wend.  374.)  He  there  says :  "  But  if  this  count 
stated,  what  clearly  it  does  not,  that  the  plaintiff  gave  the 
credit  to  Baker,  in  consequence  of  representations  made 
by  the  defendant,  and  that  these  representations  were  un- 
true, and  known  to  be  untrue  when  made,  yet  there  is 
still  wanting  an  *  indispensable  averment,  which  is,  that  the 
defendant  made  the  representations  with  an  intention  to  de- 
ceive and  defraud  the  plaintiff.'  It  has  been  seen  in  the 
cases  already  cited,  and  especially  Ame%  v.  Miflwardj 
(2  Moore,  713,)  that  the  mere  assertion  of  a  falsehood  by 
one  party,  although  producing  damage  to  another,  will 
not  sustain  the  iiction  unless  the  intention  to  defraud  is  also 
proved.  This  intention,  therefore,  should  be  distinctly  alleged 
in  the  declaration,  for  it  constitutes  the  very  gist  of  the  ac- 
tion. In  Bayard  v.  Malcom,  (2  John.  550,  the  same  ease  cited 
by  Judge  Selden,)  Senator  Clinton  forcibly  remarks,  *  to  say 
that  the  plaintiff  need  not  state  the  very  fact  which  consti- 
tutes his  right  of  action,  is  not  only  repugnant  to  the  dic- 
tate of  common  sense,  but  is  counter  to  the  wiiole  con- 
sent of  authorities,'  '*  &;c.  In  the  case  of  Smith  v.  Country- 
man, (30  N.  Y.  Bep,  655,)  the  allegation  was,  that  the  state- 
ment ^'  was  false  and  fraudulent,  was  made  to  deceive  and 
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defraud  the  defendant'*  In  the  celebrated  case  of  Sul- 
bard  v.  Briggs^  as  reported  in  31  N.  Y.  JRep.  518,  the  form 
of  the  complaint  is  not  given,  and  no  question  was  made 
in  regard  thereto.  In  the  case  of  Mead  v.  Bunfiy  (32  N.  T. 
Hep,  275,)  the  form  of  the  complaint  is  not  given,  but  it  is 
evident  from  the  opinion  of  Porter,  J.  that  the  seienter  was 
proved,  and  therefore  it  is  right  to  presume  that  it  was 
alleged.  I  have  now  cited  the  cases  from  5  John,  to  32 
If.  T.  Rep.  and  not  one  can  be  found  to  sustain  a  declara- 
tion in  deceit,  against  a  demurrer,  wherein  it  is  not  alleged 
that  the  representations  were  made  with  intent  to  deeeive  or 
defraud.  That  they  were  falsely  and  fraudulently  made 
will  not  answer.  The  gist  of  the  action,  as  is  truly  stated 
by  Senator  Tracy,  in  the  case  of  Addingtan  v.  AUen^  is  the 
mtenty  and  it  must  be  affirmatively  alleged.  Justice  John- 
son, in  his  opinion  in  this  case,  mentions  as  one  of  the 
necessary  facts  to  constitute  the  cause  of  action,  ^^  that  the 
party  making  it,  knew  it  to  be  contrary  to  the  fact ;  or 
that  he  intentionaUi/  made  the  representation  whether  it 
was  true  or  false  ;  for  the  purpose  of  inducing  the  other 
party  to  act  upon  iV  And  yet  he  held  the  complaint  suf- 
ficient which  did  not  allege  such  neee%%ary  fact  to  exist. 
Even  the  Code  requires  '^  a  plain ''  and  concise  statement 
of  the  facts  *'  constituting  a  cause  of  action  "  to  be  stated. 
(§  142,  8ub,  2.)  This  has  not  been  done  in  this  case,  for 
that  these  alleged  representations  were  mftde  with  intent  to 
defraud  is  one  of  the  facts  which  must  be  found,  and  it  is 
not  alleged. 

The  order  overruling  the  demurrer  should,  therefore,  be 
reversed. 

The  second  count  must  share  the  fate  of  the  first,  and  I 
will  offer  no  separate  argument  in  regard  thereto. 

T.  R,  Strong,  for  the  respondent    I.  The  first  count  in 
the  complaint  states  a  perfect  cause  of  action ;  positive 
VOL.LL  9 
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representations  by  the  defendant  to  the  plaintiff,  and  others 
in  his  behalf,  about  matters  of  which  the  defendant  pro- 
fessed to  have  full  knowledge,  to  indace  a  purchase  by  the 
plaintiff  of  the  defendant  of  stock,  and  calculated  to  influ- 
ence the  plaintiff  to  make  the  purchase ;  the  belief  of  the 
plaintiff  of  the  truth  of  the  representations,  he  having  no 
knowledge  to  the  contrary ;  and  his  purchase  of  stock ; 
confiding  in  and  influenced  by  the  representations ;  the 
£Etlsity  of  the  representations ;  the  knowledge  by  the  de- 
fendant of  their  falsity,  and  the  loss  and  damage  thereby 
to  the  plaintiff.  Here  is  every  element  of  a  cause  of  action 
for  fraud. 

The  representations  alleged  are :  To  the  plaintiff,  that 
there  was  an  actual  and  duly  organized  company,  or  cor- 
poration, &;c.  with  an  original  capital  stock  of  about 
^1,000,000 ;  each  share  of  the  par  value  of  IflOO.  To  the 
plaintiff,  and  others  on  his  behalf,  that  the  defendant  had 
full  power  and  authority  to  sell  and  transfer  J50,000  of  the 
stock  for  950  a  share  in  gold.  To  the  plaintiff,  that  th^ 
company  was  the  owner  of  a  large  mine  in  Nevada,  con- 
taining gold  and  silver  quartz,  which  was  a  splendid  mine; 
and  the  company  would  not  divide  less  than  six  per  cent 
quarterly  in  gold.  That  the  company  was  also  the  owner 
of  a  splendid  mill  at  the  mine,  and  was  crushing  forty 
tons  of  quartz  per  day,  at  a  profit  of  $35  per  ton ;  that 
there  was  no  doubt  about  the  matter,  and  that  by  moving 
quick  the  plaintiff  and  his  friends  could  have  said  stock. 
It  appears  upon  the  face  of  the  representations  they  were 
made  to  influence  the  plaintiff  to  purchase  stock.  As  to 
the  plaintiff  having  confided  in,  and  been  influenced  by 
the  representations  to  make  the  purchase,  it  is  alleged  that 
he  had  no  knowledge  to  the  contrary  thereof;  that  he 
accepted  and  believed  them,  and  solely  in  such  belief, 
purchased  seventy-five  shares  of  stock,  paying  therefor  $50 
in  gold,  per  share,  making  in  all  |f7762.50  in  currency. 
The  falsity  of  each  and  every  of  the  representations  is  then 
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aUeged ;  and  it  is  particularly  averred  that  the  company 
did  not  own  a  mine  of  any  value ;  was  not  the  owner  of  a 
splendid  mine,  or  any  mine ;  that  the  company  was  not 
crushing  forty  tons  of  quartz  a  day  at  a  net  profit  of  ^35  a 
ton ;  could  not  pay  six  per  cent  quarterly  in  gold ;  that 
the  company's  property  was  of  little  or  no  value ;  the  com- 
pany was  in  an  unsafe  financial  condition ;  all  of  which  the 
defendant  well  knew.  And  it  is  alleged  the  defendant 
knew  the  representations  to  be  false  and  untrue;  that  he 
was  one  of  the  proprietors  and  getters  up  of  the  company, 
and  knew  all  about  it  and  the  falsity  of  the  statements. 
It  is  averred  that  the  defendant,  by  means  of  the  premises, 
falsely  and  fraudulently  deceived  the  plaintiff  on  the  sale. 
The  intent  of  the  defendant  to  defraud  the  plaintiff,  neces- 
Barily  follows  from  the  allegations  made,  and  is  substan- 
tially and  fully  stated.  As  to  the  damage  to  the  plaintiff, 
it  is  alleged  that  the  stock  became  and  is  of  no  use  or 
value  to  the  plaintiff,  and  he  has  sustained  great  loss 
thereby,  and  to  the  full  amount  paid  by  him  for  the  stock, 
being  97762.50,  with  interest  thereon.  {See  Sharp  v.  The 
Mcttfor,  ^e.  40  Barh.  256 ;  Bennett  v.  Judion^  21  N.  Y.  Rep. 
238;  Oraig  v.  Ward,  36  Barh.  ZTI\  Newhery  v.  Garland, 
31t  id  121.) 

n.  The  second  count  also  states  a  perfect  cause  of  ac- 
tion, for  the  like  reasons  given  in  respect  to  the  first  And 
it  is  not  subject  to  a  demurrer  for  improperly  uniting  dif- 
ferent causes  of  action.  It  states  but  a  single  cause  of 
action.  But  if  it  states  more  than  one,  the  two  are  not 
causes  of  action  which  cannot  properly  be  united. 

Where  a  single  count  states  two  or  more  causes  of  action, 
the  remedy  is  not  by  demurrer,  but  by  motion.  (Fickett 
V.  Brtee,  22  Eow.  Pr.  194.  Id.  270.  4  Ahh.  Dig.  p.  479. 
16  Ahh.  Pr.  466.  See  note  to  §  144,  suM.  5,  Voorhiee'  Code, 
1867.)  Redundant  irrelevant  matter,  is  no  ground  of 
demurrer. 
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By  the  Caurtj  E.  Dabwin  Smith,  J.  The  complaint  in 
an  action  for  deceit  or  fraud  in  the  purchase  or  sale  of 
property  induced  or  procured  by  false  representations — 
and  such  is  this  action — ^must  in  substance  state  the  repre- 
sentations, and  aver  their  falsity,  and  that  they  were  made 
with  intent  to  deceive  the  plaintiff  and  induce  him  to 
make  the  purchase  or  trade  in  question,  and  that  they  did 
induce  such  trade,  to  the  plaintiff's  injury.  Deceit  or 
fraud  with  damages  gives  a  good  cause  of  action.  Since 
the  case  of  Fculey  v.  Freeman^  (3  Term  Bep.  51,)  this  has 
been  settled  law.  The  complaint  in  this  action  contains 
two  counts.  The  demurrer  is  to  each  and  to  both  counts 
upon  the  ground  that  they  do  not  respectively  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  represen- 
tations made,  and  their  falsity,  and  that  the  defendant 
knew  of  their  falsity,  are  clearly  and  positively  stated  with 
sufficient  distinctness,  in  both  counts,  and  no  question  is 
made  in  respect  to  these  allegations.  The  chief  objection 
to  the  complaint  urged  on  the  argument  in  support  of  the 
demurrer  was  that  the  complaint  does  not,  in  either  count, 
sufficiently  aver  that  the  false  representations  were  made 
with  intent  to  deceive  the  plaintiff,  or  to  induce  him  to 
purchase  the  stock  in  question,  and  that  the  damages  are 
not  alleged  with  sufficient  certainty.  In  Addingian  v.  AlleUy 
(11  Wend.  402,)  it  was  held  that  a  complaint  in  an  action 
for  false  representations  must  aver  that  the  defendant 
made  the  representations  with  an  intent  to  deceive  and  de- 
fraud the  plaintiff.  Neither  count  in  this  complaint  con- 
tains such  itverment,  in  express  terms,  and  if  the  Code 
has  not  changed  or  modified  the  rules  for  the  construction 
of  pleading  in  such  cases,  this  objection  must  prevail.  In 
the  case  of  Addington  v.  Allen  the  objection  was  held  valid, 
after  verdict,  and  the  judgment  arrested  for  such  defect  in 
the  declaration.  Within  this  case  and  numerous  others 
following  it  since,  in  this  court  and  the  Court  of  Appeals, 
I  do  not  think  the  first  count  in  this  complaint  can  be 
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Bustained.  It  is  our  duty  to  construe  pleadings  liberally, 
under  the  Code,  but  there  is  nothing  in  substance  in  the 
first  count  which  amounts  to  an  allegation  or  averment 
that  tiie  defendant  made  the  representations  to  induce  the 
plaintiff  to  make  the  purchase  of  the  stock  in  question, 
or  with  intent  to  defraud  or  deceive  him,  or  that  such 
representations  in  fact  induced  the  purchase  of  said  stock. 
This  is  of  the  essence  of  the  cause  of  action,  tod  must 
be  in  substance  alleged.  {Morse  v.  Swits,  19  HoUf.  Pr.  275. 
Cazeauz  v.  MaUy25  Barb,  578.  Zabriskie  v.  Smithy  13. N. 
F.  Bep.  322.)  But  within  the  rule  asserted  in  the  case  of 
Zabriskie  v.  Smithy  I  think  the  second  count  may  be  sus- 
tained. In  that  case  Judge  Denio  says:  "Under  our 
present  forms  of  pleading  I  conceive  that  a  complaint 
should  contain  the  substance  of  a  declaration  under  the 
former  system.  It  is  sufficient,  however,  that  the  requi- 
site allegations  can  be  fairly  gathered  from  all  the  aver- 
ments in  the  complaint,  though  the  statement  of  them 
may  be  argumentative,  and  the  complaint  deficient  in 
technical  language."  Applying  this  rule  to  the  second 
count  I  think  it  makes  out  a  good  cause  of  action,  and 
that  proof  of  the  facts  stated  in  it  will  entitle  the  plaintiff 
to  a  verdict ;  which  is  really  the  true  rule  to  determine 
the  sufficiency  of  a  complaint  In  this  count  the  pleader 
repeats  the  representations  as  stated  in  the  first  count,  in 
which,  among  other  things,  it  is  alleged  that  the  defend- 
ant represented  that  a  company  known  as  "The  New 
York  and  Santa  Fe  Mining  Company,"  was  a  duly  organ- 
ized company  or  corporation  with  an  original  capital  stock 
of  $5,000,000,  of  the  par  value  of  ^100  per  share.  That 
sidd  company  had  very  valuable  mines  which  it  was  then 
working;  that  the  yield  of  its  mines  was  of  immcAse 
value;  that  said  company  would  certainly  pay  quarterly 
dividends,  in  gold,  of  six  per  cent,  and  that  the  stock 
of  the  company  was  very  hard  and  almost  impossible  to 
be  obtained,  it  was  so  valuable.    The  complaint  then 
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alleges  that  the  defendant  then  and  there  affirming  and 
declaring  to  the  plaintiff  that  he  knew  each  and  every 
one  of  the  statements  and  representations  therein  set  forth 
to  be  facts^  then  and  there  induced  and  advised  the  plain- 
tiff to  purchase  of  and  through  him,  the  said  defendant, 
four  hundred  and  eighty  shares  of  the  capital  stock  of  the 
said  company,  which  shares  the  plaintiff  did  then  and 
*  there  purchase  through  the  said  defendant,  and  paid  there- 
fore the  sum  of  |f  13,876.66.  The  said  plaintiff  then  and 
there  believing  and  confiding  in  each  and  all  of  the  said 
statements  and  representations  as  above  set  forth  to  be 
true.'*  The  count  then  avers  that  each  and  every  of  said 
statements  were  and  are  false  and  untrue,  and  were  fully 
known  to  said  defendant  to  be  false  and  untrue.  These 
allegations,  together,  impute  and  imply  a  fraud  purposely 
and  intentionally  committed  by  the  defendant  upon  the 
plaintiff.  The  plaintiff,  I  think,  could  not  be  required  to 
prove  on  the  trial  any  thing  more  than  the  representations 
stated,  the  fact  that  the  defendant  at  the  time  procured 
and  induced  him  in  reliance  upon  such  representations  to 
make  the  purchase  of  the  stock  as  stated,  and  then  to 
prove  the  utter  falsity  of  such  statements  and  representa- 
tions, and  that  the  defendant  knew  them  to  be  false  when 
he  made  them.  This  would  make  out  a  clear  and  com- 
plete cause  of  action,  except  proof  of  the  damages.  The 
case  of  AddingUm  v.  Aliens  and  most  of  the  cases  cited  in 
the  defendant's  points,  where  the  rule  is  held  and  stated 
^Hhat  the  complaint  in  these  cases  should  contain  the 
averment  that  the  representations  were  made  with  intent 
to  deceive,  were  cases  where  the  defendant  was  not  the 
party  benefited  by  the  fraud  or  personally  interested  in 
the  purchase  or  trade  induced  by  such  fraud.  In  Adding- 
tan  V.  AUen,  Addington  represented  one  Baker  to  be  good, 
and  Allen  sold  Baker  goods  upon  the  faith  of  such  repre- 
sentations. In  Zabriskie  v.  Smith,  Smith  represented  a 
merchant  by  the  name  of  Walter  H.  Smith  to  the  plaintiff 
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to  be  good,  and  induced  him  to  sell  goods  to  said  Walter 
H.  on  credit  It  was  properly  a  question  in  that  case 
whether  the  representations  were  made  with  intent  to 
deceive  and  defraud.  And  such  must  be  the  case  when- 
ever the  representations  are  made  to  aid  a  third  person^  or 
to  give  him  credit.  The  intent  on  the  part  of  the  person 
making  the  representations,  in  such  cases,  to  give  a  false 
credit  to  such  third  person  to  enable  him  to  deceive  and 
defraud  some  other  person  is  of  the  very  essence  and  basis 
of  the  cause  of  action.  The  whole  right  of  action  in  such 
cases  depends  upon  such  fact  to  be  established ;  that  the 
party  making  the  representations  made  them  knowing 
them  to  be  false,  and  with  intent  to  deceive  and  induce 
the  person  to  whom  they  were  addressed  to  part  with  his 
property  to  such  third  person  on  the  faith  of  such  repre- 
sentations. There  is  no  fraud  in  such  case,  and  no  lia- 
bility, unless  there  was  this  intent  to  deceive  and  defraud. 
But  in  this  case  the  complaint  states  a  palpable  personal 
firaud  committed  by  the  defendant  on  the  plaintiff  for  his 
own  benefit,  by  which  he  obtained  from  the  plaintiff  at 
the  time  913,000  and  upwards  for  stock  in  said  mining 
company,  which  he  then  represented  to  be  very  valuable 
and  worth  par,  and  which  the  complaint  alleges  he  knew 
at  the  time  was  utterly  worthless.  A  bolder  or  grosser 
fraud  could  hardly  be  alleged,  and  it  would  be  trifling 
with  the  course  of  justice  to  hold  that  a  complete  cause 
of  action  was  not  made  out  by  proof  of  these  facts:  In 
the  language  of  Judge  Denio,  in  Zabriskie  v.  Smith,  cer- 
tainly the  requisite  allegation  of  an  intent  to  deceive  and 
defraud  can  be  fairly  gathered  irom  all  the  averments  in 
this  count  An  allegation  of  such  intent  is  involved  in 
the  very  statement  of  the  facts  of  the  trade.  It  is  patent 
on  the  face  of  the  transaction.  It  is  no  more  necessary, 
in  my  opinion,  to  allege  expressly  that  these  statements 
and  representations  were  made  with  intent  to  deceive  and 
defraud  the  plaintiff,,  in  such  case  than  it  would  be  in  an 
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action  for  assault  are  battery,  if  the  defendant  had  knocked 
the  plaintiff  down  at  the  time  and  destroyed  one  of  his 
eyes  or  broke  his  nose,  to  aver  that  he  struck  such  blow  or 
blows  with  intent  to  injure  the  plaintiff.  The  facts  stated 
in  both  cases  involve  an  allegation  of  the  requisite  intent, 
to  sustain  the  action.  On  the  question  of  damages  the 
plaintiff  clearly,  under  this  count,  would  be  entitled  to 
recover  some  damages.  The  representation  was  that  the 
stock  was  very  valuable  and  worth  par.  It  is  averred  in 
this  count  that  the  said  company,  as  also  its  property  and 
stock,  are  of  no  value  and  in  fact  never  was.  This  was 
clearly  intended  to  be  an  averment  that  the  stock  never 
had  any  value,  and  was  of  no  value  at  the  time  of  the 
purchase  of  it  by  the  plaintiff,  and  the  plaintiff  would  be 
entitled  to  make  such  proof,  under  this  averment  The 
words,  never  wasy  were  clearly  used  to  assert  that  the  stock 
never  was  of  any  value,  in  the  connection  in  which  these 
words  are  used,  and  should  be  so  interpreted;  and  the 
pleader  further,  in  another  part  of  the  count,  alleges  that 
the  said  stock  is  of  no  use  or  value  to  the  plaintiff,  and 
that  he  has  sustained  great  loss  thereby,  to  wit,  the  full 
amount  of  $14,838.50  so  paid  for  said  stock,  with  interest 
In  the  averment  following,  that  by  means  of  the  premises 
the  said  defendant  had  fraudulently  deceived  him,  the 
plaintiff,  and  induced  him  to  purchase  said  stock,  the 
pleader  intended  to  state  and  draw  the  general  conclusions 
and  averments  of  fraud  and  damages  from  the  whole  facts 
previously  stated.  In  connection  with  the  other  allega- 
tions and  averments  it  amounts,  I  think,  to  a  sufficient 
averment  of  damage  sustained  by  the  plaintiff  from  the 
defendant's  fraud,  construed  with  that  liberality  which 
section  166  of  the  Code  requires  with  a  view  to  substan- 
tial justice. 

The  whole  complaint  is  loosely  drawn,  and  its  statements 
are  more  or  less  wanting  in  logical  and  technical  precision 
and  explicitness,  but  in  view  of  the  liberal  rules  which  we 
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are  required  to  apply  in  the  constmction  of  pleadings,  I 
think  the  second  count  is  sufficient,  and  the  demurrer  to 
that  count  should  be  overruled  and  the  order  appealed  from 
BO  &,T  reversed ;  but  in  respect  to  the  first  count  the  order 
should  be  affirmed,  and  the  demurrer  allowed  to  such 
count,  with  leave  to  the  plaintiff  to  amend  on  payment 
of  the  costs  of  the  demurrer,  and  to  the  defendant  to 
answer  over  on  payment  of  like  costs.  If  the  plaintiff 
elects  to  amend,  and  the  defendant  to  answer  over,  neither 
party  should  have  costs  upon  the  demurrer,  on  appeal. 

[MovBOB  Gbvbbal  Tbbx,  December  2, 1^7.    /.  G,  Smithy  WeOm  and  J?.  D. 
Smik,  Jiulicee.] 


JoHK  B.  Yannorsdall  et  al.  vi.  Isaac  Van  Deventsr  et  oL 

A  testator,  after  directing  the  payment  of  his  debts,  by  the  second  and  third 
daoaes  of  his  will,  geue  to  his  wife  all  his  personal  property,  and  all  his 
real  estate  during  her  lifetime.  By  the  fourth,  fifth  and  sixth  daoaes  he 
gave  and  bequeathed  to  the  "  legal  heirs  "  of  his  brother  A.,  deceased^  and 
to  the  "  legal  heirs  *'  of  his  sister  M.,  deceased,  and  to  the  ^'  heirs  "  of  his 
brothef-in-law,  W.  V.,  all  his  real  estate  at  the  death  of  his  (the  testator's) 
W1&  "  to  be  divided  equally  between  each  of  the  heirs  above  named,"  after 
the  decease  of  his  said  wife.  The  testator  died  without  issue,  and  his  wife 
afterwards  died.  W.  V.  was  still  living.  The  testator's  wife  was  a  sister  of 
W.  v.,  the  father  of  the  defendants,  and  the  latter,  upon  the  death  of  their 
CUher,  would  be  his  heirs  at  law.  In  an  action  for  the  construction  of  such 
will;  JUtf  that  the  real  estate  mentioned  In  the  wHl  belonged  to,  and  was 
owned  in  common  by  the  parties  to  the  suit,  and  that  each  of  the  twelve 
plaintiffl  and  the  two  defendants  was  entitled  to  one  fourteenth  thereof. 

XUd,  abo,  that  the  intent  of  the  testator  was  to  give  to  his  wife  his  real  estate 
during  her  life,  and  after  her  decease  to  give  the  same  in  equal  portions  to 
the  three  classes  of  persons  who  should  be  heirs  of  his  brother  A.,  of  his 
nster,  M.,  and  of  his  brother-in-Uw  W.  V.;  the  words  "heirs,"  so  fiur  as 
related  to  the  heirs  of  W.  V.,  being  used  as  synonymous  with  ehildrm;  and 
in  respect  to  the  heirs  of  A.  and  M.  there  was  no  contingency  in  respect  to 
the  persons  to  take,  and  the  estate  would  vest  immediately  upon  the  death 
of  the  testator. 
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When  a  will  recognizes  the  ancestor  as  liTinfir,  and  makes  a  devise  to  his  heirs^ 
00  namme,  this  shows  that  the  term  is  not  used  in  its  strict  sense,  but  9M 
meaning  the  heirs  apparent  of  the  ancestor  named. 

CASE  submitted  pursuant  to  section  372  of  the  Code  of 
Procedure,  for  the  purpose  of  obtaining  a  judicial 
construction  of  the  last  will  and  testament  of  Jacob  Van- 
norsdall,  and  to  arrive  at  the  true  intent  and  meaning  of 
the  testator,  as  to  the  disposition  of  his  real  estate. 

The  following  facts  were  agreed  upon  by  the  parties : 

On  or  about  the  tenth  day  of  April,  1861,  Jacob  Van- 
norsdall,  who  was  then  a  resident  of  the  town  of  Mount 
Morris,  Livingston  county,  died  seised  and  possessed  of 
certain  real  estate  situated  therein,  and  some  personal 
property. 

At  the  time  of  his  death  the  said  Jacob  Yannorsdall 
left  a  last  will  and  testament,  by  which  he  devised  and 
directed  as  follows : 

"  First  I  direct  that  all  my  just  debts,  including  the  ex- 
pense of  my  interment  and  suitable  tomb  stones,  be  paid 
by  my  executors  hereinafter  named. 

Second,  I  give  and  bequeath  to  my.beloved  wife,  Eliza- 
beth Vannorsdall,  all  my  personal  property,  including  all 
demands  due  to  me  from  any  person  or  persons  after  pay- 
ing all  debts  which  I  am  now  owing,  due  or  to  become 
due,  or  any  debts  I  may  so  owe  at  my  decease. 

Third.  I  give  to  my  beloved  wife,  Elizabeth,  all  my  real 
estate,  viz.  my  farm,  on  which  I  reside,  and  my  house  and 
lot  in  the  village  of  Tuscarora,  during  her  lifetime. 

Fourth.  I  give  and  bequeath  to  the  legal  heirs  of  my 
brother^  Abram  Yannorsdall,  deceased. 

Fifth.  And  the  legal  heirs  of  my  sister,  Maria  Snyder, 
deceased, 

Sia^h.  I  give  and  bequeath  to  the  heirs  of  my  brother- 
in-law,  William  Van  Deventer,  all  my  real  estate  at  the 
death  of  my  wife,  Elizabeth,  to  be  divided  equally  between 
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each  of  the  heirs  above  named  after  the  decease  of  my 
wife,  Elizabeth  Vannorsdall." 

By  the  seventh  clause,  he  appointed  his  wife,  Elizabeth 
Vannorsdall  and  Asahel  Northway,  executors  of  his  will, 
revoking  all  former  wills. 

After  the  death  of  the  said  Jacob  Vannorsdall,  the  said 
will  was  duly  admitted  to  probate  by  and  before  the  sur- 
rogate of  Livinston  county,  and  letters  testamentary  were 
duly  issued  to  the  said  Elizabeth  Vannorsdall,  as  executrix, 
and  Asahel  Northway,  executor,  who  immediately  entered 
upon  the  discharge  of  their  duties^  and  have  fully  completed 
and  performed  the  same.  After  the  death  of  the  said  Jacob 
Vannorsdall,  the  said  Elizabeth  Vannorsdall  received,  as 
legatee  under  said  will,  all  the  personal  estate  of  the  said  tes. 
tat6r,  after  the  payment  of  his  debts  and  funeral  expenses ; 
and  she  went  into  the  possession  of  the  said  real  estate  and 
continued  in  possession  of  the  same  until  her  death.  That 
on  or  about  the  12th  day  of  February,  1867,  the  said  Eliz- 
abeth Vannorsdall  departed  this  life.  That  said  Jacob 
Vannorsdall  died  without  issue.  That  the  said  Elizabeth 
Vannorsdall  was  a  sister  of  Wm.  Van  Deventer,  the  father 
of  the  defendants.  That  the  said  Jacob  Vannorsdall  and 
William  Van  Deventer  and  these  defendants  had  resided 
in  Mount  Morris,  aforesaid,  for  a  period  of  thirty  years, 
and  upwards,  next  prior  to  the  death  of  said  Jacob.  That 
the  said  Abram  Vannorsdall  was  a  brother  of  the  said 
Jacob,  and  that  said  Abram  and  his  family  had  resided  in 
the  state  of  Ohio  for  a  period  of  twelve  years  next  prior  to 
the  death  of  said  testator,  and  that  the  said  Abram  Van- 
norsdall was  at  the  time  of  the  making  of  said  will  deceased, 
and  that  since  his  death  none  of  his  heirs  at  law  have  re- 
sided in  the  state  of  New  York.  That  the  said  Maria 
Snyder  was  a  sister  of  the  testator,  and  that  she  and  her 
femily  had  resided  in  the  county  of  Ontario  for  twenty 
years  and  upwards  next  prior  to  her  death,  and  her  heirs 
have  resided  there  since.    That  neither  the  said  William 
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Van  Deventer  or  his  wife  were  any  blood  relation  of  the 
said  testator.  That  the  following  named  persons  are  the 
children  and  only  heirs  of  Abram  Vannorsdall,  deceased, 
viz :  John  R.  Vannorsdall,  Ellen  V.  Long,  Cornelius  Van- 
norsdall, Isaac  Vannorsdall,  James  Vannorsdall,  Garret 
Vannorsdall,  Elizabeth  Whitmore,  Gilbert  Vannorsdall, 
and  Agnes  Vannorsdall.  And  that  Isaac  Van  Dev^enter 
and  Elizabeth  Post  are  the  children  of  William  Van  De- 
venter,  and  at  his  death  will  be  his  heirs  at  law.  That 
the  following  named  persons  are  the  children  and  the  only 
legal  heirs  of  the  said  Maria  Snyder,  deceased,  viz :  David 
Snyder,  John  B.  Snyder  and  David  Warren.  That  the 
plaintiffs  herein  are  the  only  legal  heirs  of  the  said  Jacob 
Vannorsdall,  deceased.  That  the  value  of  the  said  real 
estate  herein  described  is  about  seven  thousand  dollars. 

The  plaintiffs  claimed  that  in  and  by  the  said  last  will 
and  testament  the  said  real  estate  belongs  to  and  is  owned 
in  common  by  the  parties  hereto,  and  that  each  of  said 
parties  is  the  owner  of  and  entitled  to  one  fourteenth  of 
said  real  estate  so  mentioned  and  described  in  said  will. 

The  defendants  claimed  that  in  and  by  said  last  will  and 
testament  they  are  entitled  to  and  are  the  sole  owners  of 
the  said  real  estate,  and  that  the  plaintiffs  have  no  right, 
title  or  interest  therein. 

McNeil  SeyTnowTy  for  the  plaintiffs.  I.  We  claim  that 
the  testator,  under  the  circumstances  in  which  he  was 
placed,  performing  almost  his  last  act  on  earth,  intended 
something  by  the  fourth  and  fifth  clauses  of  his  will.  And 
we  say  negatively,  1st.  That  he  did  not  intend  to  make  a 
senseless  or  meaningless  parade  of  the  names  of  his  heirs 
at  law.  2d.  That  he  did  not  intend  to  merely  trifle  with 
their  feelings. 

n.  The  fourth,  fifth  and  sixth  clauses  of  the  will  are  but 
one.  By  which  the  testator  divides  his  estate  per  capita 
between  the  children  of  a  deceased  brother  and  sister,  and 
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the  children  of  his  brother-in-law,  William  Van  Deventer. 
1.  Any  other  construction  of  the  will  would  leave  without 
meaning  the  clauses  numbered  fourth  and  fifth.  2.  The 
direction  in  the  sixth  clause,  "  to  be  divided  equally  among 
each  of  the  heirs  above  named^'  shows  clearly  that  the  tes- 
tator had  reference  to  the  three  sets  of  heirs  named  in  the 
fourth,  fifth  and  sixth  clauses  of  the  will,  for  to  apply  this 
direction  of  the  testator  to  the  words  "  the  heirs,"  men- 
tioned in  the  sixth  clause,  would  not  be  only  illogical  but 
unnatural ;  if  the  estate  were  intended  for  the  heirs  of  one 
person  such  direction  was  wholly  unnecessary,  for  they 
would  take  per  capita  under  the  designation  of  "  heirs  of 
my  brother-in-law,'*  without  further  statements  or  direc- 
tions as  to  division.  If  the  testator  intended,  which  we 
claim  to  be  obvious,  that  his  estate  should  be  divided 
amongst  the  three  sets  of  heirs,  unless  each  set  was  com- 
posed of  the  same  number,  which  practically  would  never 
happen,  then  to  insure  a  per  capita  division,  the  words 
quoted  in  the  sixth  subdivision  would  be  absolutely  neces- 
sary. The  word  "each"  in  such  quotation  obviously 
refers  to  the  three  sets  of  heirs  before  named. 

in.  The  external  evidences  of  the  intent  of  the  testator 
are  equally  clear.  1.  The  plaintifiTs  in  this  action  are  the 
only  heirs  at  law  of  the  testator.  2.  The  defendants  are 
the  children  of  his  wife's  brother,  living  with  their  father, 
having  no  other  relation  whatever  to  the  testator.  The 
heirs  of  Abram  Vannorsdall  numbered  nine.  Those  of 
Maria  Snyder  numbered  three.  And  the  children  of  said 
"William  Van  Deventer  numbered  two,  showing  the  neces- 
sity for  a  per  capita  division  of  the  property,  for  the  direc- 
tion given  by  the  testator,  is,  "to  be  divided  equally  among 
each  of  the  heirs  above  named."  4.  To  apply  this  quota- 
tion to  the  children  of  William  Van  Deventer  alone,  ap- 
pears the  more  absurd  upon  the  development  of  the  &cts 
that  he  had  but  two  children,  while  the  unequal  number 
of  the  three  sets  of  heirs  would  seem  to  make  it  certain 
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beyond  controversy,  that  in  the  testator's  own  mind  he 
embraced  them  all  in.  the  words,  "  equally  between  each 
of  the  heirs  above  named,"  and  the  last  four  words  of  this 
quotation  would  seem  to  demonstrate  in  addition  to  the 
considerations  above  suggested  that  the  testator  had  refer- 
ence to  the  three  sets  of  heirs,  all  named  in  the  preceding 
half  dozen  lines  of  the  will.  5.  The  fact  that  his  only 
heirs  at  law  lived  in  the  county  of  Ontario,  in  this  state, 
and  in  the  state'  of  Ohio,  offers  no  possible  reason  for 
changing  the  obvious  intention  of  the  will,  for  distant 
relatives  are  not  unfrequently  remembered  with  kindness, 
while  those  nearer  by,  are  sometimes  the  occasion  of  dis- 
sension. But  whatever  the  ingenuity  of  counsel  may  sug- 
gest on  this  point,  in  the  absence  of  any  reason  but  this 
simple  fact,  it  is  certainly  enough  that  the  testator  does 
give  to  these  "  strangers  to  his  blood  "  the  same  proportion 
of  his  estate  that  he  does  to  those  who  are  his  heirs  at  law. 
The  ties  of  consanguinity  are  not  so  easily  severed,  by 
state  or  county  lines,  particularly  in  a  case  where  the  only 
sister  of  the  testator  resided  in  an  adjoining  coupty  and 
his  only  brother  had  removed  from  his  neighborhood  only 
twelve  years  before  the  death  of  the  testator.  These  heirs 
at  law  might  complain  of  the  proximity  of  these  strangers 
to  the  testator ;  that  perhaps  undue  influence  may  have 
been  used  to  induce  the  testator  to  make  any  devise  to 
these  defendants,  and  this,  it  seems,  can  be  the  only  argu- 
ment to  be  deduced  from  the  relative  location  of  these 
parties  at  the  time  of  the  making  of  this  will.  6.  The 
state  of  facts  agreed  upon  between  the  parties,  and  as  pre- 
sented by  the  case  herein,  precludes  all  idea  of  any  reason 
in  the  mind  of  the  testator  for  disinheriting  his  heirs  at 
law;  no  prejudice,  disagreement  or  other  cause  is  pre- 
tended. 

IV.  It  is  a  well  established  rule  of  law  that  such  con- 
struction should  be  put  upon  a  will  as  will  give  effect  to 
all  its  provisions..   And,  other  things  being  equal,  that 
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eonsta-action  shoald  be  Bastained  which  favora  those  who 
would  be  the  nataral  recipients  of  his  bounty ;  therefore, 
if  in  this  case  the  court  should  find  the  arguments  in  favor 
of  the  construction  put  upon  the  will  by  the  plaintiffs,  and 
those  of  the  defendants  equally  balanced,  it  would  be  the 
duty  of  the  court  to  decide  in  favor  of  the  plaintiffs.  {Bed- 
field  an  WaU,  445,  §  2.    Are%<m  v.  Areeon,  3  Dmio,  460, 461.) 

Y.  It  has  been  often  held  that  where  the  intention  of 
the  testator  is  apparent  upon  the  whole  will  taken  together, 
the  court  must  give  such  a  construction  as  will  support  the 
intent,  even  against  strict  grammatical  construction  of  the 
words.  And,  to  effect  this,  words  and  limitations  may  be 
transposed,  supplied  or  rejected.  {Pond  v.  Bergh,  10  Paigej 
140.)  As  to  giving  effect  to  eveiy  part  of  the  will,  see 
CkriMtie  V.  Phyfey  (19  K  F.  Bep.  348.)  Also  cases  cited  in 
5th  AlhotCe  Bigeety  p.  382,  »ubd.  240,  241.  Bedfield  on 
F3Z9,|7.  452,§15. 

YL  The  court  should  surround  itself  with  all  the  mate- 
rial facts  and  circumstances  which  surrounded  the  testator 
at  the  time  of  the  making  of  this  will,  and  occupy  as  nearly 
as  possible  his  position.  {Blo99om  v.  Griffin^  13  N,  T.  Bep. 
575,  576.) 

VTL  The  devise  to  the  heirs  of  William  Van  Deventer 
is  void.  William  Yah  Deventer,  at  the  time  of  the  making 
of  the  will,  was  and  is  still  living.  A  general  devise  to 
the  heirs  of  a  living  person  but  not  referred  to  in  the  will 
as  such,  is  void.     {Heard  v.  Hortony  1  Benioy  165.) 

The  principle  involved  in  the  maxim  ^^  nemo  eit  hoeres 
viventU  "  should  be  applied  with  strictness  to  this  case. 

T.  B.  Strong^  for  the  defendants.  L  The  question  pre- 
sented is,  whether  the  plaintiffs,  part  of  whom  are  the  legal 
heirs  of  Abram  Yannorsdall,  deceased,  and  the  others  the 
legal  heirs  of  Maria  Snyder,  deceased,  under  the  will  of 
Jacob  Yannorsdall^  take  an  interest  asdevisees  in  the  real 
estate  devised. 
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n.  The  deciBion  of  this  question  must  turn  wholly  upon 
the  construction  which  shall  be  given  by  the  court  to  the 
language  of  the  will,  as  to  the  intention  of  the  testator  to 
devise  them  an  interest.  Mere  conjecture  as  to  his  inten- 
tion ;  any  views  as  to  what  would  have  been  proper,  can- 
not be  regarded ;  the  language  of  the  will  must  clearly 
express,  or  import,  an  intention  to  give  them  an  interest, 
or  they  take  none  under  the  will.  (Htfott  v.  Pngtley,  23 
Barb.  285.  Btmner  v.  Stormy  1  Sand^.  C%.^357,  cmd  ea»e% 
cited.    Mown  v.  Mann,  14  John.  1.) 

nL  The  language  of  Hie  will  does  not  express,  or  im- 
port, an  intention  of  the  testator  to  devise  to  the  plaintiffs 
an  interest  in  the  real  estate,  and  a  construction  of  the  will, 
finding  such  an  intention,  would  be  wholly  unwarranted. 
By  the  third  clause  of  the  will,  the  testator  gives  to  his 
wife  Elizabeth,  "  all  my  real  estate,  viz.  my  farm  on  which 
I  reside,  and  my  house  and  lot  in  the  vallage  of  Tuscarora, 
during  her  lifetime.''  By  the  fourth  and  fifth  clauses,  the  tes- 
tator expresses :  ^'  Fourth,  I  give  and  bequeath  to  the  legal 
heirs  of  my  brother,  Abram  Yannorsdall,  deceased ;  Fifth, 
and  the  legal  heirs  of  my  sister  Maria  Snyder,  deceased." 
This  is  the  whole  of  the  fourth  and  fifth  clauses.  No  euh- 
ject  of  gift  is  mentioned,  or  referred  to,  in  them.  *  Those 
clauses  must,  therefore,  necessarily  fail  of  operation,  as 
incomplete  in  not  designating,  or  indicating  any  subject, 
leaving  the  intention,  or  mind,  of  the  testator,  in  that  re- 
spect, wholly  unexpressed  and  undiscoverable,  unless  the 
defect  is  supplied  in  some  other  part  of  the  will.  There 
is  nothing  in  the  previous  parts  of  the  will,  which  affords 
any  light  as  to  what  the  testator  intended  to  give  to  the 
heirs  of  his  brother  Abram,  or  the  heirs  of  his  sister  Maria, 
and*  if  the  will  contains  any  evidence  on  that  subject,  it  is 
to  be  found  in  the  sixth  clause,  which  is  in  these  words : 
'^  Sixth,  I  give  and  bequeath  to  the  heirs  of  my  brother-in- 
law,  William  Van  Deventer,  aU  my  real  estate  at  the  death 
of  my  iptfe,  Elizabeth,  to  be  divided  equally  between  each 
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of  the  heirs  above  named,  after  the  decease  of  my  wife 
Elizabeth  Yannorsdall."  It  will  be  observed  that  this 
clanse  is  complete  of  itself,  and  independent  of  all  others, 
and  that  it  is  perfectly  clear  and  unambiguous.  It  gives 
to  the  heirs  of  the  testator's  brother-in-law,  William  Van 
Deventer,  "  all  my  real  estate  at  the  death  of  my  wife^  EUzor 
heih''  He  had  by  the  previous  third  clause  given  aU  his 
real  estate  to  hi%  wife  for  Itfe^  and  then  he  adds,  ^^  to  be 
divided  equally  between  each  of  the  heirs  above  named, 
after  the  decease  of  my  wife,  Elizabeth  Yannorsdall." 
Who  are  intended  by  the  ^^  heirs  above  named,"  in  the 
sixth  clause  ?  A^e  the  heirs  mentioned  in  the  fourth  and 
iifth  clauses,  as  well  as  in  the  sixth  clause,  included  in  that 
phrase  ?  The  answer  is  obvious ;  the  sixth  clause  is  inde- 
pendent of  the  fourth  and  fifth  clauses ;  it  disppses  of  all 
the  real  estate  left  undisposed  of  by  the  third  clause,  leav- 
ing none  for  the  fourth  and  fifth  to  operate  upon,  thereby 
proving  that  the  fourth  and  fifth  Were  not  intended  to 
embrace  it;  and  then  provides  for  a  division,  after  the 
death  of  the  wife,  equally  between  each  of  the  heirs  above 
named,  referring,  manifestly,  to  those  heirs  to  whom  by 
the  previous  part  of  the  clause  it  was  given,  for  it  could 
be  divided  between  no  other  than  the  owners.  This  shows 
there  is  no  ground  for  even  a  reasonable  conjecture,  that 
the  testator  in  the  sixth  clause  referred  to  any  other  heirs 
than  the  heirs  of  William  Van  Deventer.  (See  Hyatt  v. 
Pugiley^  23  Barb.  285.)  A  construction  which  would  make 
the  words  **  heirs  above  named,"  include  all  the  heirs  in 
the  fourth,  fifth  and  sixth  clauses,  would  defeat  the  devise 
in  the  sixth  clause  as  a  devise  of  aU  the  real  estate  to  the 
heirs  of  William  Van  Deventer,  at  the  death  of  his  wife 
Elizabeth,  or  make  the  clause  repugnant  to  itself.  While 
in  the  former  part  of  the  clause  the  devise  is  in  terms  to 
the  heirs  of  William  Van  Deventer  of  "  dllmy  real  estate," 
kc  that  construotioQ  would  make  the  division  among,  not 
VouLL  10 
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only  those  heirs^  bat  also  the  heirs  Darned  in  the  tyro  pre- 
ceding clauses. 

IV.  William  Van  Deventer  being  alive,  the  word  "heirs" 
in  the  sixth  clause  of  the  will,  imports  his  children.     {Heard . 
y.  ffartofij  1  Denioj  168.)     Campbell  v.  Rawdon^  18  N.  T. 
JSep.  416.) 

V.  The  defendants  are  entitled  to  judgment  that  they 
are  the  sole  owners  of  the  said  real  estate;  and  that  the 
plaintiffs  have  no  right,  title  or  interest  therein, 

Btf  the  Courty  E.  Darwin  Smith,  J.  The  construction 
of  the  will  of  Jacob  Vannorsdall,  deceased,  which  the 
plaintiffs  in  this  submission  claim,  I  think,  is  the  true  one. 
The  case  states  that  the  plaintiffs  claim  that  in  and  by  the 
said  last  will  and  testament,  the  real  estate  mentioned  in 
said  will  belongs  to,  and  is  owned  in  common  by,  the  said 
parties  thereto,  and  that  each  of  said  parties  is  the  owner 
of,  and  entitled  to,  one  fourteenth  of  said  real  estate  so  men- 
tioned and  described  in  said  will.  The  claim  of  the  de- 
fendants that  in  and  by  said  last  will  and  testament  they 
are  entitled  to,  and  are  the  sole  owners  of,  said  real  estate, 
and  that  the  plaintiffs  have  no  right,  title  or  interest  there- 
in, is,  I  think,  unsound  and  untenable.  The  intent  of 
the  testator  was,  I  think,  very  clearly,  to  give  to  his  wife 
his  real  estate  during  her  life,  and  after  her  decease  to 
give  the  same  in  equal  portions  to  the  three  classes  of 
persons  who  should  be  heirs  of  his  brother  Abram,  of  his 
sister  Maria  Snyder,  and  of  his  brother-in-law  William 
Van  Deventer.  The  word  A«tr«,  as  used  in  this  will,  so  far 
as  relates  to  the  heirs  of  his  brother-in-law.  Van  Deventer, 
was  doubtless  used  as  synonymous  with  the  word  childreny 
for  the  will  assumes  that  he  was  then  living,  while  in 
respect  to  his  brother  Abram  and  his  sister,  Maria  Snyder, 
it  speaks  of  them  as  deceased.  In  respect  to  the  heirs  of 
his  brother  and  sister  there  was  no  contingency  in  respect 
to  the  persons  to  take,  and  the  estate  would  vest  immedi- 
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ately  upon  the  decease  of  the  testator.  Assuming  that 
the  testator  meant  to  give  the  third  interest  in  the  estate 
to  the  children  of  his  brother-in-law,  Van  Deventer,  there 
could  be  no  contingency  at  the  time  of  the  death,  and  the 
estate  would  vest  in  the  children  of  the  defendant  Van 
Deventer,  then  living,  immediately.  When  a  will  recog- 
nizes the  ancestor  as  living  and  makes  a  devise  to  his 
heirs,  eo  nomine^  this  shows  that  the  term  is  not  used  in 
its  strict  sense,  but  as  meaning  the  heirs  apparent  of  the 
ancestor  named.  (Heard  v.  EoHony  1  Denio,  168.  Oamjh 
leU  V.  Batcdan,  18  N.  T,Itep.  418.)  To  give  this  will  the 
construction  claimed  by  the  defendants  and  give  them  the 
whole  estate,  would  clearly  defeat  the  intent  of  the  tes- 
tator. In  drawing  this  will,  the  draftsman  obviously 
meant  to  classify  the  devises  under  the  will  according  to 
their  families.  The  numbering  employed  in  the  will  de- 
notes this.  Firtty  the  will  provides  for  the  payment  of 
the  debts  of  the  testator.  Secandy  it  gives  the  personal 
estate  to  the  wife.  Thirds  it  gives  her  the  real  estate  for 
life.  Faurthy  it  gives  and  bequeaths  to  the  legal  heirs  of 
his  brother  Abram.  Fifthy  to  the  legal  heirs  of  his  sister 
Maria.  Sixthy  to  the  heirs  of  his  brother-in-law,  William 
Van  Deventer,  all  his  real  estate  at  the  death  of  his  wife 
Elizabeth,  to  be  divided  equally  between  each  of  the  heirs 
above  named,  after  the  decease  of  his  said  wife.  The 
^' heirs"  above  named  means  the  heirs  named  in  the 
divisions  numbered  4th,  5th  and  6th.  The  property  given 
is  suspended  in  the  two  former  classes,  so  that  it  may  be 
mentioned  and  described  with  its  incidents  only  once. 
I^othing,  otherwise,  is  given  to  the  heirs  named  in  num- 
bers 4  and  5,  and  those  provisions  would  be  entirely  inop- 
erative and  surplusage.  These  two  classes  .were  named 
in  the  will  for  some  purpose,  and  we  must  so  construe  the 
will  as  to  give  operation  and  effect  to  every  part  of  it  if 
possible.  The  repetition  of  the  words,  "  I  give  and  be- 
queath" in  the  6th  subdivision  is  simply  surplusage  or 
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repetition,  without  meaning  or  necessity,  inserted  by  the 
draftsman  without  considering  that  words  sufficient  to 
devise  the  estate  were  contained  in  the  4th  division  evi- 
dently to  apply  to  what  should  come  after  it.  This  was  • 
obviously  overlooked  by  the  draftsman,  as  he  turned  over 
the  sheet  in  writing  the  will  which  was  exhibited  to  us  on 
the  argument.  There  can  be,  we  think,  no  doubt  what 
the  real  intent  of  the  testator  was,  in  making  this  will, 
and  that  must  control,  however  inartificially  the  will  may 
be  drawn  or  worded. 

Judgment  should  be  given  in  conformity  with  these 
views,  declaring  that  each  of  the  parties  has  an  equal 
interest  of  one  fourteenth  of  the  estate. 

Judgment  accordingly. 

[MoRBOB  Gbbbbal  Tbbx,  December  2, 1867.  /.  C.  Smithy  WMet  and  JS,  J). 
Smiik,  Josticefl. 


TiTSWORTH  V8.   WlNNBGAE. 


Warehousemen  are  bound,  like  all  bailees  who  receive  a  benefit  from  the  bail- 
ment of  goods,  to  exercise  ordinary  care  and  diligence,  and  are  responsible 
only  for  ordinary  neglect. 

The  basis  of  the  claim  agdnst  a  warehouseman  for  neglect  in  the  care  of 
goods,  is  that  he  is  in  possession  of  the  goods  as  a  depositary  for  hire.  It 
is  in  respect  to  this  right  to  receive  compensation  for  storage,  that  he  is 
liable  for  injury  to  the  goods,  or  their  loss  in  consequence  of,  or  arising  from, 
his  neglect. 

A  carrier  of  goods  by  canal,  when  within  about  a  mile  and  a  half  of  the  place 
of  delivery,  with  the  goods,  presented  the  bill  of  lading  to  the  warehouseman 
to  whose  care  the  goods  were  consigned,  and  informed  him  that  his  boat 
could  proceed  ^o  further,  on  account  of  the  ice  in  the  canal,  and  requested 
the  warehouseman  to  pay  his  charges  for  fMght.  The  latter  thereupon 
paid  such  charges,  and  gave  a  receipt  on  the  shipping  bill,  for  the  goods, 
and  the  boat  was  left  in  the  charge  of  a  thurd  person.  Subsequently  the 
owner  paid  the  warehouseman  lus  charges  on  the  property,  and  his  advance* 
to  iba  carrier  fi>r  freight    The  goods,  while  remaining  on  the  boat,  were 
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damaged  by  water.  MM,  Uiat  when  the  warebooBemaa'B  cbargee  and 
advanoeg  for  freight  were  paid  by  the  owner,  the  latter  was  entitled  to  take 
immediate  possession  and  control  of  the  goods,  and  they  were  not,  after  that 
tune,  subject  to  any  Ken  or  claim  of  the  warehouseman  for  storage,  or  other 
^errioes,  nor  was  he  liable  for  any  loes  or  damage  happening  to  such  goods. 
HM,  aim,  that  there  was  no  conslderatioD  for  any  contract  by  the  wareheose- 
man  to  take  care  of  the  goods,  and  none  could  be  implied.  That  there  was 
no  duty,  on  his  part,  to  take  care  of  the  property,  because  there  was  no 
anumpsit  to  pay  for  such  care,  and  no  Hen  in  his  favor  could  exist  upon 
property  remaining  in  the  possession  of  the  carrier. 

ON  the  28th  day  of  If  ovember,  1861,  the  plaintiff  shipped 
at  Syracuse,  If.  Y.  on  board  a  canal  boat,  a  qaantily 
of  salt  in  bags  and  barrels,  consigned  to  J.  B.  &  M.  Tits- 
worth,  Mount  Morris,  to  the  care  of  the  defendant,  who 
was  at  the  time  a  warehouseman  at  Mount  Morris.  The 
captain  of  the  boat  carried  the  salt  as  far  as  a  place  called 
Ayrault's  landing,  where  the  boat  was  frozen  in  the  canal 
by  the  ice,  and  it  became  impossible  to  go  farther  until 
the  opening  of  navigation  in  the  spring.  The  captain  of  the 
boat  called  on  the  defendant  and  stated  to  him  that  he  had 
the  salt  on  board  of  the  boat,  one  and  a  half  miles  from 
Mount  Morris,  and  could  not  get  any  further.  The  de- 
fendant then  paid  the  captain  his  charges,  and  gave  a 
receipt  on  the  shipping  bill,  as  follows:  '^Received  and 
paid.  Charged  Dec.  3,  1861.  300  bgs.  14  9>.  sacks, 
22  bgs.  56  9>.  coarse  sacks,  ^  left  in  boat  300  bis.  left  in 
boat  not  counted."  Which  charges  the  plaintiff  afl;er- 
wards  repaid  to  the  defendant,  with  the  cartage  from  the 
boat  to  the  warehouse.  The  salt  was  never  delivered  at 
the  warehouse  of  the  defendant  in  Mount  Morris,  nor 
nearer  than  one  and  one  half  miles  from  said  warehouse ; 
and  soon  after  the  receipt  was  given,  the  salt  was  damaged 
on  board  of  the  boat,  by  water.  The  plaintiff  brought  an 
action  before  a  justice  of  the  peace,  and  recovered  a  judg- 
ment for  9200  damages,  besides  costs.  The  defendant 
appealed  to  the  county  court  of  Livingston  county.  On 
the  trial  in  that  court,  at  the  close  of  the  plainti^'  testi- 
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mony,  the  defendant  moved  the  court  for  a  nonsuit  on 
the  grounds :  1st.  That  the  defendant  did  not  assume  the 
control  of  the  salt  as  warehouseman.  2d.  That  the  carrier 
had  not  performed  his  contract,  and  was  not  discharged 
from  his  contract  by  the  defendant's  receipt,  but  was  still 
liable;  which  motion  was  denied  by  the  court,  to  which 
ruling  and  decision  of  the  court,  the  defendant  excepted. 

The  court  charged  the  jury : 

1st.  That  taking  charge  of  a  part  of  the  consigned  goods 
and  paying  charges  on  the  whole  made  him,  the  defend- 
ant, responsible  as  warehouseman  for  the  whole  property, 
and  he  was  bound  to  exercise  in  regard  to  it  such  care  as 
a  prudent  man  would  do  in  regard  to  his  own  property. 

2d.  That  a  loss  having  been  shown,  it  was  for  the 
defendant  to  show  that  it  did  not  occur  through  his  negli- 
gence. 

3d.  That  the  consignment  to  him  of  the  goods  was  a 
request  to  take  care  of  them  as  warehouseman,  and  gave 
him  a  right  to  collect  compensation  for  his  services. 

4th.  That  the  taking  charge  of  the  goods  at  the  point 
where  they  were  left,  fixed  his  responsibility,  the  same  as 
if  they  had  been  delivered  at  his  warehouse,  and  that  the 
receipt  given  by  him  for  the  goods,  discharged  the  carrier. 

To  the  above  charge,  and  to  each  and  every  proposition 
so  submitted,  the  defendant  excepted. 

The  defendant  then  requested  the  court  to  charge  the 
jury  that  the  defendant,  not  having  the  property  at  the 
place  of  destination,  and  not  having  received  any  instruc- 
tions in  reference  to  it,  was  not  liable  as  a  warehouseman. 
The  court  refused  so  to  charge,  to  which  the  defendant 
excepted. 

The  defendant  also  asked  the  court  to  charge  the  jury 
that  he,  the  defendant,  not  making  any  charge  for  storage, 
and  not  being  entitled  to  make  any  charge  for  storage,  he 
was  not  liable  for  damages.    The  court  refused  to  so 
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charge,  to  which  decision  and  refusal  the  defendant  ex- 
cepted. 

The  defendant  further  asked  the  court  to  charge  the 
jury  that  if  they  believed  that  when  the  defendant  gave 
the  receipt  he  gave  it  at  the  request  of  Donnelly,  (the 
captain  of  the  boat,)  and  with  the  understanding  that  the 
salt  would  be  safe  on  the  boat  until  they  could  advise 
the  plaintiff  of  its  condition,  the  defendant  was  not  liable 
as  warehouseman.  The  court  refused  so  to  charge;  to 
which  decision  and  refusal  the  defendant  excepted. 

The  defendant  further  asked  the  court  to  charge  the 
jury  that  having  receipted  the  salt  "on  the  boat,"  and  not 
having  undertaken  any  charge  of  it,  or  agreed  to  do  any 
thing  with  it,  the  defendant  was  not  liable.  It  was  the 
same  as  though  the  defendant  had  receipted  the  pro- 
perty from  the  plaintiff  himself,  instead  of  receiving  it 
from  the  carrier,  who  was  the  plaintiff's  agent  The 
court*  refused  to  so  charge  the  said  jury,  but  instructed 
them  that  if  they  found  that  no  damages  occurred  to  the 
salt  after  the  plaintiff  had  seen  the  salt  on  the  boat,  and 
paid  the  charges,  the  jury  might  consider  such  inspection 
and  payment  as  evidence  tending  to  show  the  plaintiff's 
satisfaction  with  the  mode  of  storage,  and  if  they  found 
he  had  ratified,  the  defendant  would  not  be  liable ;  and 
the  defendant  excepted  to  the  said  refusal  to  charge  as 
.  aforesaid. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
9200  damages;  and  from  the  judgment  entered  thereon, 
the  defendant  appealed  to  this  court 

McNeil  Seymour y  for  the  appellant  L  The  plaintiff 
should  have  been  non-suited  upon  the  trial,  for  the 
reasons  stated.  Ifo  cause  of  action  had  been  made  out 
by  the  plaintiff.  The  plaintiff  had  made  no  contract  with 
the  defendant  in  relation  to  the  salt  The  salt  in  question 
liad  been  delivered  to  the  captain  of  the  boat,  by  him  to 
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be  conveyed  to  the  village  of  Mount  Morris  and  left  in 
the  care  of  the  defendant,  at  Mount  Morris.  The  agree- 
ment was  made  by  the  plaintiff  with  the  captain,  without 
any  limit  as  to  the  liability  of  the  captain.  The  defend- 
ant had  no  authority  and  no  power  to  alter,  change  or 
qualify  this  agreement,  or  release  the  carrier  from  its  strict 
performance.  Aside  from  the  act  of  the  plaintiff,  the 
carrier  could  not  be  released  or  excused  from  the  non- 
performance of  his  contract,  except  by  the  interposition 
of  the  "vis  major."  The  freezing  of  the  boat  in  the  canal 
at  a  distance  of  twenty,  or  even  ten  miles  from  Mount 
Morris,  might  be  such  an  interposition,  but  still  the 
liability  of  the  carrier  would  continue,  and  it  would  then 
become  his  duty  to  take  care  of  the  salt  and  complete  his 
contract  as  early  as  possible.  {Bowman  v.  A,  T.  ^  E.  M, 
Teall,  23  Wend,  306.)  But  in  the  case  at  bar  he  was  not 
released  from  complying  with  his  contract,  during  even 
the  suspension  of  navigation.  The  boat  was  detained  by 
the  ice  within  a  mile  and  a  half  of  its  destination.  The 
contract  was  made  on  the  28th  i^irovember;  the  carrier 
assumed  to  deliver  the  salt  notwithstanding  the  risk  of 
the  season ;  the  chances  of  being  frozen  in  by  the  ice,  &c. 
If  under  these  circumstances  he  could  have  substantially 
complied  with  his  contract,  or  in  any  way  have  delivered 
the  salt  in  Mount  Morris,  he  was  bound  so  to  do.  The 
rule  as  adopted  by  the  Court  of  Appeals  is,  "  That  the 
non-performance  of  a  contract  by  a  common  carrier  is  not 
excused  by  the  act  of  Gk)d,  where  it  may  be  substantially 
carried  into  effect,  although  the  act  of  God  makes  a  literal 
and  precise  performance  of  it  impossible."  {Williams  v. 
Vanierhilt,  28  N.  Y.  Eep.  217.)  The  carrier  is  bound  to 
deliver  goods  entrusted  to  him  to  the  place  where  they 
are  addressed,  and  if  he  delivers  them  elsewhere  an  action 
lies  against  him.  {Stephenson  v.  Hart^  4  Bing.  4tI6.)  The 
carrier  is  liable  until  the  goods  are  delivered  and  received 
J^y  the  consignee.    {Qoold  v.  Chaptn,  20  N.  Y.  Rep. 
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McDonald  v.  l!ke  Western  Railroad  Corporation,  34  N.  T. 
Hep.  497.) 

IL  The  carrier  not  having  been  discharged,  oould  any 
act  of  the  defendant  release  him  from  fiill  performance  ? 
The  defendant  is  sought  to  be  charged  in  this  action  as  a 
warehouseman ;  he  could  have,  therefore,  such  authority 
and  power,  only,  over  the  property  as  a  warehouseman 
oould  have ;  this  authority  and  power  does  not  include 
the  right  to  release  the  carrier  from  the  performance  of  his 
contract  The  liability  o£  the  warehouseman  could  not 
commence  until  the  liability  of  the  common  carrier  had 
ceased.  Both  cannot,  at  the  same  time,  be  responsible. 
The  liability  of  the  one  implies  the  freedom  from  liability 
of  the  other.  Suppose  Donnelly  had  chosen  to  leave  the 
salt  in  care  of  another  person  living  near  where  the 
boat  was  left,  and  this  person  had  given  just  such  a  receipt 
as  that  given  by  the  defendant ;  can  it  be  pretended  that 
this  receiptor  would  be  liable  to  the  plaintiff  at  all  ?  Mtich 
more  that  he  would  be  liable  as  a  warehouseman.  He 
takes  charge  of  the  salt  where  it  is,  on  the  booty  and  under- 
takes to  do  nothing  more  than  that  it  shall  receive  no 
injury  further  than  may  come  from  the  situation  in  which 
it  is  left  He  would  not  be  liable  to  the  plaintiff  at  all ; 
for  there  would  be  no  privity  of  contract.  He  could  only 
be  made  liable  to  the  carrier  for  what  he  agreed  to  do. 
The  fact  that  the  defendant,  who  keeps  a  warehouse  in 
Mount  Morris,  gave  the  receipt  in  question,  does  not 
change  the  principle.  The  receipt  is  not  a  warehouse- 
man's receipt  "A  warehouseman  is  a  person  who  re- 
ceives goods  and  merchandise  to  be  stored  in  his  ware- 
house for  hire.*'  (1  Bouv.  Inst.  406,  §  1011.)  "His 
liability  commences  as  soon  as  the  goods  arrive,  and  he 
applies  the  crane  to  take  them  into  his  warehouse."     {Id.) 

Had  the  plaintiff*  brought  this  action  against  the  carrier, 
can  it  be  pretended  that  this  receipt  would  have  been  a 
defense  for  him  ?  Certainly  not  {Bowman  v.  TedU,  above  re- 
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f erred  to.)  If  the  warehouseman  can  discharge  the  carrier 
from  the  performance  of  his  contract  by  a  receipt  like  the 
one  in  this  case,  then  one  common  carrier  can  release 
another  from  the  performance  of  his  contract  made  with 
other  persons. 

As  the  act  of  the  defendant  did  not  and  could  not  dis- 
charge the  carrier^  and  as  his  conduct  in  relation  to  the 
property  was  free  from  blame,  and  as  he  made  no  contract^ 
neither  intended  to  make  any,  charging  himself  with  the 
care  of  the  salt,  how  can  the  plaintiff  maintain  this  action  ? 
The  principle  of  adoption  has  no  application  to  this  case, 
for  there  can  be  no  pretense  that  the  defendant  assumed 
to  act  as  a  common  carrier,  nor  does  the  plaintiff  by  this 
action  seek  to  charge  him  as  such.  The  complaint  makes 
him  a  warehm%eman^  and  charges  him  only  with  a  ware- 
houseman's liability. 

in.  By  the  terms  of  this  receipt  given  by  the  defend- 
ant; he  clearly  intended  to  limit,  and  did  limit,  his  liability. 
He  does  not  give  the  usual  warehouseman's  receipt ;  does 
not  describe  the  property  or  count  it ;  but  receives  it  "  on 
board  of  the  boat  not  counted,"  and  so  expresses  himself 
in  the  receipt.  Suppose,  under  such  circumstances  as 
attend  the  case,  the  plaintiff  refusing  to  pay  storage,  the 
defendant  commences  an  action  therefor,  could  not  the 
plaintiff  justly  answer,  that  the  defendant  did  not  store 
the  salt  at  all,  that  it  was  still  on  the  carrier's  vessel,  and 
the  carrier's  contract  was  unperformed?  By  the  receipt 
given,  the  defendant  clearly  intended  to  assume  no  lia- 
bility or  responsibility  in  regard  to  the  salt.  He  is  not 
bound  to  remove  the  salt  from  the  boat,  or  draw  it 
from  the- boat  to  Mount  Morris,  or  do  any  other  act  or 
thing  in  relation  to  it  except  to  leave  it  on  board  of  the 
boat  He  cannot  in  any  manner  be  an  insurer  of  the 
property. 

IV.  Removing  a  portion  of  the  salt  from  the  boat  to 
the  defendant's  warehouse  did  not  make  the  defendant 
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liable  for  what  was  not  removed.    If  the  propositions 
already  made  are  correct,  this  will  follow  as  a  corollary, 

V.  Not  does  the  payment  of  the  freight  by  the  defend- 
ant to  the  carrier  in  any  manner  affect  the  question.  The 
carrier  had  not  performed  his  contract,  as  we  have  shown, 
and  was  not  entitled  to  the  freight  The  payment  was 
voluntary  by  the  defendant  and  he  could  never  have  re- 
covered it  from  the  plaintiff;  if  otherwise,  such  payment 
could  not  alter  facts ;  it  would  be  strange  indeed  if  the 
defendant's  attempt  to  oblige  the  plaintiff  should  be  so 
construed  as  to  make  a  canal  boat  a  warehouse,  and  the 
defendant  liable -^or  its  improper  construction  for  such 
purposes ;  or,  if  a  warehouse,  that  the  defendant's  receipt 
'  made  him  liable  to  remove  the  salt  therefrom  to  some 
other  place  or  to  the  bank  of  the  canaL 

Vanderlip  ^  Smithy  for  the  respondent.  I.  The  payment 
of  the  charges  of  the  carrier  by  the  defendant,  the  taking 
a  part  of  the  goods  consigned,  and  receipting  for  the  whole, 
made  him  liable  as  a  warehouseman.  Leaving  part  on 
the  boat  did  not  relieve  him  from  responsibility,  but 
made  him  responsible  for  the  safety  of  the  boat  as  a  place 
of  storage.  If  the  captain  did  agree  to  take  care  of  the 
salt,  he  then  became  the  agent  of  the  defendant,  his  duty 
and  responsibility  as  a  carrier  having  ceased  when  the 
consignee  receipted  the  bill  of  lading. 

XL  The  defendant  is  estopped  from  denying  his  liabilily 
as  a  warehouseman.  He  paid  the  charges  on  all  the  prop- 
erty, gave  the  plaintiff  notice  that  the  salt  was  there,  and 
that  he  had  paid  the  charges,  and  demanded  their  repay- 
ment When  the  .plaintiff  came  to  his  warehouse  and 
went  to  look  at  the  salt,  he  did  not  inform  the  plaintiff 
that  there  had  been  water  in  the  boat,  although  he  knew 
the  fact,  but  demanded  and  received  his  charges,  including 
pay  for  carting  a  portion  of  the  salt  from  the  boat  to  his 
warehouse.    The  plaintiff  acted  upon  this  state  of  &ctS| 
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by  paying  the  entire  bill.  It  makes  no  difference  that  tbe 
defendant  made  no  charge  for  storage.  He  was  entitled 
to  demand  it  and  could  have  collected  it. 

m.  A  warehouseman  is  bound  to  use  such  care  in  rela- 
tion to  property  entrusted  to  him,  as  a  prudent  man  would 
exercise  in  relation  to  his  own  property.  {PlaU  v.  Hibbardy 
7  Conn.  Bep.  497.  Knapp  v.  OutHm,  9  Wend.  60.  Sehmidt 
V.  Bloodj  Id.  268.  Pctver$  v.  Mitehdl,  3  Hill,  545.  Arent  v. 
Squire^  1  Balj/y  ^7.)  Here  the  property  was  left  upon  aft 
old  boat  that  was  leaky,  and  with  no  one  left  in  chaise  of 
the  salt^  the  water  remaining  in  the  canal  for  a  week  or 
ten  days  after  the  receipt  of  the  property ;  and  the  only 
evidence  upon  the  point  of  want  of  care  is  that  of  the  cap- 
tain as  to  the  condition  of  the  boat,  and  of  the  plaintiff  that 
it  was  not  prudent  to  leave  it  there.  This  testimony  was 
not  disputed. 

The  court  was  right,  therefore,  in  refusing  to  nonsuit  the 
plaintiff,  and  the  exceptions  to  his  charge,  and  to  his  refusal 
to  charge  as  requested  by  the  defendant,  were  not  well  taken.  ■ 

Btf  the  Caurtj  E.  D.1RWIN  Smith,  J.  The  defendant  is 
sued  as  a  warehouseman.  Warehousemen  are  bound, 
like  all  bailees  who  receive  a  benefit  from  the  bail- 
ment  of  goods,  to  exercise  ordinaiy  care  and  diligence, 
and  are  responsible  only  for  ordinary  neglect.  The  salt, 
for  the  lo83  of  which  the  defendant  is  sued,  was  confessedly 
never  received  by  the  defendant  at  his  warehouse,  never 
was  m  his  warehouse,  or  stored  by  him  in  any  buildings 
or  place  provided  by  him  for  the  receipt  and  storage  of 
property.  The  consignment  of  it  by  the  bill  of  lading  was 
a  request  to  him  to  receive  it  in  store  for  the  owner,  at  his 
place  of  business  at  Mount  Morris,  where  it  was  the  duty 
of  the  carrier  to  deliver  it  When  the  captain  of  the 
canal  boat,  in  charge  of  the  salt,  presented  to  the  defendant 
the  bill  of  lading  and  informed  him  that  his  boat  had 
arrived  within  about  a  mile  and  a  half  of  Mount  Morris 
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and  conld  come  no  further,  for  the  ioe  in  the  canal;  and 
requested  the  defendant  to  pay  his  charges  for  the  height, 
the  defendant  was  under  no  obligations  to  receive  the 
property  or  pay  such  charges.  The  receipt  indorsed  on 
the  bill  of  lading,  and  the  other  proofe,  show  that  he  did, 
however,  so  far  receive  the  salt  where  it  was,  as  to  take 
possession  of  the  bags  of  salt  and  remove  them  from  the 
boat  to  his  warehouse  and  pay  the  ca|)tain'8  bill  for  the 
freight  of  the  whole  quantity  of  salt,  leaving  in  the  boat 
the  three  bags  and  three  hundred  barrels  of  salt,  not 
counted,  as  the  receipt  states.  By  reason  of  the  consigUr 
ment  to  him  in  the  bill  of  lading  of  the  salt^  the  receipt 
and  removal  of  a  part  of  it  to  his  warehouse  and  the  pay- 
ment of  the  whole  freight  to  the  captain,  upon  his  avowal 
that  he  wanted  to  go  home  and  should  leave  his  boat  there 
with  the  salt  in  it  until  spring,  I  think  the  defendant  so  far 
acquired  a  special  interest  in,  or  lien  upon  all  of  the  said 
salt,  that  if  nothing  else  appeared  he  might  perhaps  be 
.  deemed  to  have  possession  and  control  of  the  same,  after 
the  captain  left  the  boat,  so  &r  as  to  be  responsible  for 
that  degree  of  care  in  respect  thereto,  which  warehouse- 
men or  depositaries  for  hire  are  bound  to  exercise  over 
property  in  their  possession.  But  when  the  plaintiff  him- 
self came  to  Mount  Morris  and  found  the  three  hundred 
barrels  of  salt  remaining  aboard  the  canal  boat,  where  it 
was  left  by  the  carrier,  and  after  having  seen  it  and  found 
it  was  all  right,  paid  the  defendant  his  charges  in  respect 
to  the  salt  received,  and  his  advances  of  freight  to  the 
captain,  the  condition  of  things  was  entirely  changed. 
The  defendant's  Uen  upon  the  property  for  his  advances  to 
the  captain  was  then  discharged.  The  plaintiff,  as  owner 
of  the  property,  was  then  entitled  to  take  immediate  pos- 
session and  control  of  the  property.  It  was  not,  after  that 
time,  subject  to  any  lien  or  claim  of  the  defendant  for 
storage  or  other  services.  It  was  not  in  his  custody,  or 
poflsession,  or  care,  so  as  to  entitle  him  to  mi^ke  any  charge 
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in  respect  to  it  for  storage  or  otherwise.  The  boat  iu 
which  this  salt  was  then  remaining  belonged  to  the  car- 
rier who  had  not  folly  discharged  his  duty  in  respect  to 
said  salt  It  would  have  been  his  duty  on  the  opening  of 
navigation  in  the  spring,  as  soon  as  he  was  able  to  do 
so,  to  transport  the  said  salt  to  its  original  destination  at 
Mount  Morris  and  deliver  it,  in  fact,  to  the  defendant  at  his 
warehouse.  For  this  service  he  had  been  paid.  The  de- 
fendant did  not  hire  this  boat  for  the  winter  for  the  storage 
of  the  salt,  or  acquire  in  any  way,  that  I  can  see,  any  con- 
trol or  possession  of  it  for  the  storage  of  said  salt  during 
the  winter  or  otherwise.  The  account  between  him  and 
the  plaintiff  was  closed  in  respect  to  said  salt  when  the 
latter  paid  his  charges  in  respect  to  it,  in  full.  The  boat 
captain  testified  that  he  could  not  get  to  Mount  Morris 
with  his  boat,  because  the  canal  was  frozen.  The  canal 
boat  was  not  left  in  charge  of  the  defendant,  but  the  cap- 
tain testified  that  he  left  it  in  charge  of  a  man  named 
Frettenburgh,  who  lived  on  the  opposite  side  of  the  river 
from  Mount  Morris.  The  defendant  therefore  had  no 
possession  of,  or  control  of,  the  boat  during  the  winter. 
The  basis  of  the  claim  against  a  warehouseman  for  neglect 
.  in  the  care  of  goods  is  that  he  is  in  possession  of  the 
goods  as  a  depositary  for  hire.  It  is  in  respect  to  this 
right  to  receive  compensation  for  storage  that  he  is 
liable  for  injury  to  the  goods,  or  their  loss,  in  conse- 
quence of,  or  arising  from  his  neglect*  Here  there  wa9 
no  such  right  No  storage  was  paid  to  or  claimed  by 
the  defendant  for  the  salt  remaining  in  the  boat,  and  none 
could  legally  be  demanded  or  recovered  by  the  defendant 
The  liability  of  warehousemen  rests  upon  contract  implied 
in  law.  Here  there  is  no  consideration  for  any  contract 
to  take  care  of  this  salt,  and  none  can  be  implied.  There 
was  no  duty  to  take  care  of  the  salt,  because  there  was  no 
assumpsit  to  pay  for  such  care,  and  no  lien  could  exist 
upon  property  remaining  in  the  possession  of  the  carrier. 
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If  these  views  are  correct,  the  defendant  is  in  no  way 
responsible  for  the  loss  of  or  injury  to  the  salt  in  qaestion, 
and  several  of  the  exceptions  taken  to  the  charge  of  the 
judge,  and  to  his  refusals  to  charge  as  requested,  are  well 
taken,  and  the  judgment  should  be  reversed  and  a  new 
trial  granted  in  the  court  below,  with  costs  to  abide  the 
event 

Judgment  reversed. 

[MovBOB  Gbnbbal  Tbbx,  December  2, 1867.  /.  C,  Smithy  WeBet  and  JB,  2>. 
amilMy  Justices.]  , 


The  Union  Bane,  in  the  City  of  New  York  vs.  The 
Mayor,  4c.  of  the  City  of  New  York. 

A  competent  antbority,  haying  Jurisdiction  over  the  snbject  of  assessment  for 
pnrposes  of  taxation,  and  oyer  the  plaintifis*  property,  assessed  the  plaintiff^ 
for  personal  property.  The  plaintiffii  complained  and  applied  to  the  courts 
for  redress.  Before  the  final  decision  in  the  Court  of  Appeals,  the  officer 
baying  charge  of  the  collection  of  taxes  gaye  a  notice  to  the  plaintiffs,  requir- 
ing payment,  and  stating  that  in  the  eyent  of  non-payment,  a  warrant  would 
be  issued,  to  collect  the  same.  The  plainti£FiB  then  paid  the  assessment 
There  being  no  warrant,  no  seizure,  no  threatened  seizure,  no  payment  of 
money  to  free  its  property  fh>m  the  possession  of  another,  no  ignorance  of 
Huts;  MM  that  this  was  a  purely  yoluntary  payment,  and  no  action  would 
lie  to  recover  the  same  back.  ' 

Nor  can  such  an  action  be  maintained  against  the  city  corporation  of  New 
York,  even  if  the  payment  be  coercive,  taxes  being  levied  and  collected 
under  state  authority,  and  the  money  collected  being  finally  applied  by 
state  law. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
sustaining  a.  demurrer  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufScient  to  constitute  a 
cause  of  action.  The  action  was  brought  to  recover  the  sum 
of  121^916.81,  that  being  the  amount  of  a  tax  asBessed 
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against  the  plaintiffs  in  the  year  1862.  The  plaintifis  claimed 
exemption  from  taxation  on  the  ground  that  their  capital 
stock,  upon  which  the  assessment  was  made,  was  invested 
in  the  stocks  of  the  United  States.  The  plaintiffs'  claim 
of  exemption  was  overruled  hy  the  tax  commissioners,  and 
thereupon  they  ohtained  a  writ  of  certiorari  under  section 
20,  of  the  Laws  of  1869,  to  review  the  decision  of  the  com- 
missioners in  that  regard.  '  The  Supreme  Court,  at  general 
term,  modified  the  assessment  of  the  plaintiffs  by  deduct- 
ing the  sum  of  $25,000  from  the  amount  upon  which  they 
had  been  assessed.  The  plaintifis  appealed  from  this  de- 
cision to  the  Court  of  Appeals,  claiming  that  they  could 
not  be  legally  assessed  upon  any  portion  of  their  capital 
>  stock.  Pending  the  appeal  to  the  Court  of  Appeals,  the 
receiver  of  taxes  served  a  notice  upon  the  plaintifis,  that 
unless  the  tax  assessed  against  them  was  paid,  a  penalty 
by  way  of  interest  would  be  imposed,  and  a  warrant  issued 
for  the  collection  of  the  tax  and  interest  The  plaintiffs 
thereupon  paid  the  amount  of  tax  to  the  receiver  of  taxes, 
and  brought  the  present  action  against  the  city  corpora- 
tion to  recover  it  back. 

W.  Howard  Wait  and  Pierpant  Ishaniy  for  the  appellants. 
L  The  plaintiffs  claim  the  right  to  recover  the  money,  as 
*  it  was  taken  under  those  circumstances  which  the  law 
pronounces  compulsory,  and  to  which  the  defendants  have 
no  claim,  after  the  reversal  of  the  judgment  of  the  Supreme 
Court  and  the  adjudication  of  the  commissioners  of  taxes 
and  assessments,  whereby  the  assessment  and  tax  were 
declared  illegal  and  void.  It  was  not  a  voluntary  payment j 
nor  made  on  a  compromise  of  a  disputed  right.  1.  The  gen- 
eral rule,  which  in  some  instances  has  been  applied  to  the 
payment  of  taxes,  is  not  questioned :  ^'  That  where  there 
is  bona  fide%^  and  money  is  voluntarily  paid,  with  full 
knowledge  of  all  the  facts,  though  there  be  no  debt,  still 
it  cannot  be  recovered  back."    There  must  be  ^^  goodfmtk  ^* 
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to  make  a  voluntary  payment  binding ;  for  if  the  parly 
knew  the  claim  was  groundleas,  it  is  a  fraud,  and  the 
money  may  be  recovered  back.  {Duke  de  Cadaval  v.  GoU 
liMy  4  Ad.  f  rnUsj  858.)  So  if  the  parties  acted  under  a 
mutual  mistake  of  facts,  the  money  may  be  recovered. 
{MowaU  V.  Wright^  1  Wend.  355,  362.)  It  is  obvious,  how- 
ever, the  application  of  that  general  rule  to  this  case 
decides  nothing ;  it  furnishes  no  aid  in  coming  to  a  proper 
result ;  for  the  question  still  remains,  when  is  the  payment 
voluntary?  and  under  what  circumstances  does  the  law 
say  it  is  compulsory  and  taking  an  undue  advantage  of  a 
party's  situation?  Upon  these  inquiries,  the  case,  to  a 
great  extent,  depends.  In  the  case  of  Kelly  v.  Solart, 
(9  M,  ^  WeU.  54,)  Baron  Parke  has  given  the  application 
of  that  rule  in  definite  language.  He  says :  ''  If  the  rnxm/ey 
wm  paid  interUianaUf/y  without  reference  to  the  truth  orfaUe" 
hood  of  the  fact y  the  plaintiff  meaning  to  waive  all  inquiry  into 
it,  and  that  the  person  receiving  shall  have  the  money  at  all 
evontiy  whether  the  fact  be  true  or  false,  the  latter  is  entitled  to 
retain  it'^  The  same  rule  applies  in  equity.  (3  Lead. 
Cas.  in  JEq.  425.)  It  is  a  question  of  intention,  and  what- 
ever that  is,  the  court  will  carry  into  effect,  in  this,  as  in 
all  other  contracts  and  dealings  of  parties.  In  all  cases  of 
voluntary  payments,  or  of  payments  in  compromise  of 
matters  in  dispute,  a  final  compromise  is  intended  by  the 
party  paying  and  the  party  receiving  the  money ;  a  waiver 
and  abandonment  of  the  controversy,  aud  of  the  rights 
and  claims  growing  out  of  it,  and  it  is  a  bar  to  any  subse- 
quent litigation  of  the  matter.  If  the  payment  in  this 
case  was  voluntary,  it  would  have  arrested  the  further  pro- 
ceedings on  the  certiorari,  in  the  appeal  from  the  Supreme 
Court  to  the  Court  of  Appeals.  That  such  was  not  the 
intention  or  understanding  of  either  of  the  parties  is  evi- 
denced by  the  fact  that,  after  the  money  had  been  received, 
both  parties  continued  that  litigation  until  the  assessment 
YoL.  LL  11 
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was  set  aside  and  declared  illegal  and  void.  2.  The 
facts  on  which  this  money  was  paid  and  received  are 
stated  in  the  complaint,  and  by  the  demurrer  are  admitted 
to  be  true.  It  is  believed  that  not  one  element  exists 
which  brings  this  case  within  the  application  of  voluntary 
paymentfif.  The  commissioners  of  taxes  and.  assessments 
for  the  year  1862  assessed  the  plaintiffs  on  their  United 
States  bonds  and  other  like  securities  which  they  held  as 
capital,  in  the  sum  of  91>288,624,  and  contrary  to  repeated 
objections  and  denials  of  their  right  and  authority  so  to 
do,  entered  that  amount  on  their  "  annual  records."  On 
the  removal  of  those  proceedings  to  the  Supreme  Court 
"for  revision  and  correction,"  the  adjudication  of  the 
commissioners  of  taxes,  with  some  modification,  was 
affirmed,  and  the  amount  of  the  assessment  on  that  prop- 
erty was  fixed  at  Jl, 263,654,  which  was  the  amount  on 
which  the  tax  was  finally  made.  From  that  judgment  the 
plaintiffs  appealed  to  the  Court  of  Appeals.  The  appeal 
did  not  suspend  the  power  of  the  commissioners  of  taxes, 
nor  that  of  the  receiver  of  taxes  to  enforce  the  payment 
of  the  tax  on  that  assessment  when  corrected  in  con- 
formity with  the  judgment  of  the  Supreme  Court. 

The  adjudication  of  the  commissioners  of  taxes,  and  of 
the  Supreme  Court  on  that  assessment  were  judicial 
acts,  and  unappealed  from  were  conclusive  in  fixing  the 
amount  of  the  assessment  and  tax  against  the  plaintiffs. 
{Vo»e  V.  Willard,  47  Barb.  320.)  When  the  assessment 
roll  was  perfected  and  passed  into  the  hands  of  the  receiver 
of  taxes,  it  had  the  character  and  conclusiveness  of  a  judg- 
ment, upon  which  a  warrant  or  final  process,  like  an 
execution  upon  a  judgment,  could  issue  to  enforce  its 
collection  and  payment.  The  receiver  of  taxes,  who  alone, 
as  the  proper  officer  of  this  municipal  corporation,  had  the 
power  to  enforce  the  payment  of  that  tax,  and  take  the 
required  steps  for  that  purpose,  caused  notices  to  be  given, 
that  unless  the  tax  was  paid,  the  penalty  authorized  by  the 
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act  would  be  imposed,  and  a  warrant  issued  for  the  pay- 
ment of  the  penalty  and  tax,  and  the*  plaintiffs'  property- 
seized  and  applied  for  its  payment  These  notices,  the 
defendants  claim,  were  but  mere  demands  or  requests  for 
the  payment  of  the  tax,  and  do  not  destroy  the  voluntari- 
ness of  the  payment.  It  is  true,  they  were  demands  for 
that  payment,  and  by  the  only  person  authorized  to  make 
and  enforce  them;  and  they  are  something  more;  they 
were  coercive  steps,  and  under  the  statute  were  necessary 
to  lay  the  foundation  for  issuing  the  warrant  and  making 
a  levy  upon  the  plaintiflEs'  property.  "Without  those  notices 
no  warrant  could  have  been  issued.  As  coercive  measures, 
they  h$ve  the  same  character  and  importance  as  making 
the  assessment  itself,  and  issuing  the  warrant.  It  is  fur- . 
ther  stated  and  admitted,  that  these  plaintiffs,  by  the 
judgment  aforesaid,  by  the  threats  and  statements  of  the 
receiver,  and  by  the  fear  that  the  amount  of  the  tax  and 
penalty  would  be  collected  by  the  defendants  and  their 
.  agents,  and  the  property  of  the  plaintiffs  taken  and  sacri- 
ficed therefor,  were  compelled  and  forced  to  relinquish  the 
money  to  the  amount  of  that  tax,  which  was  received,  and 
has  ever  since  been  retained  by  the  defendants. 

In  determining  from  these  facts,  whether  this  was  a 
voluntary  payment  or  not,  we  have  only  to  apply  the  legal 
test  as  given  by  Baron  Parke.  (9  M,  ^  Weh.  64.)  "Was  the 
money  intentionally  paid  without  reference  to  the  fact 
whether  they  were  liable  for  that  tax  or  not  ?  Did  the 
plaintiffs,  in  yielding  up  that  money,  waive  all  inquiry  as 
to  the  fact  of  their  liability  for  that  tax,  when  at  that  time 
and  during  the  whole  period,  they  were  prosecuting  their 
suit,  and  resisting  their  liability  in  all  the  courts,  from  the 
adjudication  of  the  tax  commissioners  to  the  Court  of 
Appeals  ?  Did  the  plaintiffs  intend  that  the  corporation 
should  have  that  money  at  all  events,  whether  they  were 
liable  upon  that  tax  or  not?  It  would  seem  that  the  mere 
statement  of  facts  as  they  are  admitted  to  be  true,  carries 
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with  it  the  answer,  that  no  voluntary  payment  or  compro- 
mise was  intended  by  the  plaintife,  or  so  understood  by 
the  defendants ;  and  that  no  such  legal  result  can  follow, 
in  the  application  of  the  rule  as  given  by  Baron  Parke. 
3.  It  is  not  necessary  to  render  the  payment  of  money 
compulsory  or  involuntary,  that  there  should  be  a  forcible 
resistance,  nor  that  the  party  should  remain  passive  and 
permit  a  levy  and  sale  of  his  property  on  the  warrant  It 
is  sufficient  that  the  money  is  paid  reluctantly  in  amie- 
queviee  of  an  illegal  demand^  and  to  protect  his  property  from 
a  levy  and  sale.  In  MaxweU  v.  Gfriswoldy  (10  Sow.  U.  S. 
241,)  the  court  observed  that:  "In  order  to  constitute  an 
involuntary  payment  so  that  the  money  may  be  recovered 
back,  it  need  not  be  made  under  actual  violence  or  physical 
force ;  it  is  enough  that  the  party  pays  reluctantly  in  conse- 
quence of  an  illegal  demand,  and  without  being  able  to 
regain  possession  of  his  property  except  by  submitting  to 
the  payment."  The  principle  is  the  same,  if  the  money 
is  paid  to  enable  the  owner  to  retain  the  possession  of  his 
property,  for  the  object  in  getting  it  is  to  retain  it  for  use. 
The  same  general  principle  is  sustained  in  Am.  Ex.  Ins. 
Co.  V.  Britton,  (8  Bosw.  148.)  In  Boston  Glass  Co.  v.  Boston, 
(4  Mete.  181,)  it  was  held  that  payment  of  taxes  to  a  col- 
lector who  had  a  tax  bill  and  warrant  in  the  form  prescribed 
by  law,  is  to  be  regarded  as  a  compulsory  payment^  and  if 
such  taxes  were  assessed  without  authority,  they  may  be 
recovered,  although  the  party  made  no  protest  before  pay- 
ment. The  obvious  reason  of  the  rule  is  clearly  stated  in 
Preston  v.  Boston,  (12  Pick.  7.)  It  arises  from  the  power 
and  authority  placed  in  the  hands  of  a  collector  of  taxes 
by  virtue  of  his  warrant  to  levy  directly  upon  the  property 
*  *  in  default  of  the  payment  of  the  taxes.  Such  warrant 
is  in  the  nature  of  an  execution.  *  *  *  Such  being  the 
state  of  the  case,  the  payments  made  to  a  collector  of  taxes 
may  be  considered  compulsory,  and  made  under  such 
circumstances  as  will  authorize  the  party  givipg  the  money 
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to  recover  back  the  same  if  the  tax  was  illegally  assessed. 
The  case  in  12  Pick.  7  is  very  similar  to  this.  In  that  case, 
aa  in  this,  the  assessment  had  been  perfected,  and  it^ 
with  a  warranty  had  been  placed  in  the  hands  of  a  collector. 
In  that  case,  as  in  this,  the  collector  notified  the  party  of 
the  tax,  and  stated  that  unless  the  tax  was  paid  the 
warrant  would  be  duly  levied.  Was  the  party  bound  in 
that  case  to  make  resistance  to  its  collection,  or  was  he 
under  obligation  to  remain  passive,  and  witness  the  levy 
of  the  warrant  and  the  sacrifice  of  his  property  on  its  sale, 
or  having  objected  to  the  assessment,  and  denying  the  right 
of  the  defendants  to  make  the  collection,  was  he  at  liberty 
to  pay  the  tax  and  seek  his  remedy  in  an  action  to  recover 
it  back?  These  inquiries  are  answered  by  Ch.  J.  Shaw, 
who  observed  that,  ^'  Under  the  circumstances,  we  think 
it  cannot  be  considered  a  voluntary  payment,  but  a  pay* 
ment  made  under  such  circumstances  of  constraint  and 
compulsion,  that  on  showing  that  he  was  not  liable,  he 
may  recover  it  back  in  this  action,  from  the  defendants 
into  tohoie  treamry  it  has  gone/*  The  same  doctrine  was 
held  in  Joiner  v.  Egremonty  (3  Oush.  572.)  The  assessment 
was  held  illegal.  Dewey,  J.  observed :  *^  The  facts  stated 
in  the  case  show  that  the  collector  demanded  payment  of  the 
plaintifl^  and  threatened  to  enforce  the  same  by  legal  process* 
A  payment  to  a  collector  of  taxes  under  such  circumstances 
is  not  that  voluntary  payment  of  a  disputed  demand  that 
precludes  the  party  thus  paying  from  opening  the  question 
of  the  right  to  enforce  such  payment  in  an  action  to 
recover  back  the  money  thus  paid."  These  caaes  do  but 
commend  themselves  to  the  judgment  and  candor  of  intel- 
ligent and  business  men.  In  this  state,  where  several 
decisions  have  been  made  on  the  subject  of  voluntary 
payments  of  taxes,  the  doctrine  as  held  in  the  Supreme 
Court  of  the  United  States  and  Massachusetts  has  been 
recognised.  In  the  case  The  Hudson  River  Bailroad  Co.  v. 
Ma/rsh^  (2  Kem.  309,)  the  payment  was  held  voluntary. 
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The  collector  of  one  coanty  having  a  tax  list  and  warrant, 
went  into  another  county  to  the  office  of  the  company, 
and  requested  them  to  pay  the  tax,  which  they  did.  The 
company  afterwards  ascertaining  that  the  assessment  was 
illegal,  sought  to  recover  it  back.  It  was  held  that  no 
recovery  could  be  had.  The  court  observed  that  '*  The 
warrant  gave  no  authority  to  collect  the  tax  by  compulsion. 
It  was  only  a  demand  of  voluntary  payment,  and  was  not 
accompanied  in  fact  or  apparently  with  a  power  to  enforce 
payment.''  Whatever  power  the  officer  may  have  had 
in  the  county  where  he  lived,  he  had  none  where  and 
when  the  money  was  paid,  as  he  was  out  of  his  jurisdio* 
tion.  That  no  misapprehension  might  arise  in  the  appli- 
cation of  that  case  to  others,  Johnson,  J.  was  careful  to 
observe  that  ^'  It  does  not  stand  upon  the  same  ground  as 
payments  made  to  release  propeiiy  from  seizure  under 
process,  either  actually  made,  or  about  to  be  made."  In 
Forrest  v.  The  Mayor,  ^c,  of  New  York,  (13  Abb,  352,)  the 
assessment  was  made  in  1857,  paid  in  1858,  and  vacated 
in  1859.  After  the  assessment,  no  attempt  was  ever  made 
to  collect  or  enforce  its  payment,  no  warrant  was  ever 
threatened  to  be  levied,  nor  any  demand  or  request  for  its 
payment  ever  made.  The  plaintiff  tvishing  to  use  the  land 
by  way  of  sale  and  mortgage,  paid  the  assessment  under 
protest,  and  it  was  held  a  voluntary  payment.  In  other 
words,  the  desire  to  sell  and  mortgage  the  premises  did  not, 
as  the  court  said,  render  the  payment  compulsory,  and 
that  in  this  respect  there  was  a  distinction  between  real 
and  personal  estate.  The  protest  did  not  render  the  pay- 
ment any  the  less  voluntary.  It  is  obvious  that  the  eases 
are  too  unlike  in  principle  and  facts  for  application.  The 
case  of  Fleetwood  v.  The  Mayor,  ^c,  (2  Sandf.  478,)  is  of  a 
similar  character.  Instead  of  contesting  the  legality  of 
the  assessment,  the  money  was  paid  by  the  party  upon  a 
negotiation  to  raise  money  upon  the  premises  by  mort- 
gage, and  uvon  the  requirements^  not  of  the  eUy  authoritiesy 
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iut  of  the  party  loaning  the  money j  as  the  matter  was  re- 
garded as  a  cloud  upon  the  title.  The  court  held  that  the 
assessment  created  no  cloud,  and  that  whatever  rule  was 
applied  to  personal  property  on  such  payment,  the  rule  in 
relation  to  involuntary  or  coercive  payments,  and  the 
right  to  recover  back  money  so  paid,  has  no  application 
to  real  estate.  In  the  case  of  Sandford  v.  The  Mayor^  ^e. 
(33  Barh.  147,)  it  was  held  that  the  assessment  was  legal, 
and  that  the  proceedings  in  making  the  assessment  and 
confirmation  thereof  were  in  due  form  of  law.  The  com- 
missioners'of  taxes  had  jurisdiction  over  the  person  and 
property  assessed,  as  neither  were  exempt  from  state  taxa- 
tion. The  objections  urged,  it  was  held,  were  waived  by 
not  insisting  upon  them  in  the  course  of  the  proceeding 
in  making  the  assessment,  and  were  not  sufficient  to  render 
liie  assessment  illegal  or  void.  But  if  it  were  not  so,  the 
payment  of  it  without  objection,  without  the  notice  re- 
quired by  statute,  and  without  any  intimation  that  pay- 
ment would  be  enforced  by  levy  on  property,  rendered  it 
a  voluntary  payment,  and  any  subsequent  misappropriation 
of  the  money  gave  no  right  to  recover  it  back.  There 
can  be  no  application  of  that  case  to  this,  where  the  pro- 
ceedings, in  making  this  assessment  upon  property  exempt 
from  state  taxation,  were  without  the  jurisdiction  of  the 
commissioners  of  taxes,  and  were  resisted  until  they  were 
held  to  be  illegal  and  void,  and  when  payment  was  en- 
forced by  the  collector  duly  armed  with  a  warrant,  and 
threatening  to  levy  the  same  on  their  property.  (45  Bath. 
Rep.  321.)  How  far  payments  made  under  the  mere 
threat  that  a  suit  would  be  commenced  to  recover  the 
money  back,  may  be  regarded  as  compulsory,  the  court 
are  not  now  called  upon  to  consider ;  but  the  authorities 
are  uniform  in  holding,  that  when  payment  is  made  to 
one,  who  is  armed  with  a  warrant  or  other  final  process, 
and  who  has  levied  or  who  threatens  to  levy  the  same  on 
property  to  enforce  it,  the  payment  is  regarded  as  involun- 
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tary  and  compulsive,  and  if  the  claim  or  assessment  is 
illegal,  the  money  may  be  recovered  back.  Of  that 
character  is  also  the  case  of  Wisner  v.  BulkUy^  (15  Wend. 
321,)  in  which  it  was  held  that  an  action  lies  to  recover 
back  money  paid  on  an  execution  issued  on  a  satisfied 
judgment  Bronson,  J.  observed :  "  That  this  was  not  a 
voluntary  but  a  compulsory  payment,  under  color  of  legal 
process.  The  plaintiff  paid  the  debt  to  save  his  goods  from 
sale  on  the  execution.''  In  this  case,  the  plaintiffs  paid  the 
tax  to  scpve  their  goods  from  sale  on  a  warrant — the  judgment 
and  the  tax  being  alike  illegal. 

In  relation  to  these  various  cases  which  have  been  con- 
sidered, and  which  are  relied  upon  to  sustain  this  de- 
fense as  a  voluntary  payment,  it  is  obvious  they  involve 
no«principles  which  have  any  application  to  this  case ;  and 
while  the  payments  in  those  cases  were  held  voluntary, 
the  courts  were  careful  to  except  from  the  rule  of  volun- 
taiy  payments  that  class  of  cases  where  the  assessment 
was  void,  and  where  in  the  language  of  Johnson,  J.  (2 
Kern.  309,)  "  the  payments  were  made  to  release  property 
from  seizure  under  process,  either  already  actually  made, 
or  about  to  be  made." 

The  right  of  the  plaintiffs  in  this  case  to  recover  the 
money  paid  on  that  illegal  and  void  assessment  rests,  there- 
fore, upon  those  adjudicated  cases  and  general  principles 
which  have  met  with  general  application  and  approval,  that 
when  one  is  compelled  to  pay  money  upon  an  illegal 
claim  to  obtain  the  possession,  or  to  protect  himself  in 
the  use  and  enjoyment  of  his  property  from  illegal  deten- 
tion and  seizure,  the  money  so  paid  may  be  recovered 
back,  as  having  been  obtained  under  those  circumstances 
which  the  law  pronounces  a  payment  by  compulsion,  and 
which  the  party  ex  cequo  et  bono  ought  to  refnnd.  {Shaw 
V.  Woodeochy  7  Bam  ^  Cress.  73.  Maxwell  v.  Oriswold^  10 
Sow.  U.  S.  241.  Atlee  v.  Backhouse,  3  Mees,  ^  Welsh,  633, 
649.    Preiton  v.  Boston^  12  Pick.  7.     Chase  v.  Dvnnal,  7 
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Maine  Rep.  134.)  4.  The  fact  admitted  by  the  demurrer, 
that  the  receiver  of  taxes  notified  the  plaintiffs  that  the 
penalty  imposed  by  the  act  would  be  demanded  and  its 
payment  enforced  by  warrant,  unless  the  tax  was  paid, 
renders  the  payment  compulsory.  This  was  the  direct 
ruling  in  Maxwell  v.  Chruwold^  (10  Haw.  U.  S.  242.)  In 
that  case,  an  importer  proposed  to  enter  his  goods  at  the 
invoice  price,  being  the  sum  actually  paid;  but  the  col- 
lector insisted  that  they  should  be  entered  at  the  value  at 
the  time  of  shipment,  which  would  have  occasioned  such 
an  addition  to  the  invoice  price  as  would  have  subjected  the 
importer  to  a  penalty^  or  that  the  importer  should  volun- 
tarily make  the  addition  to  the  invoice  price,  and  so  escape 
the  penalty ;  the  importer  chose  the  latter  alternative,  and 
paid  the  excess  under  protest.  It  was  held  that  such  pay- 
ment was  involuntary  and  coercive,  and  that  the  money 
might  be  recovered  back. 

II.  But,  independent  of  the  question  whether  the  pay- 
ment of  that  assessment  was  voluntary  or  coercive,  the 
right  of  the  plaintiffs  to  recover  that  money  in  this  action 
arises  from  the  adjudication  of  the  Court  of  Appeals 
reversing  the  judgment  of  the  Supreme  Court  under 
which  the  money  was  paid,  and  vacating  the  assessment 
of  the  commissioners  of  taxes. 

The  adjudication  of  the  commissioners  of  taxes  in  de- 
termining the  validity  of  the  assessment  was  a  judicial 
act,  and  when  the  assessment  roll  was  perfected,  confirmed 
and  passed  by  the  supervisors  to  the  receiver  of  taxes 
with  a  warrant  for  its  collection,  it  had  the  nature  and 
character  of  a  judgment  at  law.  The  judgmeiit  of  the 
Supreme  Court  affirming  the  assessment  on  that  property, 
determined  the  amount  of  that  assessment  upon  which 
the  tax  was  made,  and,  unappealed  from,  is  as  conclusive 
as  any  judgment  at  law.  The  only  difference  in  the  two 
cases  is  in  the  manner  in  which  the  rights  of  suitors  are 
brought  before  the  court  for  judicial  determination.    But 
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when  they  are  thus  brought,  in  the  manner  provided  by 
law,  the  adjudication  upon  those  rights  is  as  conclusive  in 
one  case  as  in  the  other,  and  each  is  enforced  by  final 
process.  (20  How.  Pr.  302,  and  cases  before  cited.  Voee  v. 
WiUard,  47  Barb.  320.)  The  rule  is  well  settled  in  this 
state,  that  "  when  money  has  been  collected  or  received 
upon  a  judgment  valid  at  the  time,  and  binding  between 
the  parties,  and  that  judgment  is  reversed,  the  money  may 
be  recovered  back,  although  the  money  may  not  have  been 
coerced  by  actual  duress."  '<  The  lawy  in  such  ease,  mil 
imply  a  promise  of  repayment.**  (Bank  of  U.  S.  v.  Bank  of 
Washington,  6  Peters,  8.  Clark  v.  Pinney,  6  Oowen,  297. 
8turges  v.  Allis,  10  Wmd.  355.  Garr  v.  MaHin,  20  N.  Y. 
Hep.  306.) 

It  is  immaterial,  therefore,  whether  this  money  was 
paid  voluntarily  or  by  coercive  measures.  The  assess- 
ment on  which  it  was  obtained  has  been  held  to  be  illegal 
and  void,  and  the  judgment  of  the  Supreme  Court  on 
which  it  was  paid  has  been  reversed.  The  defendants 
have  taken  the  property  of  the  plaintiffs  without  com- 
pensation, and  still  retain  it  without  excuse,  legal,  equi- 
table or  in  good  conscience.  It  would  seem  that  the  right 
to  recover  it  is  a  simple  truism. 

ILL  It  is  insisted  that  the  defendants  are  not  liable  in 
this  action,  even  if  in  all  other  respects  the  plaintiffs  are 
entitled  to  recover  back  the  money,  as  the  assessment  and 
tax  were  imposed  and  collected  under  the  authority  of 
the  statutes  of  the  state,  and  not  at  the  instance  and  direc- 
tion of  the  defendants,  and  that  they  had  no  part  or 
agency  in  its  imposition  or  collection.  The  statutes  direct- 
ing the  manner  in  which  taxes  are  to  be  assessed,  col- 
lected and  paid,  require  the  concurrence  and  action  of 
the  commissioners  of  taxes  aiid  assessments,  the  board  of 
supervisors,  the  receiver  of  taxes,  comptroller  and  cham- 
berlain, to  each  of  which,  distinct  and  specific  duties  are 
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assigDed.  {Law9  of  1859,  p.  678.  Id.  1850,  p.  192,  §§  24, 
25,  26,  27.    ii.  1844,  jt?.  369,  §  8.    Id.  1857,  p.  879,  §  22.) 

In  pablic  municipal  corporations,  the  authority  of  its 
officers  to  bind  the  corporation  is  derived  from  the  legis- 
lature, and  they  are  made  fro  hoc  vice  the  agents  of  the 
corporation,  or  the  persons  by  and  through  whom  the  cor- 
poration acts  in  the  discharge  of  corporate  duties.  No 
one  of  the  above  boards  or  departments  is  capable  of  per- 
forming the  duties  assigned  to  the  other,  but  each  acting 
in  their  respective  spheres,  produces  the  result  required 
by  law,  to  wit,  the  legal  assessment  roll  and  tax,  with 
power  by  warrant  to  enforce  its  collection  and  payment 
to  the  fiscal  agent  of  the  corporation,  and  which  con- 
stitutes a  portion  of  its  revenues.  For  any  mitfeasanee 
or  nofnftazanee  in  the  discharge  of  their  respective  duties, 
a  liability  may  rest  upon  each  board  or  department,  so  far 
as  they  are  not  protected  by  the  judicial  character  of 
their  acts.  But  that  in  no  way  affects  the  plainti^'  remedy 
against  the  defendants,  where  the  avails  of  the  assessment 
and  tax  have  been  paid  into  the  hands  of  the  city  treas- 
ury. In  the  case  of  Joyner  v.  Ugremonty  (3  Ou8h.  570,) 
similar  objections  were  taken,  and  the  court  observed  that 
*^  The  action  is  sustainable  on  the  ground  that  when  one 
party  holds  the  money  of  another,  illegally  taken  and 
detained  from  him,  the  money  may  be  recovered  back, 
irrespective  of  any  liabilily  of  other  parties  who  may 
have  been  the  illegal  agents  in  coercing  the  payment  of 
the  money."  Their  receipt  of  the  money  and  detention 
of  it,  is  a  ratification  and  adoption  of  the  acts  by  which 
the  money  was  obtained. 

The  suggestion  of  the  defendants,  that  the  money  to  a 
great  extent  has  been  paid  over  for  state  and  county  pur- 
poses, if  any  importance  is  attached  to  it,  is  based  upon 
facts  not  appearing  in  the  case,  and  contrary  to  the  fact 
as  stated  in  the  complaint  and  admitted  by  the  demurrer. 
The  fact  admitted  by  the  demurrer  is,  that  the  money  woe 


172        CASES  IN  THE  SUPREME  COURT, 

%  I-,  I. . . ...  .1  I.  .1  ■   I        * 

Union  Bank  v.  Mayor,  dc«.  of  New  Tork. 

■-■--■ 

received  by  the  defendants  through  the  receiver  of  taxes* 
and  that  they  stiU  retain  and  keep  the  same. 

Richard  O'Oormany  for  the  respondents.  1.  The  pay- 
ment of  the  tax  was  voluntary.  1.  The  cbcumstances 
under  which  the  payment  of  the  tax  sought  to  be  recov- 
ered back  was  made  are  set  forth  in  the  complaint.  It  is 
claimed  that  the  payment  was  not  voluntary,  (a.)  Because 
it  was  "compelled"  by  the  judgment  of  the  Supreme 
Court  at  general  term,  affirming  the  validity  of  the  assess- 
ment and  the  correctness  of  the  decision  of  the  tax  com- 
missionerS)  except  as  to  $25,000  of  the  capital  stock  of  the 
plaintiffs,  (i.)  Because  of  the  notice  served  upon  the 
plaintiffii  by  the  receiver  of  taxes,  notifying  them  that 
unless  the  tax  was  paid  by  a  certain  day  a  penalty,  by  way 
of  interest,  would  be  added,  and  a  warrant  issued  for  its 
collection.  No  proposition  can  be  more  clear  than  that 
this  payment  was  neither  made  under  nor  compelled  by 
the  judgment  All  that  the  general  term  assumed  to 
adjudge  or  decide  was,  that  the  plaintiffs  were  taxable 
upon  all  United  States  stock  owned  by  them,  which  had 
been  issued  or  contracted  for  prior  to  the  act  of  26th  Feb- 
ruary, 1862,  and  that  they  were  not  taxable  upon  any 
portion  of  such  stock  which  was  issued  or  contracted  for 
subsequent  to  the  passage  of  the  exemption  act.  The 
judgment  neither  fixed  the  amount  of  the  tax,  nor  directed 
its  payment,  nor  provided  for  its  collection.  As  to  this 
part  of  the  tax,  which  has  been  paid,  it  left  the  plaintiffs 
just  where  it  found  them,  subject  to  the  statute  proceed- 
ings and  provisions.  Suppose  that,  after  the  judgment  of 
the  general  term,  the  plaintiffs  had  neglected  to  pay  the 
tax,  could  an  execution  for  its  collection  have  been  issued 
upon  that  judgment,  or  is  there  any  other  process  known 
to  the  law  by  which  its  payment  could  have  been  enforced 
under  that  judgment?  Clearly  no;  for  the  judgment,  as 
before  stated,  neither  fixes  the  amount,  nor  directs  pay- 


NEW  TOBK-JANUARY,  1868.  173 

Union  Bank  «.  liftyor,  &c.  of  New  YoriL 

menty  nor  provides  for  ooUeotion.  How,  then,  can  it  be 
pretended  that  the  payment  of  the  tax  was  made  pursuant 
to  the  judgment?  It  may  be  that  the  judgment  of  the 
general  term  so  weakened  the  confidence  of  the  plaintiffs 
in  the  opinion  of  their  legal  advisers  as  to  the  validity  of  • 
the  tax,  as  to  induce  them,  in  a  spirit  of  prudence  and 
economy,  to  pay,  not  the  Judgment,  but  the  tax,  and  thereby 
save  the  accruing  interest  to  increase  their  dividends  or 
add  to  their  surplus ;  but  beyond  this  they  were  not  influ- 
enced by  the  judgment  in  making  such  payment  Again, 
the  proceedings  for  the  collection  of  taxes  are  regulated 
by  statute,  and  no  valid  judgment  for  their  recovery  could 
be  rendered.  The  assessment  against  the  plaintifis  was 
made  between  the  first  Monday  of  September,  1861,  and 
the  third  Monday  of  January,  1862,  and  the  statute  pro- 
visions for  its  collection  are  as  follows :  The  assessment 
roll  was  delivered  to  the  receiver  of  taxes  on  the  25th 
September,  1862.  The  plaintiffs  then  had  until  the  Ist 
day  of  November  following  to  pay  the  tax,  and  in  case  of 
payment  they  would  have  been  entitled  to  a  deduction  of 
seven  per  cent.  If  not  then  paid,  it  would  have  been  the 
duty  of  the  receiver  to  advertise  that,  if  the  tax  was  not 
paid  prior  to  1st  December,  1862,  he  would,  proceed  to 
collect  it.  If  not  paid  prior  to  15th  December,  1862,  the 
receiver  would  be  entitled  to  collect  one  per  cent  addi- 
tional upon  the  amount  of  the  tax,  and  if  not  paid  prior 
to  Ist  January,  1863,  the  receiver  would  be  entitled  to 
collect  an  additional  one  per  cent,  and  if  not  paid  prior  to 
15th  January,  1863,  he  could  then,  but  not  untU  then^  issue 
his  warrant  for  its  collection.  Now,  the  judgment  of  the 
general  term  is  dated  the  11th  day  of  October,  1862,  and. 
the  payment  of  the  tax  was  made  the  28th  day  of  Novem- 
ber, 1862.  If,  then,  the  relators'  construction  of  that 
judgment  is  correct,  we  have  a  judgmeift  directing  the 
payment,  and  authorizing  the  collection  of  a  sum  of  money 
which,  by  statute,  was  not  due,  or  if  due  not  collectable^ 
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for  more  than  three  months  after  the  date  and  entry  of 
the  judgment.  The  correctneBS  of  the  position  that  the 
judgment  did  not  compel  the  payment  is  confirmed  by 
the  provisions  of  the  act  authorizing  the  review  by  cer- 
tiorari. {LawB  1859,  ch.  302,  p.  684,  §  20.)  All  that  the 
court  is  empowered  to  do  under  this  section  is  to  review 
and  correct  upon  the  merits  any  decision  or  action  of  the 
commissioners  under-  the  sections  of  the  act  therein 
specified.  The  court  could  not,  under  this  section  of  the 
act  of  1859,  either  fix  the  amount  of  tax,  direct  its  pay- 
ment, or  authorize  its  collection.  The  power  of  the  court 
is  limited  to  the  determination  of  the  question,  as  to 
whether  or  not  the  decision  of  the  commissioners  m  de- 
termining the  amount  upon  which  a  party  should  be  liable 
to  assessment  was  correct,  and  the  further  question,  as  to 
the  validity  and  regularity  of  the  commissioners'  proceed- 
ings in  making  the  assessment  upon  that  amount;  We 
have  then  a  judgment  of  a  court  which  neither  fixes  the 
amount  of  the  tax,  nor  directs  its  payment,  nor  authorizes 
its  collection,  rendered  too  by  a  court  having  no  power  to 
determine,  direct,  or  authorize  either  of  these  things,  as 
the  foundation  of  the  claim  that  this  payment  was  made 
involuntarily.  How  a  judgment  can  compel  an  act  which 
it  neither  authorizes  nor  directs  is  beyond  all  comprehen- 
sion, and  cannot  be  established  by  argument,  and  is  not 
'  true  in  fact.  The  second  circumstance  upon  which  th^ 
plaintiflPs  rely  to  divest  this  payment  of  the  character  of  a 
voluntary  one,  is  the  fact  that  they  were  notifi*ed  by  the 
receiver  of  taxes  that,  unless  the  tax  was  paid,  an  addi- 
tional percentage  would  be  charged,  and  a  warrant  issued 
•for  its  collection.  The  receiver  of  taxes  is  an  independent 
public  officer,  charged  by  law  with  the  performance  of 
certain  duties  vrith  respect  to  the  collection  of  taxes,  and 
among  others  the  following :  The  assessment  rolls  are  by 
law  required  to  be  given  to  the  receiver  on  or  befpre  the 
first  day  of  September  in  each  year.    ( VaUntme'B  Law9^ 
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f.  1256,  §  1.  Law%  of  1850,  eh.  121,  p.  192,  §  27.)  Upon 
the  reception  of  the  rolls  it  is  made  the  duty  of  the  receiver 
to  collect  and  receive  the  taxes  from  persons  assessed. 
(  Valentine's  Laws,  p.  1257,  §  3.  Laws  1850,  ch.  121,  p.  193, 
§  27.)  If  taxes  are  paid  before  the  first  day  of  November 
succeeding  the  delivery  of  rolls  to  the  receiver,  certain 
deductions  are  to  be  made.  (  Valentine's  Laws,  p.  1257,  §  4. 
Laws,  1850,  ch.  121,  p,  192,  §  29.)  K  unpaid  after  the  first 
day  of  November,  it  then  becomes  the  duty  of  the  receiver 
to  give  certain  notices.  ( Valentines  Laws, p.  1257,  §§ 5,  6, 
7.  Laws  1850,  eh.  121,  p.  193,  §§  30,  31,  32.)  Indulgiug 
the  legal  presumption  that  public  officers  are  presumed  to 
have  performed  their  duty,  we  are  to  presume  that  the 
receiver  of  taxes,  in  the  service  of  the  notice  mentioned  in 
the  complaint,  was  simply  engaged  in  the  performance  of 
the  duty  imposed  upon  him  by  statute.  The  question 
which  now  presents  itself  is,  does  the  fact  that  the  receiver 
of  taxes  served  upon  the  plaintiffs  the  notices  required  by 
law  render  the  payment  of  the  tax  compulsory?  It  is 
submitted  that  such  was  not  its  effect :  the  notice  at  most 
amounted  to  a  demand  of  the  payment  of  a  tax,  which  tlie 
court  had  adjudged  valid,  and  which  demand  the  law 
directed  and  commanded  the  receiver  to  make.  The 
notice  did  not  eompel  payment ;  it  only  demanded  it  The 
plaintiff  voluntarily  complied  with  that  demand,  and  there- 
fore is  not  entitled  to  recover  back  the  amount  of  the  tax. 
{Sandford  v.  Mayor,  33  Barb.  147.  Fleetwood  v.  City, 
of  New  York,  2  Sandf  475.  Forrest  v.  Mayor,  13  Abh.  350. 
N.  Y.  and  Harlem  B.  B.  Co.  v.  Marsh,  12  N.  Y.  Bep.  308.) 
2.  There  is  a  marked  distinction  between  the  case  at  bar 
and  those  cited  on  the  part  of  the. plaintiffs,  upon  the 
argument.  The  cases  cited  by  the  plaintiffs  were  either 
cases  where  the  payment  was  exacted  as  a  condition  of  the 
delivery  of  goods  in  the  possession  of  the  party  demanding 
the  payment,  which  goods  belonged  to  the  party  making 
the  payment^  or  cases  where  the  proceedings  sought  to  be 
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enforced  were  void  for  want  of  jurisdiction.  Now,  it  is 
not  pretended  that  there  has  been  any  duress  of  the  plain^ 
tiffs'  property,  and  it  cannot  be  denied  but  that  the  commie* 
sioners  had  jurisdiction  to  assess  the  plaintiffi,  and  it  is 
clear  that  the  action  of  the  receiver  in  serving  the  notice 
was  lawful.  We  have  then,  in  this  case,  an  assessment  of 
the  plaintifis,  a  judgment  affirming  the  validity  of  that 
assessment,  a  demand  for  payment  made  in  compliance  - 
with  the  provisions  of  the  statute,  and  payment  made  upon 
such  demand.  It  is  submitted,  therefore,  that  this  case 
is  clearly  distinguishable  from  those  cited  on  the  part  of 
the  plaintiffs.  The  secret  of  the  payment  made  by  the 
plaintiffs  upon  the  demand  of  the  receiver  is  quite  obvious. 
Prior  to  the  decision  of  the  general  terra  the  plaintiffs  were 
full  of  confidence  in  the  correctness  of  their  position  as  to 
the  invalidity  of  the  assessment.  They  accordingly  re- 
frained from  paying  their  tax,  and  declined  to  avail  them- 
selves of  the  benefit  of  the  deduction  authorized  by  the 
twenty-ninth  section  of  the  act  of  1850,  {Laws  of  1850,  eh. 
121,  p.  193,  §  29,)  which  was  intended  to  encourage  and 
reward  the  prompt  payment  of  taxes.  The  decision  of  the 
general  term,  however,  affirming  the  validity  of  the  assess- 
ment so  weakened  their  confidence  in  their  claim  to  ex- 
emption that  they  preferred,  upon  the  first  demand,  to  pay 
their  tax,  rather  than  to  run  the  gauntlet  of  the  interest 
provided  for  in  the  thirtieth,  thirty-first,  thirty-second  and 
thirty-fourth  sections  of  the  act  of  1850.  {Laws  1850,  ch, 
121,  p.  193.)  Unless,  therefore,  the  doubts  of  the  plain- 
tiffs as  to  their  right  to  exemption  from  taxation  consti- 
tutes compulsion  on  the  part  of  the  receiver  of  taxes  or 
the  defendants,  it  is.  insisted  that  the  payment  cannot  be 
regarded  otherwise  than  as  voluntary. 

n.  Conceding  that  the  payment  of  the  tax  was  compul- 
sory, yet  the  defendants  are  not  liable.  1.  The  defendants 
had  no  part  or  agency  either  in  the  imposition  or  coUec* 
tion  of  the  tax.    The  tax  was  levied  and  collected  under 
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tibe  anUiority  of  the  stotutes  of  the  state,  and  not  at  the 
iDstanoe  or  direction  of  the  defendants.  Reference  to  the 
prorlsions  of  law  under  which  the  tax  was  collected  and 
in  pursuance  of  which  it  was  levied,  will  determine  the 
qnestion  as  to  whether  or  not  the  officers  hy  whom  those 
provisions  of  law  were  executed  and  carried  out  were  the 
agents  of  the  defendants,  as  charged  in  the  complaint. 
{Laws  of  1859,  ch.  302,  p.  678.)  This  act  provides  for  the 
assessment  of  taxes  in  the  city  of  New  York,  It  will  he 
seen  from  an  examination  of  its  provisions,  that  the  defend- 
ants have  no  voice  in  the  appointment  of,  or  Control  over, 
the  persons  hy  whom  the  assessments  are  made.  It  is 
true  Uiat  the  power  of  appointing  certain  of  these  officers 
is  conferred  upon  the  comptroller  of  the  city  of  New  Yo^k, 
bat  this  does  not  render  the  appointees  the  agents  of  the 
defendants,  since  the  comptroller  does  not  derive  the  ap- 
pointing power  from  them,  nor  have  the  defendants  any 
authority  to  vest  the  comptroller  with  such  power.  The 
comptroller,  in  making  the  appointment,  exercises  a  power 
specially  conferred  upon  him  by  a  statute  of  the  state,  and 
should,  therefore,  be  regarded  as  the  officer  or  agent  of 
the  state  in  making  the  appointment  The  imposition  of 
the  tax  is  made  by  the  supervisors  of  the  county  of  New 
York.  {Law$  of  1850,  eh.  121,  pp.  192,  193,  §§  24;  25,  26, 
27.  Valentine's  Ldwsy  p.  1282.)  That  the  board  of  super- 
Tisors  of  the  county  of  New  York  is  an  independent  public 
body,  entirely  distinct  from  the  defendants,  it  does  not 
require  any  argument  to  establish,  since  it  has  already 
been  judicially  determined.  (Ealstead  v.  Mayovy  3  Oomst. 
430.  People  v.  Edmonds,  15  Barb.  529.  Baker  v.  Mayor, 
9  Ahh.  82.)  On  the  question  of  agency,  therefore,  it  only 
remains  to  be  considered  whether  the  receiver  of  taxes 
acted  as  the  agent  of  the  defendants  in  the  service  of  the 
notice  mentioned  in  the  complaint  and  in  the  collection 
of  the  tax  paid  by  the  plaintiffs.  The  existence  of  the  re- 
V0L.LI  12 
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lation  of  principal  and  agent  between  two  parties  gives  to 
the  former  the  right  to  govern,  direct,  and  control  the  acts 
of  the  latter.  Certainly  it  will  not  be  contended,  in  the 
face  of  the  provisions  of  law  prescribing  the  duties  of  the 
receiver  of  taxes,  and  to  which  reference  has  already  been 
made,  that  the  defendants  had  the  power  to  direct  that 
officer  not  to  serve  the  notices  required  by  law,  and  not  to 
collect  or  receive  the  tax  as  commanded  by  statute.  It  is 
clear  that  the  practical  effect  of  the  exercise  of  such  a 
power  by  the  defendants  would  be  to  abrogate  the  provi- 
sions of  law  defining  the  duties  of  the  receiver,  and  to 
excuse  him  from  their  performance.  Yet  it  is  evident  that 
the  existence  of  such  a  power  in  the  defendants  is  neces- 
sary to  establish  the  relation  of  principal  and  agent  be- 
tween the  receiver  and  the  defendants.  It  is  sObmitted, 
therefore,  that  no  proposition  can  be  more  absurd  than 
that  the  receiver  of  taxes  acted  as  the  agent  of  the  defend- 
ants in  the  collection  of  the  tax  in  question.  2.  There  is 
no  force  in  the  argument  or  proposition  that  the  defend- 
ants are  liable  in  this  action  because  they  have  received 
the  amount  of  the  tax.  The  tax  was  paid  to  the  chamber- 
lain by  the  receiver  of  taxes.  {Law%  1844,  ch,  238,  p.  369, 
§  8.)  The  provisions  of  law  above  cited,  make  it  the  duty 
of  the  receiver  of  taxes,  upon  the  payment  of  any  tax  to 
him,  to  pay  the  amount  thereof,  on  the  day  of  payment  to 
him,  to  the  chamberlain,  who  by  law  is  charged  with  the 
custody  of  all  moneys  belonging  either  to  the  city  or 
county.  {Valmti7Mi'%  Laws,  p.  273.  Laws  of  1857,  vol  1, 
ch.  466,  p,  879,  §  22.  Valentine's  Laws,  p.  1132.  2  B.  L. 
of  1813,  oh.  86,  p.  399,  §  151.).  The  tax  having  been  paid 
to  the  chamberlain  in  strict  conformity  to  the  provisions 
of  law,  directing  and  governing  such  payment,  it  follows 
that  the  possession  of  the  chamberlain  was  a  lawful  pos- 
session, however  illegal  the  tax  may  have  been  in  its  in- 
ception. Indeed,  legal  or  illegal,  the  defendants  would 
have  been  powerless  to  prevent  the  payment  of  the  tax  by 


NEW  YORK-JANUARY,  1868.  I79 

Union  Bank  r.  Mayor,  dbc.  of  New  York. 

the  one  officer  or  the  receipt  of  it  by  the  other.  They 
could  not  shut  the  doors  of  the  treasury  upon  a  fund  to 
which  the  law  declared  they  should  ever  be  opened.  The 
tax  had  been  assessed  and  collected  as  has  already  been 
shown,  without  the  slightest  agency  on  their  part.  The 
statute  of  the  state  had  selected  and  appointed  its  destina- 
tion when  so  collected,  and  no  power,  save  that  which  had 
selected  its  destination,  could  change  it.  Where  or  how 
was  the  amount  of  the  tax  to  be  deposited  if  not  as  the  law 
directed  ?  Who  would  be  responsible  for  its  safe  keeping? 
Would  a  direction  from  the  defendants  to  the  receiver  not 
to  pay,  or  to  the  chamberlain  not  to  receive,  excuse,  or  justify 
those  officers  in  their  neglect  to  perform  a  plain  statutory 
duty.  Would  such  direction,  if  made,  have  been  binding 
upon  either  of  those  officers  ?  Most  clearly  it  would  not. 
There  is  then  neither  reason  nor  justice  in  the  claim  that, 
because  the  chamberlain  received  the  amount  of  the  tax, 
the  defendants  are  liable  in  this  action  for  its  recovery. 
That  would  indeed  be  a  harsh  rule  of  law  which  would 
hold  the  defendants  persojially  liable  for  money  which  the 
chamberlain  was  compelled  by  law  to  receive,  because  he 
received  it.  This  presents  another  distinguishing  feature 
between  the  case  at  bar  and  some  of  those  cited  by  the 
counsel  for  the  plaintiffs.  In  those  cases  the  action  was 
against  the  officers  or  parties  who  were  illegally  in  the  pos- 
session of  the  money  or  property  sought  to  be  recovered, 
which  illegality  consisted  either  in  an  entire  want  of  juris- 
diction in  the  proceedings  in  which  the  money  was  col- 
lected or  the  property  seized,  or  in  the  total  absence  of  any 
right  in  the  party  prosecuted  to  the  possession  of  the  prop- 
erty. In  those  cases  the  action  was  against  the  wrong- 
doer. In  this  case  it  not  only  appeared  from  the  provi- 
sions of  law  governing  the  assessment  and  collection  of 
this  tax,  that  the  defendants  had  no  agency  in  the  matter, 
but  also  that  they  were  powerless  to  prevent  the  chamber- 
lain from  receiving  it    3.  Under  the  circumstances  of 
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Urn  case  it  ie  imposeible  for  the  court  to  reoder  an  iotelli- 
g«nt  and  joBt  decision  in  fitvor  of  the  plaintiffs.  The 
plaintiffs,  in  their  complaint,  assume  that  the  entire  tax 
assessed  against  them  was  levied  and  collected  for  the  use 
and  benefit  of  the  defendants.  It  certainly  is  the  only 
theory  upon  which  the  action  can  be  supported,  for  surely 
it  will  not  be  contended  that  the  defendants,  being  inno- 
cent of  any  wrong,  are  liable  to  the  plaintiff  in  a  sum 
greater  thmi  that  which  they  have  received  and  enjoyed. 
This  tax  was  levied  in  the  year  1862,  and  was  levied  under 
the  authority  conferred  upon  the  board  of  supervisors,  by 
the  various  statutes  referred  to  in  the  following  reports : 
Annual  report  of  comptroller  for  year  1862,  relative  to 
county  government.  County  taxes,  p.  64.  State  taxes,  p. 
150.  Annual  report  of  comptroller  for  1862,  relative  to 
city  government  City  taxes,  pp.  89,  90,  91.  The  exam- 
ination of  these  reports  will  disclose  that,  under  the  various 
provisions  of  law  therein  referred  to,  there  was  levied  by 
the  board  of  supervisors  of  the  county  of  New  York  for  the 
year  1862,  taxes  to  the  amount  of  $11,830,730.06,  for  the 
following  purposes :  State  purposes,  $2,212,930.84;  county 
purposes,  $4,655,582.34;  city  purposes,  $4,962,226.38.  Of 
this  sum,  the  state  and  county  taxes,  amounting  to  the 
sum  of  $6,868,512.68,  was  never  in  the  possession  nor 
under  the  control  of  the  defendants.  This  is  apparent 
from  the  provisions  of  law  to  which  reference  has  been 
heretofore  made.  The  entire  amount  of  the  tax  collected 
for  the  year  1862  was  paid  to  the  chamberlain  by  the  re- 
ceiver of  taxes,  as  the  same  was  collected  by  him.  {Laws 
of  1844,  ch.  238,  p.  369,  §  8.  Valentine' »  LawSy  p.  1255,  §  8. 
The  state  and  county  taxes  were  received  by  him  as  county 
treasurer.  (Laws  of  1813,  eh.  86,  p.  151.  Valentines  Laws, 
p.  1132.)  The  former  were  paid  over  to  the  state  treasurer, 
as  required  by  law,  (1  jB.  aS  5th  ed.  art  2,  ch.  13,  p.  925,  §  38,) 
the  latter  immediately  placed  to  the  credit  of  the  county ; 
the  conclusion^  therefore,  is  irresistible  that  the  defend- 


NEW  YORK-JANUARY,  1868.  181 

Union  Bank  v.  Mayor,  Ac.  of  New  York. 

snta  were  never  interested  in,  or  in  poBBession  of,  or  ben^ 
fited  by  that  portion  of  the  tax  for  18^,  applicable  to 
state  and  county  purposes  The  tax  paid  by  the  plaintifis 
was  levied  for  state,  city  and  connty  purposes,  and  it 
should  be  presumed  that  it  was  applied  to  the  purposes 
for  which  it  was  levied.  It  cannot  be  pretended  that  the 
defendants  would  be  liable  for  that  proportion  of  this  tax, 
applicable  to  state  and  county  puiposes.  Indeed  such  a 
claim  would  conflict  with  the  theory  upon  which  this  ac- 
tion is  based.  There  is  no  means  by  which  the  portion 
applicable  to  state  and  county  taxes  can  be  distinguished 
from  that  .applicable  to  city  purposes,  since  the  tax  was 
levied  and  paid  in  gross.  There  is,  therefore,  no  data 
within  the  reach  or  knowledge  of  the  court  which  will 
enable  it,  under  the  circumstances  of  this  case,  to  render  an 
intelligent  and  just  judgment,  and  to  determine  what  pro- 
portion of  the  tax  paid  by  the  plaintiffs  is  devoted  to  the 
use  of  the  defendants..  It  will  be  observed  apon  reference 
to  the  various  acts  under  authority  of  which  the  taxes  for 
the  year  1862  were  levied,  that  the  entire  amount  of  the 
tax  was  appropriated  by  the  legislature  to  specific  purposes 
and  objects  of  expenditure.  Of  the  county  taxes  there  was 
appropriated  for  ^^  salaries— judiciary  "  the  sum  of  9225,950 
of  the  city  taxes,  there  was  appropriated  the  sum  of 
f  11 5,233  for  ^^  salaries— city  courts/'  The  judges  and 
justices  of  the  respective  courts  have  been  paid  their  sala- 
ries for  the  year  1862  out  of  the  taxes  levied  for  the  year. 
They,  therefore,  equally  with  the  defendants,  would  be 
liable  to  an  action  to  recover  it  back,  if  the  mere  &fftof 
having  received  a  portion  of  a  tax  illegally  assessed,  lened 
or  collected,  can  be  held  to  render  a  party  liable  to  an 
action  for  its  recovery. 

Would  the  defendants  be  justified  in  refusing  to  apply 
taxes  which  had  been  levied  and  collected  to  the  purposes 
designated  by  law  upon  the  plea  that  they  had  been  ille- 
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gaily  levied  and  collected.  The  answer  to  such  a  plea  is 
obvious.  You  have  nothing  to  do  with  the  legality  or 
illegality  of  the  tax.  The  money  is  in  your  possession, 
and  the  statute  directs  you  to  disburse  it  for  specific  pur- 
poses. Perform  your  statutory  duty;  you  are  not  consti- 
tuted judges  of  the  legality  of  the  tax,  but  the  disbursers 
of  it,  and  if  ever  you  are  called  upon  to  account  for  your 
action,  the  statute  which  compelled  you  to  receive  it,  and 
made  it  your  duty  to  disburse  it,  shall  be  to  you  a  com- 
plete and  perfect  justification. 

There  is  no  provision  of  law  which  clothes  the  defend- 
ants with  any  power,  or  imposes  upon  them  any  duty  with 
respect  to  the  imposition  or  collection  of  taxes.  On  the 
contrary,  the  whole  matter  of  taxation  is  a  question  of 
state  concern.  The  power  of  taxation  is  a  sovereign  power, 
and  is  exercised  by  the  state  for  the  purposes  of  realizing 
a  revenue  with  which  to  defray  the  expenses  incident  to 
the  due  administration  of  the  government.  The  duties  of 
the  oflicers  charged  with  the  assessment  and  collection  of 
taxes  are  in  no  sense  private  or  corporate,  but  are  judicial 
and  administrative ;  and  in  the  performance  of  those  duties 
the  oflicers  do  not  act  as  agents  or  servants  of  the  defendants, 
but  as  oflicers  of  the  state  government  which  authorized  the 
tax,  designated  the  manner  in  which  it  should  be  assessed 
and  collected,  and  thepurposes  to  which  it  should  be  applied. 
The  defendants  having  had  no  agency  in  the  imposition  or 
collection  of  the  tax  in  question,  there  is  no  principle  upon 
which  they  can  be  made  liable  in  this  action.  (Lorillard  v. 
Town  ofMonroey  12  Barb.  161 ;  affirmed,  1  Kern.  392.)  . 

By  the  Court,  Geo.  G.  Barnard,  P.  J.  The  payment 
was  voluntary.  There  is  no  case  permitting  a  recovery 
back  of  money  paid  under  circumstances  like  those  dis- 
closed by  the  complaint  A  competent  authority,  and 
having  jurisdiction  over  the  subject  of  assessment,   for 
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purposes  of  taxation,  and  over  the  plaintiffs*  property,  did 
assess  the  plaintiffs  for  personal. property.  The  plaintiffs 
complained,  and  applied  to  the  courts  for  redress.  Before 
the  final  decision  in  the  Court  of  Appeals,  the  officer 
having  charge  of  the  collection  of  taxes  gave  a  notice, 
doubtless  as  required  by  law,  to  the  plaintiffi,  requiring 
payment,  or  that,  in  the  event  of  non-payment,  a  warrant 
would  be  issued  to  collect  the  same.  The  plaintiffs  then 
pay  the  assessment.  There  was  no  warrant — no  seizure — 
no  threatened  seizure — no  payment  of  money  to  free  their 
property  from  the  possession  of  another — no  ignorance  of 
the  fiskcts.  It  was  a  pure,  voluntary  payment,  and  no 
action  will  lie  to  recover  the  same  back.  I  think  the 
action  cannot  be  maintained  if  payment  was  coercive. 
The  action  is  the  old  action  for  money  had  and  received. 
It  existed  and  was  upheld  in  all  cases  where  a  defendant 
obtained  possession  of  the  plaintiff's  money,  which,  in 
justice  and  equity,  could  not  be  retained.  A  receipt  of 
the  money,  and  a  lack  of  legal  right  to  retain  it,  were  both 
necessary  in  the  action.  Jurisdiction  to  impose  and  col- 
lect taxes  are  established  and  regulated  by  state  authority. 
Minute  provision  is  made  for  the  various  steps  necessary 
to  be  taken  by  the  several  officers,  and  the  money  received 
is  finally  applied  by  state  law.  In  every  city  the  tax  is 
made  up  for  three  separate  purposes.  One  part  thereof  is 
destined  for  the  state  itself;  one  part  for  the  couuty ;  and 
one  part  for  the  city.  The  city  hfes  no  power  to  add  to, 
or  take  from,  the  tax  books,  and  no  control  whatever  over 
the  receiver  of  taxes.  The  city  has  had  from  the  cham- 
berlain its  portion  of  taxes  raised,  but  so  also  have  the  state 
and  county.  Who*is  chargeable  with  the  plaintiffs* 
money  ?  Who  had  it  ?  Who  received  it  ?  Who  retains 
it,  agrinst  equity  and  good  conscience,  from  the  plaintiffs  ? 
The  city,  for  its  purposes,  has  received  less  than  a  third 
'  of  the  taxes  raised.    I  cannot  see  that  the  city  of  New 
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York  has  either  imposed  an  illegal  tax  on  the  plaintiffs, 
or  received  the  proceeds  of  an  illegal  tax  collected  from 
the  plaintiff. 
The  judgment  should^  therefore,  be  affirmed,  with  coBt& 

[Nbw  Tosk  Gbsbral  Tbbh,  JaQuary  0, 1868.    Geo,  G.  Barnard,  Jngraham 
and  SiUherUmdf  JnstioeB. 


PErroHARD  VS.  The  Bane  of  Califoenia. 
FiSKB  and  others  vs.  Thb  Samb. 

Under  section  248  of  the  Code  of  Procedure,  Trhidi  prorides  that  the  sheriff 
shall  be  entitled  to  poundage  upon  the  amount  paid  on  the  "  setUeoaent**  of 
an  attachment  suit,  the  sheriff  is  entitled  to  poundage  where  an  arrange- 
ment is  made  by  which  the  defendants  agree  to  pay  certain  drafts  if  the 
snit  shall  be  discontinued,  and  this  Is  done,  and  the  money  paid. 

APPEAL  from  an  order  of  Justice  Inoeaham^  taxing 
the  fees  of  the  sheriff,  under  attachments  issued  in 
the  above  actions.    The  following  opinion  was  given  by 

Ingeaham,  J.  The  sheriff,  under  section  243  of  the 
Code,  is  entitled  to  poundage  on  the  amount  paid  on  the 
settlement  of  an  attachment  suit.  The  plaintiff  held  the 
drafts,  and  the  attachments  were  issued  to  collect  them. 
A  settlement  was  made,  viz.  to  pay  the  drafts  if  the  suits 
were  discontinued.  This  was  done,  and  the  money  paid. 
That  entitled  the  sheriff  to  poundage  on  the  sum  paid. 

The  right  to  poundage  does  not  depend  on  the  recovery 
in  the  suit,  but  on  the  sum  paid  to  settle ;  and  it  does  not 
alter  the  sheriff's  right,  if  the  plaintiffs  agree  to  discon- 
tinue first,  in  order  to  get  their  pay.  The  sheriff  cannot 
be  deprived  of  his  poundage  by  such  discontinunce. 
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The  sheriff  is  entitled  to  poaadage  on  the  smoantpaid 
to  take  up  the  drafts. 

John  E.  BurriO,  for  the  t)laitttiffi 

Ira  D.  Shaffer^  for  the  sheriffL 

By  the  Court,  Geo.  G.  Barnard,  P.  J.  By  section  243 
of  the  Code,  it  is  provided  that  the  sheriff  shall  be  enti- 
tled to  poundage  on  the  amount  paid  on  the  ^^  settlement 
of  the  suit  in  which  the  attachment  was  issued."  The 
word  "settlement"  is  thus  defined  "act  of  settlement ^ 
adjustment"  &c.  Was  there  a  settlement  here?  That 
there  was,  is  as  clear  as  the  sun.  The  plaintiff's  owner- 
ship of  the  drafts  in  suit  is  conceded,  and  that  money, 
belonging  to  the  bank,  in  an  amount  more  than  sufficient 
to  satisfy  the  plaintiff's  demands  was  duly  attached,  is 
clear.  The  suits  were  not  defended.  They  were  the  sub- 
ject of  amicable  ac^ustment  The  plan  of  settlement 
was  this :  discontinuance  of  the  suits,  and  thus  release  our 
money  from  the  lien  of  the  attachments,  and  we  will 
appropriate  the  same  to  the  payment  of  the  drafts.  This 
proposition  was  assented  to,  and  the  arrangement  pro- 
posed consummated.  The  amount  of  the  drafts,  without 
interest  or  costs,  was  paid,  and  Judge  Ingraham  has 
allowed  poundage  on  the  amount  thus  paid.  The  ruling 
of  the  judge  was  clearly  right 

Orders  affirmed,  with  costs. 

[Nbw  Tobk  Gbnbral  Tbbx,  January  6, 1868.    G«o,  O,  B«mardt  SutherUmd 
and  Ingraham,  Justices. 
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Pbtsb  Ctthe  vs.  Abbam  La  Fontain,  impleaded  with 
Francis  Valley. 

51  186|  In  an  action  of  ejectment,  brought  by  a  yendor,  or  his  grantee,  to  recover  lands 
*-^—  I  in  the  possessioii  of  the  defendant  under  an  executory  contract  of  sale,  for 
88h  229I  de&ult  in  the  payment  of  one  of  the  instalhnents  at  the  time  fixed  upon  by 
5ib  186  the  contract;  hsld  that  the  defendant  might  interpose  an  equitable  defense, 

"  and  the  court  would  consider  the  case  in  the  same  view  as  though  the  de- 

fendant had  commenced  a  cross  action  and  applied  for  an  ii^unction. 

The  decision  of  such  a  question  consists  of  a  single  conclusion  of  law,  and  a 
general  exception  is  sufiBcient 

When  the  grounds  of  defense  may  be  clearly  understood  by  the  answer,  and 
the  parties  go  to  trial  and  actually  try  the  very  question  on  which  their 
rights  depend,  objections  to  the  answer  on  account  of  a  defective  statement 
of  fiusts  will  be  disregarded  on  appeal. 

Where  the  plaintiff  had  taken  a  conveyance  of  the  lands,  and  an  assignment 

.  of  the  contract,  with  notice  of  the  purchaser's  equity ;  ffeld  that  he  was  in 
no  better  position  to  enforce  a  forfeiture  than  his  assignor. 

When  the  time  of  payment  has  been  extended  with  the  assent  of  the  vendor, 
and  no  certain  time  fixed  when  payment  will  be  required,  the  vendor  cannot 
afterwards  forfeit  the  contract  by  requiring  immediate  payment,  but  the 
vendee  is  entitled  to  a  reasonable  (ime  after  notice,  to  make  bis  payment. 

It  §eem$  that  the  vendor  may  deprive  himself  of  the  right  to  exact  a  forfeiture 
by  afterwards  revising  payment  upon  another  and  untenable  ground. 

An  action  of  ejectment  by  the  vendor  to  recover  possession  for  default  in  pay- 
ment of  the  purchase  money,  being  a  legal  action,  as  defined  by  the  Code, 
the  defendant,  if  he  succeeds,  is  entitled  to  costs,  although  in  an  equitable 
action  for  the  same  relief  he  might  be  charged  with  costs. 

APPEAL  from  a  judgment  rendered  upon  the  decision 
of  the  court  at  circuit,  upon  a  trial  by  the  court  with- 
out a  jury. 

The  action  was  ejectment  to  recover  the  possession  of 
certain  premises  in  possession  of  the  defendant  under  a 
contract  of  purchase,  upon  the  allegation  that  La  Fontain, 
the  purchaser,  had  made  default  in  the  second  payment 
as  provided  for  in  the  contract.  The  defense  was  that  the 
time  of  payment  had  been  extended  by  parol  contract, 
and  that  before  the  commencement  of  this  suit  the  defend- 
ant La  Fontain  tendered  the  amount  of  the  payment  and 
the  interest  that  had  become  due  on  the  same ;  and  that 
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the  said  defendant  has  always,  since  said  tender,  heen 
ready  and  willing,  and  is  still  ready  and  willing,  to  ptly 
the  same,  and  that  he  has  hronght  the  money  into  coart 
ready  for  the  plaintiff  if  he  will  accept  the  same. 

On  the  trial  the  contract  was  produced  and  proved,  by 
which  it  appeared  that  on  the  second  day  of  August,  1864, 
Francis  Ponto,  by  his  written  agreement  of  that  date,  for 
the  consideration  of  the  sum  of  $107.75  to  be  duly  paid 
by  Abram  La  Fontain,  contracted  to  sell  the  premises  in 
question  situated  in  the  town  of  Champion,  Jefferson 
county,  to  La  Fontain ;  and  that  La  Fontain  agreed  to 
pay  the  same  in  three  equal  payments,  together  with  inter- 
est to  be  paid  annually ;  the  first  payment  to  be  made 
29th  of  June,  1865,  the  said  La  Fontain  to  have  posses- 
sion on  and  after  the  date  of  the  said  agreement,  and  in 
case  of  failure  of  payments,  the  contract  to  be  void. 

The  defendant  went  into  possession,  but  the  payment 
that  became  due  June  29,  1865,  was  not  made.  There 
i^as  evidence  tending  to  show  that  it  was  postponed  by 
consent  of  the  vendor ;  that  afterward  Ponto  called  upon 
him  for  it,  but  he  was  not  prepared  to  make  it,  when  he 
declared  his  intention  to  sell  the  land  to  the  plaintiff,  and 
that  La  Fontain  expressed  his  willingness  that  he  should 
sell. 

On  the  3d  of  July,  1865,  Ponto  and  his  wife  conveyed 
the  premises  to  the  plaintiff  for  the  consideration  of 
(115.35,  and  at  the  same  time  Ponto  assigned  to  the  plain- 
tiff the  contract  of  sale.  On  the  same  day  the  plaintiff 
served  upon  La  Fontain  a  written  notice  declaring  the 
contract  to  be  null  and  void  and  demanding  a  surrender 
of  the  premises.  On  the  5th  day  of  July,  1865,  La  Fon- 
tain attempted  to  make  a  tender,  and  on  the  6th  day  of 
July  actually  tendered  the  amount  due  on  the  contract 
with  interest  The  only  reason  the  plaintiff  gave  for  not 
accepting  the  tender,  was  that  it  was  not  enough. 

The  judge  on  the  trial  found  as  additional  facts  that 
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the  time  of  payment  was  extended ;  that  on  the  3d  day 
of  July,  Ponto  requested  payment  and  that  La  Fontain 
said  he  could  not  pay,  and  also  told  Ponto  to  sell,  and 
requested  time  of  the  plaintiff  in  the  event  he  purchased. 
This  fact  is  found  against  the  evidence  of  La  Fontain,  who 
testified  that  he  did  not  assent  to  the  sale  to  the  plaintiff, 
nor  did  he  understand  that  Ponto  intended  to  sell,  or  the 
plaintiff  to  purchase  any  thing  beyond  the  payments. 

It  is  also  found  by  the  judge  that  the  value  of  the 
premises  was  considerable  more  than  the  amount  due  upon 
the  contract,  so  that  it  would  be  improbable  that  La  Fon- 
tain should  be  willing  to  forfeit  his  contract.  As  a  matter 
of  law  the  judge  found  that  the  transaction  of  the  3d  of 
July  was  a  rescission  of  the  contract,  and  that  La  Fontain 
cannot  now  insist  upon  any  rights  under  it,  and  thereupon 
ordered  judgment  for  the  plaintiff. 

JcM.  F.  Starhuehj  for  the  plaintiff. 

L.  JET.  Brown,  for  the  defendant 

By  the  Oourtj  MoBaAN,  J.  The  case  contains  only  a 
•general  objection  to  the  legal  conclusion  of  the  judge 
upon  the  trial,  and  if  this  was  strictly  a  legal  action,  and 
did  not  depend  for  its  decision  upon  equitable  consider- 
ations, it  is  doubtful  if  we  have  any  authority  to  review 
the  case. 

Under  the  Code  of  Procedure,  the  defendant  may,  how- 
ever, interpose  on  equitable  as  well  as  a  legal  defense ;  and 
when  it  is  inequitable  to  enforce  a  penalty  or  forfeiture,  the 
court  may  doubtless  consider  the  case  in  the  same  view  as 
though  the  defendant  had  commenced  a  cross  action,  or 
applied  for  an  injunction  to  restrain  the  vendor  from  pro- 
ceeding against  the  vendee  in  ejectment.  An  injunction 
was  formerly  applied  for  in  such  case,  and  granted,  when 
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the  court)  under  the  circumatauces,  deemed  it  equitable 
to  relieve  the  tenant  from  a  forfeiture  of  hie  estate. 

ThiB  jurisdiction  was  often  ancillary  to  that  in  ipeeific 
pefformancej  for  the  purpose  of  preventing  the  defendant 
making  use  of  the  legal  interest  vested  in  a  way  inconsist^ 
ent  with  the  equity  claimed  by  the  plaintiff;  and  an  in- 
junction was  allowed  on  the  plaintiff  showing  a  prima  facte 
case  for  ipeeific  perforrMmee.  (1  WatervuMC%  JEdw.  en  Ir^ 
/tmetioni,  49,  50.    Fry  on  Specific  Ferfarmaneej  334,  §  760.) 

And  this  relief  has  been  applied  to  cases  where  a  speci- 
fic performance  of  a  contract  is  sought  to  be  enforced,  and 
yet  the  party  has  not  punctually  performed  the  contract  on 
fais  own  part,  but  has  been  in  default,  (2  Start's  Hq,  Jur, 
§  1315,)  especially  when  the  party  comes  recenti  facto  to  ask 
performance;  the  suit  is  treated  with  indulgence,  and 
generally  with  favor  by  the  court  {Id.  §  776.)  "When 
time  is  of  the  essence  of  the  contract  it  may  be  waived  by 
proceeding  in  the  purchase  after  the  time  has  elapsed, 
although  if  the  other  party  on  notice  to  perform  is  after- 
wards guilty  of  improper  delays  in  completing  the  pur- 
chase, the  relief  will  be  denied.    (Id.) 

When  the  terms  of  an  agreement  have  not  been  strictly 
complied  with,  or  are  incapable  of  being  strictly  complied 
with,  still  if  there  has  not  been  gross  negligence  in  the 
party  and  it  is  conscientious  that  the  agreement  should  be 
performed,  a  court  of  equity  may  interfere,  and  decree  a 
specific  performance.  {Id,  §  775.  WtOard't  JEq,  Jur.  292, 
293,  294.) 

The  judge,  in  his  opinion,  expresses  regret  that  he  is 
compelled  to  come  to  the  conclusion  he  does,  as  it  may 
deprive  the  defendant  of  a  valuable  interest  in  the  prop- 
erty. I  think  it  is  apparent  that  the  learned  judge  did  not 
look  into  the  equity  of  the  defendant  with  a  view  of  re- 
lieving him  from  the  forfeiture  of  his  contract  The  evi- 
dence tended  verycleary  to  show  that  the  defendant  did 
not  intend  to  forfeit  the  contract,  and  that  he  probably 
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labored  under  a  misapprehension  as  to  his  rights.  It  ap- 
pears that  he  immediately  applied  to  the  plaintiff,  after  he 
took  a  conveyance  of  the  premises,  for  further  time  to  make 
his  payments ;  but  the  plaintiff  immedaitely  gave  him  no- 
tice of  forfeiture.  This  is  wholly  inconsistent  with  the 
conclusion  that  the  defendant  supposed  that  he  had  con- 
sented to  a  rescission  of  the  contract,  whatever  the  other 
parties  might  have  thought  of  it 

It  would  seem  from  the  evidence  in  the  case  that  the 
defendant  acted  in  ignorance  of  his  rights;  but  as  he 
offered  to  pay  on  the  fifth  of  July,  it  would  be  very  harsh 
to  deprive  him  of  a  valuable  interest,  because  he  had,  in 
ignorance  of  his  strict  duty,  neglected  to  pay  from  the  3d 
to  the  5th  of  July.  And  there  are  respectable  authorities 
which  declare  that  the  plaintiff  waived  the  forfeiture  on 
the  6th,  when  the  payment  was  actually  tendered,  by  re- 
fusing it  upon  another  and  untenable  ground.  Although 
the  offer  of  payment  was  too  late  to  subject  the  plaintiff 
to  damages  for  non-performance,  it  was  in  season  to  de- 
prive the  plaintiff  of  his  right  to  insist  upon  a  forfeiture. 
{Friesa  v.  Uifer,  24  N.  T.  Rep.  367,  Aliens  J,  citing  and 
commenting  upon  the  authority  of  Gould  v.  Bankiy  8  Wend. 
562.) 

It  was  said  by  Cowen,  J.  in  Wright  v.  Moorcj  (21  Wend. 
234,)  that  when  the  vendee  declares  that  he  cannot  pay, 
and  that  the  land  must  probably  revert,  there  appears  to 
be  an  end  to  all  implied  understanding  that  the  possession 
should  continue,  and  a  court  of  equity  would,  after  that, 
feel  reluctant  to  interfere  and  protect  the  possession,  even 
in  the  event  of  the  vendee's  changing  his  mind,  and  offer- 
ing to  pay.  The  power  of  a  court  of  equity  thus  to  inter- 
fere, is  here  acknowledged,  and  where  it  would  be  uncon- 
scientious for  the  vendor  to  insist  upon  a  forfeiture  in  such 
a  case,  I  think  the  court  would  be  somewhat  astute  to  seize 
upon  almost  any  circumstance  which  would  deprive  the 
vendor  of  the  right  of  enforcing  a  forfeiture.    And  there 
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is  a  manifest  distinction  between  cases  where  a  forfeiture 
is  claimed,  and  where  it  is  resisted.  Where  it  is  claimed, 
it  may  be  waived  according  to  the  authorities  by  the  ven- 
dor putting  his  refusal  to  accept  upon  untenable  grounds ; 
but  while  the  vendee  may  thus  get  rid  of  a  forfeiture,  he 
cannot  take  advantage  of  it  to  enforce  a  penalty  or  forfeit- 
ure against  the  vendor. 

In  my  opinion  the  equity- of  the  defendant  to  apply  for 
a  specific  performance  of  the  contract  upon  tendering  pay- 
ment was  not  sufficiently  considered  by  the  learned  judge 
on  the  trial  The  claim  of  the  defendant  to  a  specific  per- 
formance of  his  contract  is  an  application  to  the  equitable 
jurisdiction  of  the  court ;  and  in  such  a  contract  time  is 
not  generally  considered  very  material,  because  the  land 
sold  was  not  of  greater  or  less  value,  according  to  the 
effluxion  of  time.  And  the  parties  themselves  treated  it 
as  not  of  the  essence  of  the  contract,  for  the  judge  finds, 
as  I  understand  the  case,  that  the  time  of  the  second  pay- 
ment was  extended  by  parol  until  notice  should  be  given 
by  the  vendor  that  he  required  the  same ;  and  no  notice 
was  given  that  payment  was  required  until  the  third  day  of 
July,  and  then  the  vendee  was  requested  to  pay  immedi- 
ately or  else  the  vendor  would  sell  and  convey  the  prem- 
ises to  the  plaintifil  Upon  a  conveyance  that  day  to  the 
plaintiff  which  was  accompanied  by  an  assignment  of  the 
contract,  the  plaintifi'  gave  immediate  notice  to  the  defend- 
ant that  the  contract  was  forfeited  for  non-payment  of  the 
second  installment. 

As  notice,  was  required  on  the  third  day  of  July,  before 
the  defendant  could  be  considered  in  de&ult,  it  is  appa- 
rent the  notice  should  have  given  the  plaintiff  a  reasonable 
time  to  make  the  payment  As  was  said  by  Chancellor 
"Walworth  in  Harris  v.  Troupj  (8  Faigty  427,)  it  would  be 
inequitable  after  the  vendee  had  waived  the  forfeiture  "  to 
suddenly  stop  short  and  insist  upon  a  forfeiture,  with- 
out any  previous  intimation  that  he  intended  to  do  so.*' 
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Without  doubt,  the  vendor  after  waiving  payment  at  the 
time  &ced  by  the  contract,  could  by  proper  notice  bind  the 
defendant  to  make  the  payment  within  a  reasonable,  time, 
which  time  must  greatly  depend  upon  the  drcumstances 
of  the  particular  case ;  and  three  days  notice  by  a  vendor 
would,  it  seems,  be  too  short  {Dart  on  Vendan  and  Pur- 
eha8er9,  211.  Sug.  306.)  And  it  was  held  in  Burand  v. 
8agey  (11  Wii,  Rep.  151,)  that  where  there  had  been  a  de- 
fault in  maldng  payment  upon  a  contract  for  the  sale  of 
real  estate,  and  the  party  to  whom  the  money  was  due,  did 
acts  which  waived  the  payment,  the  time  of  payment  was 
not  so  much  of  the  essence  of  the  contract  that  one  day's 
default  should  defeat  the  rights  of  the  other  party.  In 
Edgertcn  v.  Peekham,  (11  Paige,  352,)  the  qnestion  is  dis- 
cussed with  great  research  and  ability,  by  QridUjfj  vice 
chancellor^  where  it  is  clearly  shown  by  citation  of  numer- 
ous authorities  that  the  court  may  relieve  the  vendee  from 
a  forfeiture  of  his  contract,  after  it  has  been  partly  per- 
formed, and  there  has  been  no  change  in  the  circumstances 
of  the  parties ;  and  when  the  omission  to  pay  at  the  exact 
day  has  not  been  so  unreasonable  as  to  furnish  evidence 
of  abandonment  of  the  contract  by  the  vendee,  or  in  some 
degree  to  have  affected  the  circumstances  of  the  parties  or 
the  property  in  question. 

In  my  opinion,  the  plaintiff  could  not  terminate  the  con- 
tract without  giving  to  the  defendant  a  reasonable  time  to 
make  the  payment;  and,  I  think,  the  defendant  never 
intended  to  abandon  the  purchase.  The  contract  was  in 
full  force  when  the  plaintiff  took  the  conveyance,  for  he 
undertook  to  deal  afterward  with  the  defendant  and  for- 
feit the  contract  To  enable  him  to  do  that,  he  took  an 
assignment  of  the  contract,  as  well  as  a  conveyance  of  the 
legal  title.  It  is  made  a  question  whether  the  plaintiff 
merely  purchased  the  payments  or  the  land.  I  do  not 
regard  the  question  of  any  importance,  except  as  it  may 
have  confused  or  misled  the  defendant    The  plaintiff  paid 
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$115.35  for  the  conveyance,  which  was  justltke riimoafii,    "^  J 
due  upon  the  defendant's  contract  of  purchase.  ^.Thisvwaif^^^^^ 
much  less  than  the  premises  were  worth.    If  the  ^6||jtft^    . 
ant  had  then  paid  the  second  installment,  the  plaintiff 
would  have  realized  the  amount  he  paid  for  the  convey- 
ance, with  interest.    But,  if  he  could,  by  his  dealings  with  . 
the  defendant,  forfeit  the  contract,  he  would  have  obtained 
the  ^premises,  valued  at  nearly  $400,   for  the  sum  of 
$115.35.    As  the  defendant  was  excited,  and  may  have 
been  quite  ignorant  of  the  English  language,  it  was  not  a 
difficult  matter  for  the  plaintiff  to  adopt  a  course  of  oon« 
doct  towards  him  which  would  furnish  an  excuse  for 
terminating  the  contract    The  defendant,  however,  testi- 
fied that  he  supposed  that  the  plaintiff  was  simply  buying 
the  payments.   If  the  plaintiff  had  explained,  and  informed 
the  defendant  that  he  intended  to  forfeit  the  contract  for 
non-payment,  if  he  did  not  pay  within  a  reasonable  time ; 
and  if  he  had  waited  such  reasonable  time,  the  case  would 
be  different 

The  principle  upon  which  the  court  proceeds  in  such  a 
case  is,  that  one  party  ought  not  to  take  advantage  of  a 
legal  right,  when  its  rigid  exercise  would  produce  loss  or 
injury.  If  the  vendor  can  have  the  foil  benefit  of  his  con- 
tract, as  originally  provided,  the  court  regarding  the  sub- 
stance of  the  trausaction,  and  having  authority  to  do 
so,  will  relieve  against  a  forfeiture  or  penalty,  and  will 
sustain  the  performance  of  the  contract,  if  it  can  adminis- 
ter real  justice  between  the  parties.  {Joremy'9  Eq.  Jur.  471.) 

There  is  no  doubt  as  to  the  real  justice  of  the  case.  If  ^ 
the  defendant  is  allowed  to  perform  the  contract,  he  only 
retains  what  clearly  belongs  to  him,  while  the  plaintiff 
^virill  obtain  all  he  has  paid,  with  legal  interest.  The  value 
of  the  property  is  not  fluctuating,  and  there  has  not  been 
saoh  an  unreasonable  delay,  in  the  payment  of  the  second 
installmjent,  as  to  fomish  evidence  of  an  f^bandonment ; 
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while  I  am  quite  certain  that  the  defendant  never  intended 
to  abandon  it,  although  he  may  have  been  caught  in  the 
use  of  language,  which  may  have  given  color  to  such  an 
inference.  Upon  the  facts  detailed  in  the  evidence  and 
findings  of  the  judge,  I  am  of  opinion  that  the  defendant 
is  entitled  to  a  specific  performance  of  the  contract  by  the 
plaintiff. 

The  defense  set  up  does  not  claim  affirmative  relief. 
But  that  is  not  necessary.  Even  in  a  complaint,  if  the 
facts  stated  entitle  the  plaintiff  to  a  particular  relief,  the 
plaintiff  may  proceed  as  though  he  had  prayed  in  terms 
for  such  relief,  although  the  complaint  contains  no  such 
prayer.  {JEmery  v.  Pease,  20  N.  T.  Rep.  62.)  And  a 
defect  in  the  complaint  or  answer  is  aided  by  proving  the 
facts  material  to  the  cause  of  action  or  defense.  (Louns- 
bury  V.  Furdyj  18  id.  515.)  And  when  the  ground  of 
defense  may  be  clearly  understood  by  the  answer,  ajQd,the 
parties  go  to  trial,  and  actually  try  the  very  questign  on 
which  their  rights  depend,  objections  to  the  answer,  on 
account  of  a  defective  statement  of  facts,  will  be  disre-' 
garded  on  appeal.  (Phillips  v.  Qorham^  17  id.  275.)  And 
in  Bate  v.  Qrahamy  (11  id.  237,)  a  complaint  was  amended 
after  appeal  by  adding  a  material  allegation. 

There  having  been  no  objections  taken  upon  the  trial, 
as  to  the  form  of  the  answer  in  this  case,  and  the  facts 
appearing  in  evidence  upon  which  the  rights  of  the  parties 
depend,  I  am  of  opinion  that  it  is  the  duty  of  the  court,  on 
appeal,  to  treat  the  answer  as  sufficient,  and,  if  it  is  not, 
to  allow  an  amendment.    ( Wright  v.  Whiting,  40  Barl.  235.) 

Upon  the  facts  proved  on  the  trial,  t^nd  found  by  the 
judge,  the  question  is,  whether,  according  to  the  whole  * 
law  of  the  land  applicable  to  the  case,  the  plaintiff  makes 
out  the  right  which  he  seeks  to  establish,  or  the  defendant 
shows  that  the  plaintiff  ought  not  to  have  the  relief  sought 
{Johnson,  J.  in  Crary  v.  Q-oodman,  2  Kem.  268.)  The 
decision  in  this,  case  consisted  of  a  single  conclusion  of 
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law,  from  an  undispated  state  of  facts,  and  a  general 
exception  is  available,    (a  N.  Y.  Bep.  663.    10  id.  328.) 

The  action  is,  doubtless,  to  be  regarded  as  a  legal 
action  for  the  recovery  of  specific  real  property,  and  is 
triable  by  a  jury.  The  Code,  however,  has  made  a  pro- 
vision in  such  a  case  that  the  jury  may  render  a  genera.1 
or  special  verdict ;  but,  if  they  render  a  general  verdict, 
the  court  may  instruct  them  to  find  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing.  (Obde,  §  261.)  And 
when  a  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  controls  the  latter,  and  the 
court  is  required  to  give  judgment  accordingly.  {Code^ 
5  262.)  And  the  court  may,  in  giving  judgment,  grant  to 
the  defendant  any  affirmative  relief  to  which  he  may  be 
entitled.  {Code,  §  274, 9ub.  2.)  When  the  trial  is  without 
a  jury,  doubtless  the  court  may  render  the  same  relief. 

The'  circumstances  which,  in  a  court  of  equity,  would 
authorize  the  court  to  interfere  to  protect  a  tenant  or  pur- 
chaser in  possession  of  real  estate  against  a  forfeiture,  have 
never  been  considered  proper  subjects  of  trial  by  a  jury  ; 
but  when  the  jury  find  the  facts  upon  which  the  right  to 
relief  depends,  it  is  the  duty  of  the  court  to  proceed  to 
administer  the  law  upon  principles  of  equity  applicable 
to  the  facts  thus  found.  The  Code  has  not  made  any  pro- 
vision, in  such  a  case,  authorizing  the  court  to  deal  with 
the  question  of  costs ;  but  the  costs  are  chai^geable  to  the 
plaintifiT,  although  the  defendant,  in  an  equitable  action 
for  specific  performance,  may  be  charged  with  the  costs, 
or  the  relief  may  be  awarded  to  him  without  costs.  This 
is  to  be  regretted,  but  I  know  of  no  authority  for  denying 
coBts  to  the  defendant,  if  he  succeeds  in  this  action.  As 
to  the  costs  of  appeal,  they  are  in  the  discretion  of  the 
court.     (Obde,  §306.) 

In  my  opinion,  the  judgment  should  be  reversed,  with- 
out costs,  and  a  new  trial  granted.  There  is,  however,  no 
necessity  for  another  trial,  as  upon  the  facts  of  the  case  aa 
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diaeloQed  on  the  trial  before  the  judge,  the  defen^nt  is 
entitled  to  a  judgment  in  his  favor,  he  haying  brought  the 
amount  of  the  second  payment  into  courts  where  it  re- 
mains, suligeet  to  the  order  of  the  plaintifiil  But  I  am  not 
aware  that  we  can  direct  final  judgment,  in  such  a  case,  for 
the  defendant  If  not^  the  cause  will  have  to  go  back 
for  a  new  trial, 

FosTKB,  X  concurred. 

Judgment  reversed,  and  new  trial  granted. 

[Oko^dacia  Qvfjauh  Tben,  J^n^iy  7, 1868.    liuier,  MnUm  and  Jf«fy/«i» 
Jofltioes.] 
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Brooks  v$.  Galsteb. 

Where  ]aa4  U  rented  for  »  nursery,  Hhe  tenant  nmat  remoTe  the  trees  before 
he  quits  poeefBsion,  on  the  termination  of  his  lease,  or  the  title  will  vest  in 
the  owner  of  the  reversion. 

APPEAIi  Iron^  a  ju4giBent  entered  upon  the  report  of  a 
referee.  The  plaintiff's  claim  was  for  a  conversion  of 
a  quantity  of  nuwieiy  trees  growing  upon  the  laud  of  the 
defendant.  The  land  originally  belonged  to  Ephraim  C. 
Fitzgerald,  and  he  leased  ten  acres  to  H.  M.  Banny  and 
H.  M,  ConWing  for  a  nursery,  from  year  to  year.  The 
lease  appears  to  have  been  in  writing,  but  it  was  not  pro- 
duced or  proved  on  the  trial.  Conkling  afterwards  sold 
the  nuirsejy  to  Jtanny,  and  afterwards  the  trees  were  sold 
by  the  shenfi^  on  an  execution  against  Banny,  to  James 
Johnson,  an4  Johnso©  sold  them  to  J.  Dwight  Alvord. 
The  land  on  which  the  nursery  was  cultivated  was  after- 
wards and  on  the  19th  day  of  July,  1864,  conveyed  to 
John  M*.  J^yoox,  Jaycox  let  the  farm  to  Thomas  Brint- 
mU  to  cultivate  on  shiu'es  £rom  April  1, 1865,  with  the 
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privilege  of  another  year,  and  Brintnall)  in  fadiy  M<yepted 
it  for  tro  yeare,  ap  to  April  1, 1867. 

In  the  mean  time  the  nursery  grounds  had  dwitidled 
down  from  ten  acrea  to  two  acres  of  ground,  and  with  the 
consent  of  Jacox,  Brintnall  rented  the  two  acres  to  Alvord 
for  the  sum  of  thirty-five  dollars,  no  particular  time  being 
fixed  when  liie  lease  should  expire.  Alvord  took  op  a 
large  number  of  the  trees,  some  in  the  spring  of  1886*  In 
the  latter  part  of  April,  1866,  Alvord  sbld  the  remaining 
trees  to  the  plaintiff  An  arrangement  was  theft  made 
between  Brintnall  and  Brooks,  by  which  Bmoks  was  to 
have  until  a  certain  time  to  remove  the  trees,  and  Brooks 
paid  him,  or  agreed  to  pay  him,  for  th6  use  of  the  two 
acres  in  the  mean  time.  Brintnall  testified  that  he  only 
gave  him  until  the  first  of  April,  1867,  while  Brookd 
claimed  that  he  was  to  have  until  the  season  expired  for 
nursery  trees,  and  the  referee  filids  thai  the  deason  for 
removing  trees  did  not  expire  until  about  May  1. 

Jaycox  conveyed  the  land  on  which  the  nursery  was 
situated  to  the  defendant  September  18th,  1866,  and  agreed 
to  yield  up  the  possession  on  the  first  day  of  April,  18€7, 
at  which  time  the  defendant  actually  took  poesesidon  of 
the  premises. 

It'  does  not  appear  that  the  defendant  knew  what  claim, 
if  any,  the  plaintiff  had  upon  the  nursery,  when  he  pur- 
chased  the  premises  of  Jaycox.  A  few  days  after  the  first 
of  April,  1867,  the  plaintiff  went  to  the  defendant,  and 
claimed  and  asked  for  the  trees.  The  evidence  is  contra* 
dictory  as  to  what  took  place  at  the  time.  Brooks  testified 
that  the  defendant  told  him  that  he  did  not  know  any 
thing  about  it ;  that  he  had  bought  the  farm  without  any 
restriction,  and  that  the  trees  belonged  to  him.  The  de- 
fendant testified  that  he  told  the  plaintiff  if  he  Owned  the 
trees  to  take  them  away ;  but  if  he  took  them,  he  must 
take  them  clean  out;  that  the  plaintiff  replied  that  if  he 
coald  pick  them  out  he  would  take  them^  and  that  he 
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(defendant)  declined  to  let  him  pick  them  out  After- 
wards, and  on  the  25th  of  April,  1867,  this  suit  was  com- 
menced. 

The  referee  found  as  matter  of  fact,  that  Brintnall's  con- 
tract expired  April  1,  1867.  And  he  refused  to  find  that 
the  plaintiff  rented  the  nursery  grounds  of  Jaycox  or 
Brintnall  for  another  season  for  nursery  purposes.  And 
among  other  things,  he  found  as  matter  of  law  that  the 
defendant  on  taking  possession  of  the  land,  on  the  first  of 
April,  1867,  became  'the  absolute  owner  of  the  trees  in 
question,  and  that  the  refusal  of  the  defendant  to  allow  the 
plaintiff  to  remove  the  trees  unless  he  would  clear  the 
ground  of  them  was  not  a  conversion  of  said  trees.  To 
these  conclusions  of  &ct  and  law  the  plaiiitiff  in  due  time 
excepted. 

J.  G-arfieldj  for  the  appellant. 

J,  C.  Hunt,  for  the  respondent 

By  the  Oourty  Morgan,  J.  The  case  contains  numerous 
propositions  of  law  and  fact,  which  are  not  deemed  mate- 
rial in  the  consideration  of  the  only  question  involved  in 
this  appeal.  It  is  unnecessary  to  concur  with  the  referee 
in  all  his  conclusions,  for  if  he  is  right  as  to  the  contract 
or  letting  between  Brintnall  and  the  plaintifl^  there  is  no 
ground  upon  which  the  plaintiff  can  claim  the  property  after 
the  first  day  of  April,  1867,  as  against  the  defendant 

Passing  over  all  the  leases  down  to  the  letting  made  by 
Brintnall  in  1865,  and  conceding  that  by  the  terms  of  that 
contract  the  plaintiff  was  entitled  to  the  first  of  May,  1867, 
to  remove  the  trees,  still  it  does  not  appear  that  Brintnall 
renewed  the  lease  beyond  the  first  day  of  April,  1867. 
Brintnall  swore  that  he  did  not  agree  to  give  Brooks  a 
longer  term  than  he  had,  and  that  he  told  the  plaintiff  he 
had  no  right  to  let  it  beyond  April^  1867.    Now,  while  the 
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plaintiff  gave  some  evidence  tending  to  ahow  that  he  hired 
it  for  another  season,  and  while  it  may  be  conceded  that 
the  season  proper  for  digging  up  and  removing  trees  does 
not  expire  until  the  first  of  May,  still  it  ^aa  competent  for 
Brintnall  to  limit  the  time  to  the  first  of  April,  1867,  cJven 
if  we  concede  that  he  had  authority  firom  Jaycox  to 
extend  the  time  beyond  that,  which  does  not  appear. 

Under  the  most  favorable  construction  of  the  evidence, 
the  owners  of  the  trees  had  only  a  tenancy  firom  year  to 
year,  when  Jaycox  took  a  conveyance  of  the  premises.  If 
there  had  been  no  new  agreement  as  to  the  time  when  th^ 
tenancy  should  expire,  it  might  be  considered  as  extend- 
ing from  May  of  one  year  to  May  of  the  neit  year,  during 
the  season  tbr^  digging  up  and  removing  nurseiy  trees. 
But  there  was  an  agreement  for  a  renewal,  which,  as  I 
understand  the  case  expired  April  1,  instead  of  May  1867. 
BnntnaH's  lease  expired  on  March  31st,  1^67,  and  he  did 
not  assume  to  have  any  right  or  authority  to  extend  the 
plaintiff's  term  beyond  his  own.  Clearly,  therefore,  the 
plaintiff's  tenancy,  as  to  the  two  acres,  expired  with  Brint- 
nalPs  term. 

As  to  the  right  of  the  plaintiff  to  dig  up  and  remove 
trees  after  that  time,  against  the  permission  of  the  owner 
•of  the  land,  there  can  hardly  be  two  opinions.  These  trees 
were  fixtures,  growing  in  the  soil  of  the  defendant^and  the 
general  rule  undoubtedly  is,  that  the  tenant  must  remove 
them  before  he  quits  possession  on  the  termination  of  his 
lease.  (2  Kenty  346.)  When  the  tenancy  is  at  will  or 
sufferance,  the  tenant  is  entitled  to  a  reasonable  time  after 
its  expiration.  (1  SUliard  on  Meal  Propertyj  68.)  And 
when  the  tenant  quits  possession  without  removing  a  fix- 
ture, he  is  understood  to  make  a  dereliction  of  it  to  the 
landlord.  (Id.  Hill  on  the  Law  of  Fixtures,  §  31.)  In  Lee 
V.  Risden,  (7  Taunt.  188,)  it  was  held  that  if  the  tenant  do 
not  exert  his  privilege  and  sever  the  fixtures  before  the  ex- 
piration of  his  right  upon  the  land,  he  cannot  afterwards. 
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because  the  right  of  the  fixtures  vests  inithe  landlord  at 
the  same  time  as  the  right  of  the  possession  of  the  land. 
(ffill  on  Fixtures^  §  45.)  And  although  the  landlord  after- 
wards severs  theift,  such  severance  does  not  revive  the  right 
of  the  tenant  to  the  property.  '  (  Tayhr'$  Land,  and  Tenantj 
§  553.)  And  the  same  doctrine  is  held  in  King  v.  Wil- 
comb,  (7  Barb.  263.) 

Cases  are  cited  by  the  plaintiff's  counsel  to  show  that 
one  man  may  own  the  land,  and  another  the  trees  grow- 
ing upon  it ;  and  that  as  between  the  landlord  and  tenant, 
fixtures  erected  by  the  tenant  may  be  treated  as  personal 
property,  although  as  between  vendor  and  vendee  they 
would  be  regarded  as  real  estate.  But  this  view  of  the 
law  does  not  remove  the  main  obstacle  to  the  plaintiff's 
recovery.  It  does  not  determine  that  the  tenant  may  treat 
such  fixture  as  personal  property,  after  his  tenancy  has 
expired.  If  the  article  were  not  a  fixture,  doubtless  the 
tenant  might  take  it  away  any  time  after  his  tenancy  had 
expired ;  although  he  would  be  a  transgressor  for  entering 
upon  the  premises  without  the  consent  of  the  landlord,  in 
order  to  take  it  away.  But  when  the  property  claimed  is 
attached  to  the  soil,  so  that  it  is  to  be  regarded  as  a  fix- 
ture, the  rule  seems  to  be  well  settled,  that  if  the  tenant 
neglects  to  take  it  away  with  him  at  the  expiration  of  his 
term,  or  such  further  time  as  may  be  agreed  upon  for  that 
purpose,  tiie  title  to  it  vests  absolutely  in  the  owner  of  the 
reversion. 

If  I  am  right  in  this  view  of  the  law,  the  referee  was 
right  in  his  final  conclusion,  although  he  may  have  erred 
in  the  decision  of  some  other  questions  not  material  to 
<^nge  the  result 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Ohovdaoa  Obvibal  Tebx,  Jantuury  7,  1868.  FwUr^  MuOin  and  JforyM, 
Joittoes.] 
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Jbromb  S.  Plxtmmeb  vb.  Miohabl  Mitbbat  and  others. 

Married  women  being  permitted  by  tbe  act  of  1849,  (eh,  875,)  to  make  wills 
devising  real  and  personal  estate,  tbe  same  statute  whicb  protects  the  after- 
bom  children  of  their  husbands  fh>m  wills  made  by  such  husbands,  also 
protects  tbe  children  of  lAarried  women  from  wills  made  by  their  mothera 
previous  to  the  birth  of  such  cbildran. 

Hence  children  bom  after  the  making  of  a  will,  and  not  provided  for  and  not 
mentioned  therein,  are  to  succeed  as  in  case  of  the  intestacy  of  the  parent 
making  such  will,  whether  fkther  or  mother. 

Accordingly,  where  a  married  woman,  in  1881,  being  then  childless,  made  a 
will  devising  real  and  personal  estajbe  to  her  husband,  and  afterwards  had 
a  child  bora,  who  survived  her ;  it  wu  hdd  that  such  child,  after  her  moUi- 
er's  death,  was  enUtled  to  surplus  moneys  arising  from  the  sale  under  a  fore- 
closore,  of  the  real  estate  devised,  subject  to  the  husbands*s  life  estate  as 
tenant  by  the  curtesy. 

MOTIOI^  to  confirm  the  report  of  a  referee,  as  to  the 
disposition  of  the  surplus  moneys  arising  on  a  mort- 
gage sale. 

The  referee  found  that  Albert  Michel  and  Antoinette 
C.  Michel  were  married  in  1859.  That  in  September, 
1860,  they  had  a  child  born,  who  died  in  the  month  fol- 
lowing its  birth.  That  in  July,  1861,  Antoinette  C. 
Michel,  the  wife  of  Albert  Michel,  then  being  childless, 
made  a  will,  by  which  she  devised  her  property  to  her 
husband,  she  then  owning  real  estate.  That  two  children, 
Adaline  Michel  and  Annette  Michel,  were  born  subse- 
quently, and  that  Adaline,  one  of  the  children,  died  May 
24,  1864,  and  after  her  mother,  who  died  June  15,  1863. 
That  Albert  Michel,  the  testatrix's  husband,  and  Annette 
Michel,  her  daughter,  are  still  living.  That  the  land 
which  the  testatrix  died  seised  and  possessed  of,  has  been 
sold  under  a  foreclosure  sale,  and  that  there  is  a  surplus 
of  $2029.85.  That  the  same  was  claimed  by  the  husband 
of  the  deceased,  as  devisee,  and  by  the  surviving  child  as 
heir  at  law  of  her  mother,  subject  to  her  father's  tenancy 
by  the  curtesy  therein.    The  referee  reported  in  favor  of 
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the  devisee  under  the  Mali,  and  the  infant,  by  her  gnardian, 
opposed  the  confirmation  of  the  report 

J.  F.  Barnard,  J.  Among  the  classes  of  persons  pro- 
hibited by  the  Revised  Statutes  from  making  a  will  were 
married  women.  (2  R,  IS,  57,  §  1.)  It  was  provided  by 
the  statute  that  if,  after  the  making  of  a  will  by  a  married 
man,  he  had  a  child  bom  either  in  his  lifetime  or  after  his 
death,  and  he  should  die  leaving  such  after  born  child  un- 
provided for,  and  not  mentioned  in  his  will,  every  such 
child  should  succeed  to  the  same  portion  of  his  father's 
real  and  personal  estate  as  would  have  descended  or  teen 
distributed  to  such  child,  if  the  father  had  died  intestate. 
(2  5,  8.  65,  §  49.)  In  1849,  the  disability  to  make  a  will 
was  removed  from  married  women,  and  they  were  permit- 
ted to  devise  personal  and  real  property  as  if  unmarried. 
{Law9  of  1849,  ch,  375.) 

Laws  m  pari  materia  must  be  construed  as  if  they  formed 
jparts  of  the  same  statute  and  were  enacted  at  the  same 
time.  The  words  in  pari  materia  are  used  as  a  phrase  ap- 
plicable to  public  statutes  or  general  laws  made  at  diflfer- 
ent  times  and  in  reference  to  the  same  subject.  Such 
laws  are  to  be  construed  together  as  forming  a  united 
system,  and  as  one  statute ;  otherwise  the  system  might 
be  unharmonious  and  inconsistent  The  design  is  to  carry 
out  the  intentions  of  the  laws ;  and  it  is  a  rule  that  a  code 
of  statutes  relating  to  one  subject  was  intended  by  the 
legislature  to  be  consistent  and  harmonious  in  all  its  parts 
and  provisions. 

The  children  of  the  only  married  person  who  could* 
make  a  will  at  the  enactment  of  the  Revised  Statutes 
were  protected  from  being  disinherited  when  born  after 
the  making  of  the  will  of  such  person  and  not  provided 
fdr  or  named  in  it  If  married  women  could  then  have 
made  a  will,  the  statute  would  have  been,  construed  to 
protect  their  children  in  like  circumstances.    Married 
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women  can  now  make  a  will.  The  same  beneficent  stat- 
ute protects  their  children  which  protects  the  children  of 
their  husbands.  The  system  is  one — the  design  is  uni- 
form. Children  born  after  the  making  of  a  will,  and  not 
provided  tot  and  not  mentioned  in  it,  are  to  succeed  as  in 
case  of  the  intestacy  of  the  parent  making  such  will, 
whether  father  or  mother.  There  can  be  no  discrimina- 
tion made  in  favor  of  a  husband,  as  devisee.  He  has  no 
right  against  his  child,  except  under  the  will,  and  if  as  to 
him  that  is  good  against  after  bom  children  of  their 
mother,  it  would  be  were  a  stranger  the  devisee.    . 

The  in&nt^  Annette,  is  entitled  to  the  surplus,  sub- 
ject to  her  father's  life  estate  as  tenant  by  the  curtesy, 
and  the  report  is  sent  back  to  the  same  referee  for  correc- 
tion, in  accordance  herewith. 

[Kores  Special  Tbah,  Febraary  8, 1868.    /.  K  Barnard^  Justice.] 


Bromlby  et  al  vs.  Walkbb. 


The  equities  of  a  party  who  takes  negotiable  paper  before  maturity,  in  good 
fiauth,  and  pays  for  it,  or  pays  part  of  the  consideration  therefor,  by  the  sur- 
render and  extinguishment  of  the  note  or  other  security  for  a  debt  due  to 
him  from  the  assignor  or  previous  holder  of  the  paper  transferred,  are  supe- 
rior to  those  of  the  original  maker  or  indorser  of  such  paper. 

Thus  where  V.,  the  payee  and  indorser  of  a  promissory  note  for  $200,  made 
by  the  defendant,  sold  and  delivered  the  same,  before  maturity,  to  G.  for 
$100  in  cash,  and  his  own  note  for  $100,  held  by  G.  for  a  previous  indebted- 
ness, at  the  same  time  giving  his  note  for  the  interest  on  the  note  so  surren- 
dered, and  G.  taking  such  note  made  by  the  defendant  in  good  faith  and 
without  notice ;  ITtld  that  these  &cts  brought  the  case  within  the  decisions 
in  Stttthnmer  v.  Meiftr,  (83  Barb,  216)  and  Brown,  Sa^r,  ^.  v.  LtaoUt,  (81 
Jf.  F.  Bep,  118,)  and  within  the  principle  dedaieid  in  Young  t.  Xm,  (2  Kern, 
^64;}  and  that  G,  was  a  iofM ^/Id^  holder  of  the  note  so  purchased  by  Mm. 
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APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  complaint  was  upon  a  pr6miBsory  for  ?200,  made 
by  the  defendant  Walker,  dated  May  1,  1866,  payable 
three  months  aftec  date,  with  interest,  to  the  order  of 
John  P.  Van  Allen,  which  note  Van  Allen  indorsed  and 
transferred  to  one  D,  P.  Garrison,  who  indorsed  and 
transferred  it  to  the  plaintiffs.  The  defendant  Walker,  by 
his  answer,  alleges,  Ist  That  the  plaintiffs  are  not,  and  D. 
P.  Gktrrison  is,  the  real  party  in  interest.  2d.  That  the 
note  wafi  procured  from  Walker  by  fraud,  is  without  consid- 
eration, which  was  well  known  to  the  plaintiffs,  and  they  ere 
not  holders  of  the  same  in  good  faith  or  value.  3d.  That  the 
note  was  made  by  Walker  and  delivered  to  Van  Allen  for  the 
purpose  of  raising  money  by  the  discount  thereof,  for  the 
benefit  of  Walker,  and  Van  Allen,  before  the  note  became 
due,  made  a  usurious  agreement  with  Garrison  by  which 
Van  Allen  agreed  to  deliver  the  note  to  Garrison  and  Garri- 
son agreed  to  lend  and  advance  to  Van  Allen,  upon  the  faith 
thereof,  ^100  anid  no  more,  and  deliver  to  Van  Allen  ^100 
in  securities  of  no  value ; .  which  agreement  was  made  and 
securities  were  delivered  as  a  cover  and  concealment  of  the 
real  usury,  and  the  loan  or  forbearance  so  secured  exceeds 
the  rate  of  seven  per  cent,  wherefore  the  note  is  void ; 
all  which  was  well  known  to  the  plaintiffs. 

The  referee  found  the  following  facts :  That  the  defend- 
ant executed  the  note  in  suit  on  the  1st  day  of  May,  1866, 
and  then  delivered  it  to  John  P.  Van  Allen,  the  payee, 
without  consideration.  That  Van  Allen  received  the  note 
with  the  understanding  that  he  would  procure  the  same 
to  be  discounted,  and  return  the  proceeds  to  the  defend- 
ant to  enable  him  to  pay  his  own  note  then  due  at  the 
bank  of  Ward  k  Brother.  That  the  note  in  suit  bears 
interest  from  its  date.  That  some  time  after  this,  and 
before  the  maturity  of  the  note,  Van  Allen  sold  and  deliv- 
ered it,  by  indorsement  to  Daniel  P.  G^arrison,  who  paid 
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him  therefor  the  enm  of  $100  in  cash,  and  surrendered 
up  a  note  for  $100  principal,  which  Garriaoa  held  gainst 
the  said  Van  Allen,  and  taking  hack  a  scrip  for  the  accrued 
interest  thereon.  That  Garrison  thus  took  the  note  with- 
out notice  of  its  character  or  of  the  facts  aod  circum- 
stances attending  its  execution  and  delivery  to  Yan  Allen» 
or  that  the  same  was  without  consideration.  That  Yan 
Allen  paid  the  defendant  no  part  of  the  proceeds  of  the 
note.  That  after  the  note  had  been  so  purchased  by  Qar^ 
rison,  and  before  he  sold  and  delivered  the  same  to  the 
plainti:^,  he  was  in&rmed  by  the  defendant  of  all  the 
facts  and  circumstances  connected  with  the  makiog  and 
delivery  of  the  note,  and  that  it  was  wholly  without  con- 
sideration. That  just  before  the  maturity  of  the  note 
Garrison  agreed  with  one  Burrill  Spencer  to  sell  and  deliv- 
er to  him  the  note,  together  with  another  note  for  about 
$100,  for  the  sum  of  $300,  and  the  said  Spencer  and  Gar- 
lion  then  went  to  the  ofElce  of  the  plaintiffs,  none  of  the 
plaintiffs  being  present,  when  Spencer  gave  Garrison  the 
plaintiffs'  check  for  $300,  and  took  the  two  notes,  which 
were  left  in  the  possession  of  the  plaintiffs.  That  the  plan- 
tiffs  were  the  purchasers  of  the  note  in  and  by  the  trans- 
action between  Burrill  Spencer  and  the  said  Garrison,  and 
took  the  same  without  notice  and  in  good  faith,  and  that 
Spencer,  at  this  time,  had  no  notice  of  the  true  character 
of  the  note  or  of  the  facts  and  circumstances  connected 
with  its  execution  and  delivery  to  Yan  Allen. 

As  matter  of  law  the  referee  reported  that  the  plaintifis 
were  entitled  to  judgment  against  the  defendant  for  the 
amount  of  the  note,  with  costs. 

The  defendant  Walker  appealed  from  the  judgment 

D.  Wentuwrthy  for  the  appellant  L  The  plaintiffs  must 
show  that  they  received  the  note  in  the  ordinary  way  of 
trade,  in  good  faith  and  without  notice.  (9  We7id.l91. 
4  jy.  r.  Bep.  166.)    They  not  only  fail  to  do  so,  but  take 
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the  position  that  the  daty  rests  with  the  defendant  to 
prove  the  contrary.  That  production  of  the  note  is  suf- 
ficient 

n.  The  plaintiffs  are  not  the  owners  and  holders  of 
the  note  in  good  faith.  They  are  mere  holders.  (37 
B(xrh.  458.) 

'  ni.  The  referee  places  his  decision  upon  the  ground 
that  the  purchase  of  the  note  by  Burrill  Spencer  was  a 
purchase  by  the  plaintiffs  through  Spencer  as  agent  This 
was  error.  There  is  not  a  particle  of  testimony  to  sus- 
tain the  proposition  that  Spencer  was  the  plaintiffs'  agent, 
or  had  any  business  connections  with  them  whatsoever. 
Indeed,  the  evidence  is  quite  to  the  contrary. 

J,  L,  RequOy  for  the  respondents.  L  The  payment  by 
Garrison  of  $100  for  the  note  in  question,  and  the  sur- 
render of  the  9100  note  which  he  held  against  Van  Allen, 
made  Garrison  a  bona  fide  holder  for  value.  The  sur- 
render of  the  $100  note  makes  him  a  holder  in  good  faith, 
the  same  as  if  he  had  paid  that  amount  in  cistsh  instead  of 
surrendering  the  note.  {Stettheimer  v.  Meyer j  33  Barb,  215. 
Brown  v.  Leavitt,  31 N.  Y.  Rep.  113.) 

n.  If  Garrison  was  a  holder  in  good  faith  and  for  value, 
the  plaintiffs  are  entitled  to  recover,  irrespective  of  ques- 
tions of  their  own  good  faith,  because  they  stand  in  the 
right  of  their  indorsee,  Garrison.  (1  Par9.  on  Cont,  212. 
Chalmers  y.  Lamon^  1  Camp.  383.  Solomons  v.  Bank  of 
England,  13  Ea%t,  135.  Thomas  v.  Newtm,  2  C  ^  P.  606. 
Hascall  v.  Whitmore,  19  Maine  Rep,  102.)  All  subsequent 
questions  in  the  case  are  therefore  immaterial. 

III.  But  the  plaintiffs  are  themselves  holders  in  good 
faith  and  for  a  valuable  consideration.  {Steinhart  v.  Bokery 
34  Barb.  436.  Magee  v.  Badger,  30  Barb.  246 ;  affirmed^ 
34  N.  T.  Rep.  24!7,  Bank  of  New  ffaven  v.  Perkins.  20 
id.  554.) 
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By  the  Courts  E.  Darwin  Smith,  P.  J.  If  it  was  neces- 
sary to  hold  that  the  plaintiffs  received  the  note  in  question 
from  Garrison,  in  the  ordinary  course  of  business,  and  for 
value,  I  should  have  some  doubts  whether  the  finding  of 
the  referee  on  that  point  could  be  sustained.  Spencer 
purchased  the  note  of  Garrison  with  the  checks  of  these 
plaintiffs ;  but  the  plaintiffs  affirmed  the  trade,  and  took 
the  note,  and  have  possession  of  it,  and  the  money  paid 
by  Spencer  for  it,  was  their  money. 

From  these  facts,  if  Garrison  could  give  a  good  title  to 
the  note,  I  think  the  referee  might  find  the  title  in  the 
plaintiffs,  and  that  his  finding  on  that  point  cannot  be 
disturbed.  They. had  all  the  title  Garrison  had,  at  least, 
and  that  is  sufficient  to  maintain  the  action,  if  the  defend- 
ant had  no  defense  to  it,  as  against  Garrison. 

The  defendant  clearly  made  out  a  good  defense  to  the 
note,  as  against  the  original  payee.  Van  Allen ;  but, 
according  to  the  present  tenor  of  the  cases,  I  think  he 
made  out  no  defense,  as  against  Garrison. 

The  referee  finds  that  Garrison  received  this  note  of 
Van  Allen  before  the  maturity  of  the  note;  that  Van 
Allen  sold  and  delivered  it  to  him,  and  received  therefor 
$100  in  cash  and  his  own  note  for  $100  principal,  and 
upon  his  giving  a  note  for  the  interest  accruing  on  his 
note  then  surrendered ;  and  that  Garrison  took  the  note 
in  good  faith,  without  notice  of  the  facts,  &c.  This  brings 
the  case  within  the  cases  of  Stettheimer  v.  Meyer j  (33  Barb. 
216,)  and  Braum^  executor^  ^c,  v.  Leavitt,  (31  N.  T.  Sep. 
113,)  and  within  the  principle  decided  in  Young  v.  Lee^ 
(2  Kern.  554.) 

It  is  too  late,  after  these  cases  in  the  Court  of  Appeals, 
to  hold  that  the  equities  of  the  party  who  takes  negotiable 
paper  before  maturity,  in  good  faith,  and  pays  for  it,  or 
pays  part  of  the  consideration  therefor,  by  the  surrender 
and  extinguishment  of  the  note,  or  other  security,  for  a 
debt  due  to  him  fi*om  the  assignor  or  previous  holder  of 
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ti&e  paper  tntnaferred,  are  not  superior  to  those  of  the 
origiuaL  maker  or  indorser  of  such  paper. 

Garrison  here  paid  9100  in  cash,  and  gave  up  and  sur* 
rendered  the  note  of  Van  Allen  for  9^00  besides.  This 
made  him  a  bma  fide  holder  of  the  note  in  suit,  and  the 
judgment  must,  tiierefore,  be  affirmed. 

Judgment  affirmed. 

[MoNBOB  Gbhbbal  Tbbx,  Mardi  2, 1S68.  K  2).  Smith,  Mtmn  nA  J,  G, 
Smith,  Jnstfcea.] 


Mabtha  a.  Gaelikghousb,  v%.  John  Whitwell,  sheriff,  &c. 

'  A  party  who  claims  that  another,  Beeking  to  enforce  his  rights,  shall  not  he 
permitted  to  allege  and  show  the  truth,  must  establish  (Jbat  he  had  been 
induced,  by  his  faith  in,  or  rehanoe  upon,  the  assertions  or  acts  of  snch 
party  to  the  contrary,  to  do  some  act,  or  incur  some  liability,  which  would 
make  it  ii:\]urious  to,  or  a  fiuud  upon,  him  to  allow  such  truth  to  be  shown. 

A  party  setting  up  an  estoppel,  must  be  personally  misled  or  deceived  by  the 
acts  which  constitute  the  estoppel  alleged ;  and  he  must  have  a  particular 
interest  in  such  acts,  more  than  the  public  at  large.  He  must  have  trusted 
to  them,  and  confided  in  them,  in  some  partictUar  business  transaction. 

Nothing  in  the  mode  of  conducting  the  business  in  a  store — such  as  the  name 
over  the  door,  and  on  the  window  shades,  newspaper  advertisements,  dMS. — 
can  operate  as  an  estoppel,  in  respect  to  the  ownership  of  the  business  and 
goods,  as  between  a  person  clauning  to  be  the  owner  and  the  plaintiff  in  a 
judgment  recovered  against  a  third  person,  before  the  commencement  of 
the  business  in  such  store,  or  the  sheriff,  acting  as  the  agent  of  such  plaintiff, 
under  an  execution.  The  mode  of  carrying  on  a  subsequent  business  can- 
not have  influenced  the  giving  of  a  previous  credit. 

The  case  of  Sidney  v.  8mlh,  (89  Barb.  888,)  commented  upon  and  limited. 

APPEAL  by  the  defendant  from  a  judgment  entered  on 
the  verdict  of  a  jury. 
This  action  was  brought,  under  the  provisions  of  the 
Code  of  Procedure,  for  the  claim  and  delivery  of  personal 
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property,  consisting  of  liquors,  casks,  bottles,  4;c.  The 
plaintiff  is  the  wife  of  Leman  B.  Garlinghouse.  Her  hus- 
band has  been  for  many  years  insolvent.  The  defendant 
is,  and  was  when  the  alleged  c&nse  of  action  arose,  sheriff 
of  Ontario  county.  In  1854  Thomas  Seals,  deceased, 
recovered  against  Leman  B.  Q-arlinghouse  a  judgment  in 
this  court.  In  March,  1865,  an  execution  was  issued  by 
the  executor  of  Thomas  Beals,  upon*  that  judgment,  to  the 
defendant  By  virtue  of  this  execution,  the  defendant,  in 
March,  1865,  levied  upon  the  property  described  in  the 
complaint.  This  property  was  in  a  store  occupied  by 
Leman  B.  Oarlinghouse  as  a  retail  liquor  store,  having  his 
sign  in  front  of  it,  and  his  sign  also  on  shades  in  the  win- 
dows of  it  facing  the  street,  in  these  words,  "L.  B. 
Garlinghouse,  wholesale  and  retail  liquor  store,"  in  large 
letters.  Most  of  the  liquor  was  in  barrels,  on  tap,  and  he 
was  selling  from  the  barrels.  Many  of  the  barrels  were 
marked  on  the  head,  in  large  letters,  ^'L.  B.  Oarling- 
house," and  said  L.  B.  Garlinghouse  advertised  the  busi- 
ness in  the  newspapers  in  his  own  name. 

The  defendant  justified  the  taking  of  the  property,  under 
said  execution,  as  the  property  of  the  defendant  therein, 
and  alleged  that  the  claim  made  by  the  plaintiff  thereto 
was  fictitious,  false  and  fraudulent;  and  that  such  prop- 
erty belonged  to  L.  B.  Garlinghouse. 

The  action  was  tried  at  the  circuit  in  Ontario  counly, 
on  the  16th  May,  1866,  before  his  honor  Justice  Wbllss, 
and  a  jury.  After  the  proofs  were  closed,  and  the  cause 
summed  up  to  the  jury  by  counsel  on  each  side,  his  honor 
charged  the  jury,  who  found  a  verdict  for  the  plaintiff,  that 
she  was  entitled  to  the  possession  of  the  property,  and 
that  the  value  thereof  was  $1200.  An  order  was  made  by 
the  court,  that  the  defendant  have  time  to  make  and  serve 
a  case  and  exceptions,  and  that  the  same  be  heard  in  the 
first  instance  at  the  general  term. 

VouL.  14 


210  CASES  IN  THE  SUPREME  COURT. 

GarlinghouM  9,  Whitwell. 

0.  J.  Folger,  for  the  appellant. 
JJ.  0.  Ohesebroy  for  the  respondent. 

By  the  CauHy  E.  Darwin  Smith,  P.  J.  The  plaintiff 
clearly  proved  that  the  property  in  question  belonged  to 
her,  and  the  jury  have  so  found,  upon  the  proper  submis- 
sion of  this  question  to  them.  The  exception  that  the 
question  put  to  the  witness  Clark  was  improperly  altered, 
is  not,  I  think,  well  taken.  The  plaintiff  was  clearly 
entitled  to  the  explanation  given  in  answer  to  that  ques- 
tion by  the  witness,  showing  how  the  license  to  sell 
liquors  came  to  be  given  in  the  name  of  her  husband. 

Upon  the  question  of  estoppel,  as  the  same  was  pre- 
sented and  discussed  here,  and  at  the  circuit,  it  seems  to 
me  that  the  decision  and  charge* of  the  circuit  judge  was 
entirely  correct.  The  plaintiff,  in  the  execution  which 
the  sheriff  was  seeking  to  enforce,  cannot  claim  to  have 
be^n  misled  by  the  manner  in  which  the  plaintiff's  busi- 
ness was  conducted,  or  to  have  contracted  the  debt  for 
which  the  judgment  was  recovered,  upon  the  faith  of  the 
representations  or  appearances  at  the  plaintiff's  store, 
exhibited  to  the  public.  The  judgment  of  Mr.  Beale, 
upon  which  the  execution  levied  by  the  sheriff  was  issued, 
was  recovered  in  1854,  and  the  plaintiff  purchased  this 
distillery  property,  and  commenced  operating  it,  in  1864, 
in  the  fall,  ten  years  afterwards.  The  levy  was  made  in 
1865.  The  store  was  opened  after  the  plaintiff  purchased 
the  distillery,  and  was  supplied  with  liquors  from  such 
distillery,  or  the  liquor  manufactured  at  such  distillery 
was  sold  at  such  store.  Nothing  in  the  conduct  of  the 
plaintiff,  or  her  husband,  in  carrying  on  the  said  store 
thus  opened,  after  1864,  could  have  induced  Mr.  Beale  to 
contract  the  debt  so  put  in  judgment  in  1854.  So  there 
is  nothing  in  the  case  to  raise  the  question  of  estoppel,  as 
between  the  judgment  creditor  and  the  plaintiff  in  this 
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suit ;  and  the  sheriff  is  merely  the  agent  of  the  plaintiff  in 
the  execation,  and  has  no  new  rights  available  to  raise 
any  question  of  estoppel,  which  did  not,  or  do  not, 
exist  in  favor  of  the  plaintiff  in  the  judgment  he  was 
seeking  to  enforce. 

All  the  facts  urged  as  evidence  of  an  estoppel  m  paii 
were  admissible,  and  were  properly  received  upon  the 
question  of  fraud.  Whether  this  property,  in  fact,  belongs 
to  the  plainti£^  or  her  husband,  was  properly  litigated, 
and  was  a  fair  subject  of  inquiry  on  the  trial,  and  this 
question  was  fairly  submitted  to  the  jury. 

The  case  of  BigTtey  v.  Smith,  (39  Barb.  383,)  stands  upon 
peculiar  ground.  The  debt  of  the  judgment  creditor,  in 
that  case,  was  contracted  while  the  defendant  in  the  exe- 
cution was  still,  apparently,  in  possession  of  the  store 
where  the  goods  levied  on  were  found  by  the  sheriff.  On 
this  ground,  perhaps,  this  case  can  stand,  but  I  do  not  see 
how,  otherwise,  it  can  be  sustained.  A  party  who  claims 
that  another,  seeking  to  enforce  his  rights,  shall  not  be 
permitted  to  allege  and  show  the  truth,  must  establish 
that  he  had  been  induced,  by  his  faith  in,  or  reliance  upon, 
the  assertions  or  acts  of  such  party  to  the  contrary,  to  do 
some  act,  or  incur  some  liability,  which  would  make  it 
injurious  to,  or  a  fraud  upon,  him  to  allow  such  truth  to 
be  shown.  A  party  setting  up  an  estoppel  must  be  per- 
sonally misled  or  deceived  by  the  acts  which  constitute 
the  estoppel  alleged ;  and  he  must  have  a  particular  in- 
terest in  such  acts,  more  than  the  public  at  large.  He 
must  have  trusted  to  them,  and  confided  in  them,  in  some 
particular  business  transaction. 

Had  Mr.  Beale,  the  judgment  creditor,  trusted  to  the 
appearance  shown  in  respect  to  the  occupation  by  Garling- 
house  of  the  store  in  question,  and  sold  him  goods,  or 
contracted  any  other  debt,  in  the  belief,  from  such  appear- 
ances, that  he  was  the  owner  of  the  store,  then  the  plain- 
tifi^  and  aU  other  persons,  I  think,  would  be  estopped 
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from  showing  the  contrary.  But  there  is  none  of  that 
kind  of  proof  in  the  case,  and  I  do  not  see  how  any  estop- 
pel can  be  set  up  or  alleged  against  the  plaintiff  to  pre- 
vent her  showing  how  the  facts  are  in  respect  to  the 
ownership  of  the  property  in  question.  She  has  not  mis- 
led the  judgment  creditor  by  any  act  of  hers,  nor  has  she 
permitted  any  act  to  be  done  which  has  misled  him. 

Within  the  caae  of  Buehley  v.  Well%  (33  N.  T.  Rep^  518) 
and  Enapp  Y.  Smithy  (27  id.  277,}  I  do  not  see  why  the 
plaintiff  was  not  entitled  to  recover,  independently  of  the 
question  of  fraud.  This  question  was  submitted  to  the 
jury,  and  fidrly  tried,  and  I  do  not  think  there  is  any 
ground  for  a  new  trial  on  that  question. 

A  new  trial  should,  therefore,  be  denied. 

New  trial  denied. 

[MontOB  GiirBftAii  Tbbm,  March  2,  18(18.  R  2>.  SmUh,  Johmtm  and  /.  C 
SmUh,  JiiBti0M.J 


Oarboll  v9.  S.  &  8.  H.  Mdc 

Where  a  bailM  of  goods  absolutely  refuses  to  deliver  them  to  the  owner  on 
demand ;  or  denies  his  right  to  them ;  or  assumes  to  be  hlms^  the  owner ; 
or  interposes  an  unreasonable  objection  to  delivering  them ;  or  exhibits  bad 
fiiith  in  regard  to  the  transaction ;  a  conversion  of  the  property  may  be  in- 
ferred. 

But  where  the  defendant  received  goods  fh>m  B.  without  knowing  who  was 
the  owner,  but  having  every  reason  to  suppose  B.  to  be  the  owner,  and,  on 
demand  being  made  by  a  third  person  claiming  to  be  the  owdw,  did  not  set 
up  any  claim  to  them,  nor  dispute  the  claimant's  right,  but  stated,  in  sub- 
stance, that  he  did  not  know  the  claimant  was  the  owner ;  that  the  property 
was  left  by  B.,  and  that  he  desired  the  order  of  his  Either,  or  B.  before  de- 
livering the  same;  or  an  opportunity  to  confer  with  his  father  in  regard 
thereto ;  JSTWtf,  that  this  was  not  such  a  reftisal  as  amounted  to  a  conversion 
of  tbegoodB^ 
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THIS  is  an  appeal  by  the  defendants  from  a  jadgment  of 
the  connty  court  of  Albany  county,  afEbrming  a  judg- 
ment of  the  justices'  court  of  the  city  of  Albany. 

R,  W.  Peckhamj  Jr.  for  the  appellants. 

W.  A.  AUefiy  for  the  respondent 

By  the  Oourty  Ingalls,  J.  The  defendants  sold  to  one 
Blatner  a  box  of  glass.  The  plaintiff  was  doing  the  car- 
penter work  of  a  building  for  Blatner,  and  discovering 
that  the  glads  did  not  fit,  it  was  agreed  between  Blatner 
and  the  plaintifl^  that  the  latter  should  furnish  glass  that 
was  suitable  and  take  the  glass  in  question  in  exchange 
therefor,  and  the  plaintiff  did  so  provide  the  glass,  and  left 
the  box  of  glass  in  question  in  the  building.  The  defend- 
ants, by  the  direction  of  Blatner,  took  back  the  box  of 
glass  to  the  store  and  the  plaintiff  called  for  and  demanded 
the  same  of  Stephen  H.  Mix  one  of  the  defendants.  The 
plaintiff  states  the  interview  as  follows:  ^^Saw  Stephen 
H.  Mix  there ;  said  I  came  after  my  box  of  glass ;  he  said 
what  box  of  glass  ?  I  said,  the  one  belonging  to  me  that 
was  in  BlatneFs  building;  said  I  was  informed  he  had 
taken  it ;  he  said  he  had  taken  it  away ;  asked  him  if  he 
would  please  give  it  to  me ;  ^aid  not  unless  I  would  get 
an  order  from  Blatner,  or  his  fatheA;  I  said  I  did  not  want 
to  lose  time  going  after  Blatner  or  your  father  for  an  order 
for  my  property." 

On  a  cross-examination,  the  plaintiff  further  testified, 
'^I  left  the  one  in  question  (box  glass)  at  Blatner's; 
Mix  said  if  I  got  an  order  from  Blatner,  I  might  have 
them ;  he  said  he  took  them  from  Blatner* Sy  did  not  know  who 
they  belonged  to," 

Stephen  H.  Mix  testified :  ^^  It  (the  glass)  was  taken 
by  direction  of  Blatner;  when  the  plaintiff  came  there  I 
did  not  know  he  had  any  thing  to  do  with  it ;  so  told  him ; 
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I  told  him  the  glass  was  there  by  request  of  Blatner;  if 
he  would  get  an  order  from  Blatner,  I  was  willing  to  give 
it  to  him;  I  told  the  plaintiff  I  did  not  know  any  thing 
about  his  owning  it ;  he  saidnf  /  did  not  your  father  does  ; 
I  said  if  father  was  there,  and  said  so,  I  would  let  him 
have  it ;  we  furnished  Blatner  the  glass  in  the  first  place." 
It  is  obvious  that  the  defendants  acquired  possession  of 
the  glass  in  question  from  Blatner  from  whose  house  it 
was  taken  by  the  defendants  without  any  knowledge  that 
the  plaintiffs  had  any  claim  thereto,  and  the  defendants 
had  eyerv;?^son  to  suppose  that  Blatner  was  the  owner 
thereof.  When  the  plaintiff  demanded  the  glass,  Mix  did 
not  set  up  any  claim  to  it,  nor  did  he  dispute  the  plaintiffs' 
right,  but  merely  stated,  in  substance,  that  he  did  not 
know  the  plaintiff  was  the  owner;  that  it  was  left  by 
Blatner,  and  that  he  desired  the  order  of  Blatner  or  his 
father  before  delivering  the  same,  or  an  opportunity  to 
confer  with  his  father  in  regard  thereto^This  was  certainly 
a  reasonable  request,  and  Mix  was  not  bound  to  part  with 
the  possession  of  this  property  acquired  by  him  in  the 
manner  aforesaid,  without  some  evidence  of  the  plaintiffs' 
title,  or  an  opportunity  to  acquire  some  information  in 
regard  thereto.  He  had  every  reason  to  beleive  that 
Blatner  was  the  owner  of  the  glass ;  it  was  originally  sold 
to  him,  and  by  his  request  taken  back  into  the  possession 
of  the  defendants  from  Blatner's  house,  subject  to  his  de- 
demand.  If  the  defendant  Mix  had  absolutely  refused  to 
deliver  it  to  the  plaintiff;  or  had  denied  his  right  to  it, 
or  had  assumed  to  be  the  owner  of  it ;  or  had  interposed 
an  unreasonable  objection  to  delivering  it;  or  had  ex- 
hibited bad  faith  in  regard  to  the  transaction,  a  conversion 
of  the  property  might  have  been  inferred.  We  are  clearly 
of  opinion  that  the  plaintiff  failed  in  this  particular.  In 
Mofvnot  V.  Ihert^  (33  Barb.  24^)  Justice  Emott  remarks: 
^*  It  is  true  the  authorities  require  that  the  refusal  should 
be  absolute  and  not  evasive.    But  this  means  that  it  should 
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not  be  a  mere  ezcase  or  apology  for  not  compljang  im- 
mediately, as  when  the  demand  is  made  by  an  agent,  and 
the  other  party  wishes  to  verify  his  anthority  before  com- 
plying, or  of  an  agent  who  must  consult  his  principal. 
If  Bueh  excuies  are  made  in  goodfaithy  they  mil  not  amount  to 
a  refu9(d  for  which  trover  wiU  He.  There  must  he  an  absolute 
denial  of  the  plaintiff's  rights  or  the  qualifications  must  he  un- 
reasonable^ or  made  in  had  faith''  (See  also  Holbrooh  v.  Wight, 
24  Wend.  169.)  Cowen,  J.  at  page  177  remarks :  "  So  of 
any  reasonable  excuse  made  in  good  faith  at  the  time,  the 
goods  being  evidently  kept  with  a  view  to  deliver  them  to 
the  true  owner.  It  is  then  the  business  of  the  plaintiff  to 
obviate  the  objection  as  far  as  may  be  reasonably  required.'' 
(See  also  Tuttle  v.  Gladding,  2  H.  D.  Smith,  157 ;  1  Wait's 
Law  and  Practice,  830.)  The  case  at  bar  is  clearly  within 
the  principle  established  by  the  authorities  cited,  and  the 
rule  thus  adopted  is  reasonable  and  just,  and  the  plaintiff 
should  have  acted  upon  it,  instead  of  exhibiting  such 
inexcusable  haste  in  commencing  an  action  against  an 
innocent  party. 

The  jt^dgment  of  the  county  court  and  of  the  justices' 
court  must  be  reversed,  with  costs. 

[Albavt  Obmbbal  Tbsm,  March  2, 1868.    ^oXb,  Bbg^baom  and  F$Mtm^ 
Justices.] 


Thubbbb  vs.  Cobbik,  impleaded  with  Jenkins. 

Th«  p]alnti£^  a  member  of  a  partnenbip  firm,  sold  oat  his  interest  to  J.  for 
15000,  and  the  new  firm,  bearing  the  same  name,  assnmed  the  company 
debts.  To  secure  the  phuintiff  for  his  liability  on  acconnt  of  these  debts, 
J.  executed  fiis  bond  to  the  plaintiff,  with  the  defendant  C.  as  his  surety,  by 
which  they  bound  themselres  "  to  pay  so  much  of  the  debts  of  the  old  firm  as 
the  plaintiff  was  or  should  in  any  event  become  Uable  to  pay." 

MM,  1.  That  on  the  dissolution  of  the  old  firm  and  the  formation  of  the  new 
one,  the  members  of  the  new  firm  became  the  principal  debtorSj  and,  as 
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between  the  memben  of  the  two  firms,  were  primarily  liable  to  pay  the 

debts  of  the  old  firm. 
2.  That  a  note,  on  time,  giren  by  the  new  firm,  to  pay  an  old  debt,  and 

accepted  by  the  creditor,  with  knowledge  of  the  change  of  membership,  was 

a  satisfaction  of  such  debt 
8.  That  regarding  the  note  as  given  in  the  name  of  the  old  firm,  by  one  of  the 

new  members,  the  plaintiff  was  not  liable  as  one  of  the  makers,  unless  he 

assented  to  it ;  and  if  he  did  assent,  it  was  such  a  change  and  postponement 

of  the  original  debt  as  to  discharge  the  surety. 
4.  That  the  plaintiff,  haying  a  valid  defense  to  the  note,  could  not,  without 

notice  to  the  surety,  aJlow  it  to  pass  into  judgment  against  himself,  and  then, 

by  paying  it  charge  the  surety. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 
The  action  was  brought  to  recover  certain  sums  due  to 
various  persons  from  the  firm  of  "  Thurber,  Rice  &  Co." 
and  which  the  defendants  had  assumed  to  pay  and  dis- 
charge by  their  bond  of  indemnity  executed  to  the  plain- 
tiff, March  24,  1865,  the  plaintiff  on  that  day  having  sold 
out  his  interest  in  said  firm  to  the  defendant  John  T. 
Jenkins  for  $5000,  subject  to  the  payment  of  the  company's 
debts;  and  the  defendant  Justin  Corbin  having  signed 
said  bond  as  security,  by  which  the  defendants  agreed  "  to 
pay  so  much  of  the  debts  and  liabilities  of  ThuAer,  Rice 
&  Co.  as  the  said  Ira  A.  Thurber  is  or  may  in  any  event 
become  liable  to  pay,"  *  *  and  "  to  pay  up  and  dis- 
charge all  said  debts  and  liabilities  as  fast  as  the  same 
shall  fall  due,'*  with  a  further  agreement  to  save  the 
plaintiff  harmless. 

The  referee  reported,  among  other  things,  that  the  firm 
of  "  Thurber,  Rice  &  Co."  owed  certain  debts,  and  which 
were  assumed  by  the  new  firm  (of  Thurber,  Rice  k  Co.) 
and  so  far  as  the  plaintiff  was  concerned,  the  defendants 
were  to  indemnify  and  save  the  plaintiff  harmless  there- 
frojn ;"  that  he  had  paid,  as  a  member  of  the  old  firm  of 
Thurber,  Rice  &  Co.  and  is  liable  to  pay,  certain  debts  of 
the  firm,  which  the  defendants  had  assumed  to  pay,  but 
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which  they  had  not  paid,  and  which  were  outstanding  at 
the  time  of  the  sale,  viz : 

A  debt  to  Van  Horn  paid  by  the  plaintiff  October  9, 

1866, \.    .  ^556  88 

Interest  thereon,  ^47.63, ,   .    .    .    i.      47  63 

Ira  H.  Cobb's  debt, 400  00 

Interest  thereon  from  20th  January,  1865,  less 
$159.36,  received  by  the  plaintiff  out  of  the 
firm  debts.  The  amount  advanced  October  6, 
1866,  by  the  plaintiff,  $278.75,  which,  with  in- 
terest amounts  to 302  83 

The  Hotalipg  judgment,  $566,  January  20,  1867, 
which,  with  interest,  including  sheriff's  fees, 

$11.13,  now  amounts  to 615  64 

Pinckney  judgment.  May  14, 1867,  $548.47,  which, 

with  interest,  amounts  to 598  11 

The  whole  amount  found  due  the  plaintiff  is  $2121.09, 
for  which  judgment  was  ordered  for  the  plaintiff. 

The  defendants  excepted  to  the  finding  of  the  referee  in 
relation  to  the  Hotaling  judgment  and  the  Pinckney  judg- 
ment, as  well  as  to  the  general  conclusion  of  the  referee 
finding  the  whole  amount  due,  as  stated  in  his  report 

The  facts  in  relation  to  the  two  claims  objected  to  are 
stated  in  the  opinion  of  the  court 

WiUiam  0.  Rager^  for  the  appellant 

Biehard  Raynar^  for  the  respondent 

By  the  Courts  Morgan,  J.  The  complaint  fails  to  specify 
any  particular  demands  which  the  plaintiff  paid  of  the 
debts  of  the  old  firm  of  Thurber,  Rice  &  Ca  It  is  stated 
in  the  complaint  that  the  defendants  did  not  perform  their 
agreement,  but  neglected  to  pay  tjie  debts  of  the  old  firm, 
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or  to  save  the  plaintiff  harmleBs  therefrom  according  to  the 
terms  and  conditions  of  their  said  agreement,  in  conse- 
quence of  which  the  plaintiff  "  has  been  compelled  to  raise 
and  advanceir  money  to  pay  up  and  discharge  many  of  such 
debts  and  liabilites  and  to  continue  under  and  oppressed 
with  the  debts  and  liabilities  of  said  firm  to  his  great  dam- 
age and  injury."  The  plaintiff  thereupon  "  demands  judg- 
ment for  93000  and  costs,"  &c. 

To  this  the  defendant,  among  other  defenses  not  neces- 
sary to  notice,  interposed  a  general  denial. 

It  is  in  vain,  therefore,  to  look  into  the  pleadings  for  any 
information  as  to  the  particular  debts  paid  by  the  plaintiff^ 
or  which  he  was  liable  to  pay  at  the  time  of  the  commence- 
ment of  this  action.  On  recurring  to  the  testimony  of  the 
plaintiff,  we  have  his  statement  that  there  were  outstand- 
ing debts  of  the  old  firm  at  the  time  of  the  sale,  among 
which  he  enumerates  the  following,  viz :  "  The  firm  owed 
Abram  Van  Horn,  of  Utica,  June  29,  1867,  ?587.73." 

It  will  be  seen  that  the  referee  allowed  the  plaintiff  for 
paying  a  debt  to  Van  Horn,  October  9,  1866,  viz.  $556.88, 
principal,  and  (^7.63  interest.  How  this  could  be* an  out- 
standing debt  as  early  as  March  24,  1865,  or  the  same  debt 
as  that  of  June  29,  1867,  may  admit  of  some  question ; 
but  as  there  is  tio  exception  to  this  item,  we.  ought  per- 
haps to  assume  that  there  was  some  evidence  of  its  exist- 
ence as  early  as  March  24,  1865,  and  that  the  subsequent 
dates  and  amounts  were  only  intended  to  indicate  what 
the  debt  amounted  to  at  these  several  times. 

The  plaintiff  also  specified  the  following  as  an  outstand- 
ing debt  against  the  old  firm,  March  24,  1865 :  "  Ira  H. 
Cobb,  Jan.  20,  1865,  $400  and  interest." 

There  seems  to  be  no  valid  objection  or  exception  to  the 
allowance  of  this  claim  or  to  the  Pinckney  judgment,  so 
called.  The  plaintiff  states  that  the  old  firm  owed  a  debt 
to  Pinckney,  March  4, 1865,  amounting  to  $415.  There  is 
nothing  stated  in  the  finding  to  show  on  what  account  the 
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plaintiff  was  allowed  9302.83  for  moneys  advanced,  includ- 
ing the  interest.  If  there  is  any  thing  in  the  evidence 
which  explains  it^  it  has  escaped  my  attention ;  but  as  there 
is  no  objection  made  to  its  allowance  by  the  defendant's 
attorney,  I  think  we  are  not  called  upon  to  disallow  it  on 
appeal. 

This  reduces  the  questions  to  one  only,  and  that  is  in 
relation  to  what  is  called  the  "Hotaling  claim,"  which 
the  referee  allowed  to  the  plaintiff,  denominating  it  the 
"Hotaling  judgment,  ?566,  Jan.  10,  1867,"  which  with 
interest,  including  sheriff's  fees,  amounted  to  ^15.64,  at 
the  date  of  the  referee's  report. 

The  plaintiff  states  in  his  testimony,  among  other  out- 
standing debts,  "  Garret  Hotaling,  Jan.  27, 1861,  for  ?569," 
and  he  says  he  "paid  that  0566  Jan.  10,  1867."  In  an- 
other place  he  states  that  Hotaling  had  the  note  of  the 
new  firm.  Next  the  judgment  roll  is  produced,  by  which 
it  appears  that  the  Syracuse  City  Bank  recovered  a  judg- 
ment against  the  members  of  the  old  firm,  including  the 
plaintiff  as  well  as  Garret  Hotaling,  for  9467.93,  November 
17,  1866,  upon  a  note  purporting  to  have  been  made  by 
Thurber,  Rice  &  Co.  March  11,  1865,  payable  to  the  order 
of  G.  H.  Hotaling  at  the  Salt  Springs  Bank,  sixty  days 
after  date,  and  indorsed  by  Hotaling.  The  plaintiff  put 
in  an  answer  in  that  suit,  containing  a  general  denial  only, 
and  the  action  was  tried  before  the  court  without  a  jury, 
the  plaintiff  &iling  to  appear.  An  execution  was  issued, 
and  the  plaintiff  actually  paid  it  January  16, 1867,  although 
by  some  arrangement  among  the  parties,  the  execution 
was  not  satisfied.  The  plaintiff  testified  that  he  had  no 
legal  defense  against  the  note,  and  the  referee  finds  that 
neither  of  the  defendants  had  notice  of  the  suit. 

The  defendant,  John  T.  Jenkins,  testified  that  the  note 
prosecuted  by  the  Syracuse  City  Bank  was  given  to  Garret 
Hotaling  after  March  25, 1865,  and  that  he  made  and  signed 
the  note,  and  when  he  signed  it,  he  notified  Hotaling  that 
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the  new  firm  had  been  formed  and  that  the  plaintiff  was 
out  of  it ;  that  his  indebtedness  against  the  old  firm  was 
an  open  account.  To  add  confusion  to  the  case,  he  then 
states  that  three  notes  were  given  at  the  same  time,  on  the 
first  of  April  1865,  dated  at  difierent  days,  so  as  to  make 
their  payment  easiei\  The  only  solution  to  this  statement 
is,  that  the  note  sued  by  the  Syracuse  City  Bank  was  one 
of  them,  the  others  having  been  paid  by  the  new  firm. 
But  the  referee  has  a  finding  in  which  he  states  that  on 
the  first  day  of  April,  1865,  the  Hotaling  debt  "  wa$  put  into 
three  several  notes  signed  by  the  new  firm  of  Thurber,  Rice  ^ 
Co.  of  which  Jenkins  was  a  member,  by-  John  T.  Jenkins, 
one  of  their  members,  (who  had  no  authority  to  sign  for 
the  old  firm,)  and  his  account  was  thereupon  receipted ; 
that  said  Hotaling  knew  of  the  change  in  said  firm,  and 
that  said  note  was  transferred  to  the  City  Bank,  which 
sued  Ira  A.  Thurber  thereupon,  and  obtained  judgment 
against  him  by  default" 

This  is  not  strictly  correct,  as  it  appeared  in  the  judg- 
ment roll  produced  on  the  trial,  that  Ira  A.  Thurber  put 
in  a  defense  under  which  he  might  have  successfully  de- 
fended the  note,  if  it  was  executed  in  the  name  of  the 
old  firm,  without  his  knowledge  or  consent,  or  if  it  was 
executed  as  the  proper  note  of  the  new  firm. 

It  is  impossible  to  be  satisfied  with  the  conclusion  of  the 
referee,  that  this  note  was  intended  to  be  the  note  of  the 
new  firm  instead  of  the  old  one,  for  it  is  dated  bach  to  tKe 
time  of  the  existence  of  the  old  firm,  which  is  hardly  recon- 
cilable with  the  conclusion  that  it  was  intended  to  be  the 
note  of  the  new  firm.  But  in  neither  aspect  of  the  case 
would  the  surety  of  John  T.  Jenkins  be  liable  to  the  plain- 
tiff upon  he  note  in  question.  It  is  not  enough  to  be  able 
to  show  that  Jenkins  has  made  himself  tiable  upon  the 
note  by  assuming  to  execute  it  on  behalf  of  the  new  firm. 

The  surety  is  only  bound  to  pay  it  while  it  remains  the 
proper  debt  of  the  old  firm.    If  it  was  accepted  by  Hotal- 
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ifxg  aa  the  note  of  the  new  firm  it  discharged  the  debt,  as 
against  the  old  firm,  and  Ira  A.  Thurber  had  a  perfect 
defense  to  it  If  it  was  executed  by  Jenkins  as  the  note 
of  the  old  firm,  Tharber  was  not  liable  to  pay  it,  unless  he 
assented  to  it  There  is  no  evidence  that  he  ever  assented 
to  it ;  but  if  he  did  assent  to  it,  it  was  such  a  change  and 
postponement  of  the  original  debt  as  to  discharge  the 
surety.  Thurber  had  no  right  to  give  a  new  obligation  ex- 
tending the  time  of  payment  of  the  old  firm  debts,  although 
done  with  the  consent  of  the  creditor.  Such  an  act  would 
doubtless  discharge  the  surety,  unless  he  also  consented  to 
it  Doubtless  the  bond  obliged  Corbin  to  pay  the  original 
debt  as  to  Ira  A.  Thurber,  but  we  do  not  know  what  that 
was.  ^n  the  dissolution  of  the  firm,  and  the  formation  of 
the  new  one,  the  members  of  the  firm  became  the  princi- 
pal debtors  and  were  previously  liable,  as  between  them- 
selves, to  pay  the  Hotaling  debt  They  either  satisfied  it 
by  giving  their  own  note,  or  they  undertook  to  secure  it 
by  giving  a  note,  on  time,  in  the  name  of  the  old  firm. 

If  the  plaintifi^  assented  to  this  arrangement,  in  either 
form,  and  Corbin  did  not  know  of  it,  or  assent  to  it  on  his 
part,  then  I  am  of  opinion  that,  he  thereby  discharged 
Corbin  from  his  obligation  to  pay  it  If  the  plaintiff  did 
not  know  of  it,  or  assent  to  it  in  either  form,  then  be 
should  have  interposed  his  defense,  or  at  least  have  notified 
Corbin  that  he  had  a  good  and  sufficient  defense  to  the 
note  so  that  Corbin  might  have  had  the  benefit  of  it  in 
that  suit 

There  is  only  one  aspect  of  the  case  in  which  the  defend- 
ant Corbin  oould  be  made  liable  for  the  demand  secured 
by  the  new  note  in  question,  and  that  was  for  Hotaling  to 
surrender  the  same  upon  grounds  which  would  have 
authorized  him  to  recover  upon  the  original  indebtedness. 

The  defendant  Corbin  never  undertook  to  pay  any  thing 
else.    As  it  is  now  too  late  to  repudiate  the  new  note  and 
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recover  upon  the  original  claim,  I  think  the  defendant 
Oorbin  is  discharged  jfrom  its  payment 

It  is  to  be  regretted  that  there  should  be  so  much  con- 
fusion and  uncertainty  in  cases  which  come  before  us  for 
review.  There  is  no  statement  in  the  pleadings  which 
would  enable  the  court  to  see  what  demands  the  plaintiff 
expects  to  recover ;  and  the  findings  of  the  referee  which 
are  generally  drawn  up  by  the  successful  party,  fail  to 
point  out  the  grounds  upon  which  the  Hotaling  debt,  so 
called,  was  allowed. 

I  have  examined  the  evidence  and  findings  with  as  much 
care  as  I  could,  and  have  stated  the  results,  I  believe,  with 
entire  fidelity  to  the  facts  as  they  appear  in  the  case.  The 
result  is,  that  the  judgment  is  erroneous  in  the  par1|pulars 
above  mentioned,  and  should  be  reduced  accordingly;  or 
if  the  plaintiff  will  not  consent  to  modify  it,  then  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

In  .case  of  a  modification  by  deducting  the  amount  of 
the  Hotaling  debt,  so  called,  the  judgment  as  thus  modified 
should  be  affirmed,  without  costs  of  appeal  to  either  party. 

Ordered  accordingly. 

[OiroKDAGA  Qbseral  Tbbm,  April  7,  1868.  FmAw^  MuBm  aad  UwgoK^ 
Jostloee.] 


Thomas  Harvey  v%.  William  Larob,  by  Henry  Blacker, 
his  guardian. 

A  justice  of  the  peace  has  no  jurisdiction  to  proceed  in  an  action  against  an 
iniknt  defendant  after  service  and  return  of  the  process,  until  a  guardian  has 
been  appointed.  Until  this  has  been  done,  he  has  no  right  to  receiye  the 
complaint  of  the  plaintiff,  or  the  answer  of  the  infant  defendant. 

If  the  infimt  does  not  apply  for  the  appointment  of  a  guardian,  the  plaintiff 
tlioald  apply,  and  see  to  it  that  a  guardian  is  properly  appointed. 
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Wlime  an  inlluit,  sued  in  a  Jastioes*  ooart,  does  not  plead  his  infiuxcy,  but 
prores  it  on  the  trial,  the  proper  judgment  for  the  Justice  to  render  is  a 
judgment  of  dismissal,  stating  the  reason,  viz.  that  the  defendant  is  an  infant, 
and  that  no  guardian  has  been  appointed.  If  he  renders  a  judgment  against 
the  defendaDt  it  will  be  Toid. 

Where  such  a  judgment  of  dismissal  is  rendered,  the  proceedings  hi  that  action 
will  not  be  a  bar  to  a  second  action. 

rnS  action  was  commenced  in  a  justice's  court,  to  re- 
cover damages  arising  from  the  negligence  of  the 
defendant  occasioning  the  death  of  the  plaintiff's  horse. 
It  was  tried  March  11,  1867.  The  defendant,  by  his 
guardian,  among  other  defenses,  pleaded  a  former  action, 
for  the  same  cause,  and  judgment,  in  bar.  In  the  former 
action,  the  defendant  appeared  without  a  guardian,  and 
on  the  trial  proved  his  infancy,  and  it  was  claimed  in  his 
behalf  that  no  judgment  could  be  rendered  against  him. 
He  had  not  pleaded  infancy,  but  other  matters  of  defense. 
The  justice  took  time  to  consider,  and  within  four  days 
entered  "  a  judgment  of  discontinuance  on  the  grounds 
defendant  is  an  infant,  and  no  guardian  appointed."  The 
present  action  was  tried  upon  its  merits.  The  defense  ot 
the  former  action  and  judgment  was  overruled,  and  the 
plaintiff  had  a  verdict  and  judgment  in  his  favor,  and  upon 
appeal  by  the  defendant,  the  Erie  county  court  reversed 
the  judgment,  upon  the  ground  that  the  former  action  and 
judgment  were  a  bar  to  that  action.  The  plaintiff  ap- 
pealed to  this  court 

James  A.  AUeUy  for  the  plaintiff. 

Wm.  C,  Johnsony  for  the  defendant 

By  the  Courts  Marvin,  J.  By  the  justices'  act,  "any 
defendant  in  a  suit,  except  persons  under  twenty-one 
years  of  age,  may  appear  and  defend  the  same  in  person 
or  by  attorney."  "  After  the  service  and  return  of  process 
against  an  infisint  defendant^  the  sxat  shall  not  be  any 
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further  prosecated  until  a  guardian  of  such  infant  be  ap- 
pointed."   (2  5.  iS'.  232,  §§  41,  42.) 

The  justice  has  no  jurisdiction  to  proceed  in  an  action 
against  an  infant  defendant  after  the  service  and  return 
of  the  process,  until  a  guardian  has  been  appointed-  The 
justice  has  no  right  to  receive  the  complaint  of  the  plain- 
tiflf,  or  the  answer  of  the  infent  defendant  The  first  pro- 
ceeding, after  the  return  of  the  process,  is  the  appoint- 
ment of  a  guardian.  If  the  infant  does  not  apply  for  such 
appointment,,  the  plaintiff  should  apply,  and  see  to  it  that 
a  guardian  is  properly  appointed.  In  Mockey  v.  Chrey^  (2 
John.  192,)  the  judgment  was  reversed  upon  the  sole 
ground  that  the  in&nt  defendant  appeared  by  attorney  and 
not  by  guardian.  It  does  not  appear  that  there  was  at 
that  time  any  statute  upon  the  subject.  The  court  say  it 
is  error  in  all  other  courts  for  an  infant  to  appear  by 
attorney,  and  there  is  no  reason  why  the  same  rule  should 
not  apply  to  a  justice's  court  It  appears  by  the  revisers' 
notes  that  the  provisions  above  quoted  wore  ncw^  in  the 
Revised  Statutes;  and  I  think  by  the  statute  the  court, 
after  the  service  and  return  of  the  process,  has  no  further 
jurisdiction  in  the  suit  until  a  guardian  for  the  defendant 
is  appointed.  In  the  first  action  the  defendant  did  not 
plead  his  infancy,  but  upon  the  trial  he  caused  it  to  be 
proved,  and  the  justice  made  the  proper  disposition  of  the 
action  by  dismissing  it,  stating  the  -reason,  viz.  that  the 
defendant  was  an  infant,  and  that  no  guardian  had  been 
appointed.  If  the  justice  had  rendered  judgment  against 
the  defendant,  it  would,*  I  think,  have  been  void.  See 
Olapp  V.  GhraveSj  (26  N.  Y.  Bep.  418,)  and  the  cases  therein 
cited,  in  which  the  distinction  between  irregularities  and 
nullities  is  considered.  (See  also  Sagendarph  v.  ShuUy  41 
Barb.  102.) 

The  proceedings  in  the  first  action  were  not  a  bar  to 
this  action.  The  justice  entered  in  his  docket  ^^  judgment 
of  discontinuance."    He  gave  no  judgment  for  costs.    He 
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understood  that  he  had  no  jurisdiction  to  try  the  cause  in 
the  absence  of  a  guardian  for  the  defendant  If  he  had 
understood  this  at  the  time  the  infancy  of  the  defendant 
was  proved,  I  think  he  could  then  have  have  arrested  the 
trial,  and  appointed  a  guardian,  ^and  commenced  the  trial 
de  novoy  and  that  such  proceeding  would  have  been  regular. 

I  concur  with  Mr.  Wait  in  his  Law  and  Practice  in 
justices'  courts,  {vol.  2,  p.  232,)  that  if  the  plaintiff  is  un- 
certain  whether  the  defendant  is  an  infant,  and  such  de- 
fendant does  not  apply  for  the  appointment  of  a  guardian, 
it  will  be  the  best  course  for  the  plaintiff  to  see  that  a 
guardian  is  appointed.  It  can  do  no  harm,  in  any  case, 
and  if  the  defendant  is  an  infant,  it  is  indispensable  to 
the  validity  of  a  judgment 

The  counsel  for  the  defendant  has  raised  some  other 
objections  to  the  judgment  in  the  justice's  court,  but  they 
are  untenable.  The  judgment  of  the  county  court,  revers- 
ing the  judgment  of  the  justice's  court  must  be  reversed, 
and  that  of  the  justice's  court  affirmed. 

[Ebib  Obvbbjll  Tbbx,  May  4,  1868.    JkmUb,  JCarvm,  Dmu  and  BmrJar, 
Joalioea.] 


Babah  K   McCay  and  William  S.  McCat,  by  A.  J, 
McCall,  their  guardian,  v%.  Mabvbl  Wait. 

Although  the  common  law  doctrine  of  %muU  is  not,  in  its  strictneee,  applicable 
to  the  condition  of  things  in  this  country,  such  a  cutting  of  trees  or  timber 
by  a  tenant  as  will  work  a  permanent  ii\jury  to  the  fireehold  or  inlieritance, 
in  the  absence  of  any  specific  leave  or  license  to  cut  such  trees  or  timber, 
18  ^ookU  for  which  an  action  will  lie,  in  equity,  for  the  prevention  of  such 
injury,  by  injunction,  before  it  is  committed,  or  at  law,  for  the  recovery  of 
damages,  by  the  remamder-man,  after  the  ii^jury  is  done. 

Whether  the  cutting  of  trees  and  timber  in  any  case  is  such  an  ii\}uiy  to  the 
inheritance,  or  not,  is  necessarily  a  question  of  &ct  for  the  Jury,  or  the 
court,  when  the  action  is  tried  by  the  court,  without  a  Jury. 

.  VOL.LL  16 
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THIS  is  an  action  to  recover  for  waste,  alleged  to  have 
been  committed  by  cutting  timber,  and  was  tried  with- 
out a  jury  at  the  Steuben  circuit,  in  November,  1866,  a  trial 
by  jury  having  been  waived  by  the  parties.  After  hear- 
ing the  evidence  of  the  parties  and  the  arguments  of  their 
counsel,  the  court  found  the  following  facts : 

1st.  That  William  W.  McCay,  deceased,  was  in  his  life 
time  seised  in  fee  of  a  farm  situated  in  the  village  of  Bath, 
New  York,  lying  between  Morris  street,  in  said  village, 
and  the  Conhocton  river,  containing  about  eighty  acres. 

2d.  That  said  William  W.  McCay  died  in  1852,  leaving 
a  will  by  which  he  devised  about  thirty  acres  off  the  west 
end  of  said  farm  to  his  wife,  and  the  residue  to  his  son, 
William  B.  McCay,  during  his  life,  and  after  his  death  to 
the  heirs  of  the  said  William  B.  McCay  in  fee. 

3d.  That  said  will  was  duly  proved  before  the  surrogate 
of  the  proper  county,  on  or  about  the  6th  January,  1853. 

4th.  That  soon  after  the  death  of  the  said  William  W. 
McCay,  the  said  William  B.  McCay  took  possession  of  the 
said  premises  so  devised  to  him.  That  on  the  first  day 
of  November,  1858,  the  said  William  B.  McCay  leased  the 
premises  devised  to  him  as  aforesaid,  for  the  term  of  five 
years  from  the  1st  day  of  April,  1859,  to  the  said  defend- 
ant, who  entered  upon  and  took  possession  of  the  same 
under  said  lease.  That  on  31st  December,  1851,  William 
Hornby  recovered  a  large  judgment  against  said  William 
B.  McCay,  on  which  an  execution  was  issued  to  the  sheriff 
of  Steuben  county,  w^o,  by  virtue  thereof,  sold  the  life 
estate  of  said  William  B.  McCay  in  said  premises,  to  the 
defendant  That  on  the  13th  June,  1862,  the  sheriff  con- 
veyed the  life  estate  of  said  William  B.  McCay  in  the 
premises  in  question  to  the  defendant,  and  that  said  de- 
fendant continued  in  possession  of  the  same. 

5th.  That  the  said  William  B.  McCay  is  now  living. 
That  the  plaintiffs  are  bis  only  children,  and  are  the  grand 
children  of  the  said  William  W.  McCay,  deceased.    That 
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the  plaintifGa  are  seised  of  an  estate,  in  remainder,  in  the 
premises  in  question. 

6th,  That  William  W.  McCay,  shortly  before  his  death, 
had  conveyed  about  two  and  one  half  acres  off  from  the 
northeast  comer  of  said  farm,  for  the  purposes  of  a  cem- 
etery. That  on  the  south  and  west  of  such  cemetery  was 
a  piece  of  standing  timber,  which,  with  the  cemetery,  was 
in  the  form  of  a  parallelogram.  That  the  south  and  west 
sides  of  said  timbered  laud  were  straight  and  smooth ;  the 
east  side  being  on  the  east  line  of  the  farm,  and  that  there 
were  about  four  rods  of  this  timber  land  fronting  on  Mor- 
ris street  That  there  were  six  acres,  in  this  piece  of 
standing  timber;  that  the  same  had  been  set  apart,  kept 
and  preserved  a  great  many  years,  and  was  knowu  as  the 
"  Grove."  That  it  had  never  been  used  as  a  wood  lot, 
except  that  when  a  tree  had  blown  down  it  was  cut  up 
and  taken  off.  That  this  timber  lot  or  grove  was  kept 
clean,  and  had  been  used  for  pic  nics  and  other  public 
purposes,  and  was  an  ornament  and  benefit  to  the  farm ; 
that  there  was  no  other  timber  or  wood  on  the  farm, 
except  a  few  trees  on  the  bank  of  the  river.  That  just 
west  of  the  grove  was  a  strip  of  cleared  land,  and  west  of 
that  a  swamp  of  two  or  three  acres,  and  some  village  lots. 

7th.  That  in  March,  1864,  the  said  defendant,  while  in 
possession  of  the  premises  in  question,  as  aforesaid,  wrong- 
fully cut  and  destroyed,  and  converted  to  his  own  use,  all 
the  timber  on  the  north  part  of  said  grove,  standing 
adjoining  and  south  of  Morris  street,  in  said  village,  and 
extending  as  far  back  as  the  south  line  of  said  cemetery, 
covering  about  two  acres,  thereby  disfiguring  the  premises 
in  question,  and  materially  injuring  the  inheritance.  That 
thus  cutting  the  timber  on  the  front  part  of  said  grove 
^w^as  a  greater  injury  to  the  premises  in  question  than  if 
the  same  quantity  of  timber  had  been  cut  from  the  back 
part  of  said  grove.  That  the  defendant  did  not  pull  the 
stumps  of  the  timber  after  taking  off  the  same.    That  the 
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timber  thus  cut  as  aforesaid  was  second  growth  oak.  That 
the  market  value  of  the  same  was  sixty  dollars,  at  the  time 
of  cutting  the  same. 

As  conclusions  of  law,  the  judge  found, 

Ist  That  the  defendant,  in  cutting  and  destroying  the 
timber,  aa  aforesaid,  committted  waste  on  the  premises  in 
question,  of  which  the  plaintiffs  are  seised  of  an  estate  of 
inheritance. 

2d.  That  l^e  plaintiffs  are  entitled  to  recover  of  the 
said  defendant,  for  the  same,  the  sum  of  $60,  with  interest 
from  the  first  day  of  April,  1864 ;  and  he  directed  judg- 
ment to  be  entered  in  favor  of  the  plaintiff,  and  against 
said  defendant,  for  that  sum,  with  costs. 

The  defendant  appealed  from  the  judgment  so  entered, 
-in 

2>.  Bum$eyj  for  the  appellant  L  The  main  question  in 
this  case  is,  whether,  upon  all  the  facts,  the  defendant  is 
guilty  of  waste.  It  is  probably  true  that  he  has  been 
guilty  of  a  breach  of  good  taste  in  cutting  this  timber ; 
but  we  insist  at  the  outset,  that  the  question  of  good  or 
bad  taste  has  nothing  to  do  with  the  matter.  And  it 
seems  very  clear  that  if  the  question  can  be  reduced  to 
the  simple  one  of  the  legal  rights  of  the  parties,  there 
remains  no  principle  upon  which  this  judgment  can  be 
sustained.  1.  The  timber  was  all  used  for  the  purposes 
of  the  &rm,  for  fuel,  fencing  and  repairs.  A  tenant  for 
life  has  a  right  to  cut  timber  for  each  of  these  purposes ; 
and  Wait  was  here  tenant  for  the  life  of  W.  B.  McCay. 
(2  Bluusk.  0<m.  122.  Jaekion  v.  Brown»(m,  7  John.  227. 
Biie^n  Ah.  title  Wa^te^  e.)  2.  Sufficient  wbod  was  left  for 
all  of  the  purposes  of  the  farm,  and  there  was  no  other 
wood  on  the  farm.  So  the  court  finds.  In  this  country, 
the  tenant  for  life  may  clear  land  for  the  purpose  of  culti- 
vation, as  was  done  here,  and  if  he  leaves  timber  enough 
for  all  the  purposes  of  a  fiarm,  it  is  not  waste.  {Jackson  v. 
Broummj  7  John.  227.    Kidd  v.  Bennmn^  6  Borh.  9* 
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Binghcan  on  Real  UHate^  578.  Van  Deusen  ▼.  Tawngy  29 
N,  Y.  Rep,  9 )  Here  the  defendant  cut  timber  for  a  lawful 
purpose,  and  the  cutting  could  not  have  been  waste,  even 
under  the  strictness  of  the  English  rule.  As  there  was  no 
other  wood  on  the  j[arm,  the  defendant  had  a  right  to  cut  so 
much  as  was  necessary  for  fuel,  provided  he  left  enough 
for  the  uses  of  the  farm.  He  cannot  be  compelled  to  buj 
firewood,  while  the  premises  furnish  a  supply  of  wood 
suitable  for  that  purpose.  There  is  no  pretense  that  he 
cut  any  more  than  was  necessary  for  these  proper  pur- 
poses. The  pretense  of  W.  B.  McCay  that  the  ash,  elm, 
sycamore  and  butternut  trees  along  the  bank  of  the  river 
should  be  cut  for  wood,  is  simply  absurd. 

n.  The  ornamental  character  of  these  trees  has  nothing 
to  do  with  the  questions  in  the  case.  While  the  books 
contain  the  general  doctrine  that  it  is  waste  to  cut  ^*  ornsr 
mental "  trees,  it  will  be  found  on  examination  that  the 
trees  referred  to,  are  trees  standing  ^^  in  defense  or  safe- 
guard of  the  house,"  or  trees  standing  in  ornamental 
grounds  in  direct  proximity  to  the  mansion  house,  or 
isolated  trees  serving  for  shade  or  shelter,  as  in  a  door 
yard,  or  on  a  lawn.  But  none  of  these  references  to 
ornamental  trees  can  be  applied  to  a  body  of  native  timber 
covering  seven  or  eight  acres.  These  trees  were  not 
ornamental  to  the  farm.  They  were  ornamental  to  the 
village,  perhaps,  and  cutting  them  may  have  lessened  the 
attractions  of  Morris  street  All  the  witnesses  on  that 
subject  speak  of  it  in  connection  with  the  cemetery  and 
the  street  But  the  injury  to  the  cemetery  or  to  the 
public  is  not  the  ground  of  this  action.  It  was  not  con- 
nected with  the  dwelling  house  or  the  &rm,  and  was  not, 
in  fact,  in  sight  from  it 

It  needs  neither  argument  nor  authority  to  prove  that 
the  life  tenant  is  entitled  to  take  the  necessary  fuel,  fencing 
staSy  fce.  off  the  land.  In  doing  this  he  may  out  any  trees 
growing  on  the  land  save  crMmentdl  tree$.    What  are 
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ornamental  trees  ?  In  Coffin  v.  Coffin^  (1  JocoVb  Oh.  71,) 
the  lord  chancellor  says:  "The  court  does  not  protect 
timber  because  it  is  ornamental,  but  it  protects  it  if  it  was 
planted  for  ornament^  whether  it  is  or  is  not  ornamental." 
In  Tamworth  v.  Ferrers^  (6  Vesey^  Jr.  419,)  the  court  held 
ornamental  trees  to  be  those  which  were  planted  or  grow- 
ing there  for  the  protection  or  shelter  of  the  several 
mansion  houses  belonging  to  the  estate,  or  for  the  orna- 
ment of  said  houses,  &c.  In  Surges  v.  Lamb^  (16  Fe«ey, 
Jr.  183,)  Lord  Chancellor  Eldon,  says:  "At  least  the 
timber  must  be  described  not  as  ornamental  merely,  but 
as  planted  and  growing  for  ornament."  On  page  185  he 
says  :  "  The  application  of  that  principle  to  a  wood  cover- 
ing thirty  acres*  is  carrying  it  to  an  extent  of  which  I  do 
not  recollect  an  instance,  and  I  cannot  admit  it  is  wiser  to 
extend  than  to  confine  these  injunctions."  In  Day  v. 
Merry y  (16  Vesey,  Jr.  375,)  the  trees  were  planted  to  ex- 
clude objects  from  view.  In  all  these  cases  it  is  evident 
that  ornamental. trees  are  such  only  as  were  planted  or 
kept  for  the  protection  of  the  manor  house  on  large  estates, 
and  intended  only  for  ornament.  It  has  never  been  held 
to  extend  to  an  ordinary  wood,  no  matter  how  pretty  it  may 
look.  That  the  trees  cut  in  this  case  were  not  kept  solely 
for  ornament,  is  evident  from  the  fact  that  it  was  part 
of  the  original  forest,  and  not  planted ;  that  Mr.  McCay 
when  he  wanted  wood,  &c.  had  cleared  a  part  of  the  same 
grove;  that  he  had  sold  another  portion  of  it  for  a 
cemetery ;  that  this  was  not  near  the  mansion  house  for 
its  protection ;  that  it  was  the  only  wood  on  the  farm  for 
the  use  of  the  farm ;  and  it  is  entirely  evident  from  the 
ease  that  holding  this  wood  lot  as  ornamental  trees,  simply 
because  it  was  pretty,  would  be  an  abuse  of  the  rule  of 
law  and  have. the  direct  eflfect  to  deprive  the  tenant  for 
life  of  one  of  the  essential  rights  connected  with  his  estate. 
If  or  can  the  manner  in  which  the  McCays  treated  this 
timber  affect  the  question.    A  wealthy  owner  was  at 
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liberty  to  consult  his  tastes  or  those  of  his  neighbors,  but 
could  not,  by  his  action,  bind  any  one  coming  after 
him.  A  man  of  large  wealth  might,  if  he  chose,  permit 
thousands  of  dollars  to  lie  idle,  in  despite  of  all  ideas  of 
thrift  or  prudence.  If  such  an  owner  regards  a  field  of 
d^sies  more  beautiful  than  one  of  corn,  is  his  successor 
prohibited  from  plowing  and  planting  something  useful  7 
ITet  once  allow  the  question  of  taste  as  a  criterion,  and 
the  one  proposition  is  as  reasonable  as  the  other.  Men 
will  differ  on  the  question,  according  to  their  ideas,  as  to 
how  far  a  regard  for  appearances  should  overcome  con- 
siderations of  thrifty  management  of  property,  so  as  to 
make  it  pay.  But  the  elder  McCay  did  not,  in  fact,  pre- 
serve the  timber.  He  cleared  off  and  reduced  to  cultiva- 
tion several  acres  in  the  rear,  and  also  a  part  in  front, 
just  where  the  defendant  cut,  and  afterwards  disposed  of 
-nearly  the  whole  remaining  front  for  a  cemetery,  and  this 
last  was  only  a  year  or  two  before  his  'death,  for  he  died 
in  1852,  and  the  cemetery  was  not  laid  out  until  1851. 
Whatever  he  did  or  omitted  to  do  before  the  cemeterjr 
was  laid  out,  he  did  then  sell  all  the  ornamental  part, 
and  nobody  knows  what  he  would  have  done  after  that, 
had  he  lived.  This  is  not  a  question  as  to  the  acts  of  a 
tenant  for  life  of  this  grove,  simply,  but  of  the  tenant  for 
life  of  this  farm.  This  was  to  all  intents  and  purposes  a 
£Eirm,  as  much  as  if  it  had  been  four  miles  from  a  village; 
and  the  tenant  is  not  subject  to  any  rule  of  law  different 
from  that  applicable  to  any  Other  farmer.  Would  the 
owner  of  a  farm,  the  owner  in  fee  simple  of  land  worth 
9150  per  acre,  keep  such  land  for  the  purpose  of  raising 
timber  in  competition  with  the  forests  around  him? 
Certainly  not  as  a  matter  of  good  husbandry. 

Nor  does  the  fact  that  the  farm  would  be  worth  more 
with  the  timber  on  than  with  it  of^  affect  the  question. 
If  the  tenant  had  a  right  to  cut  the  timber,  then  the  fact 
that  it  diminished  the  value  of  the  land,  is  immaterial, 
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and  if,  on  the  other  hand,  he  had  no  right  to  cat  it,  it 
would  be  waste,  although  the  value  of  the  land  was  in* 
creased.  {McGhregor  v.  Brown,  6  Seld.  114.  VanDevseuY. 
Young^  29  N.  T.  Rep.  9.)  And  this  proposition  neces- 
sarily excludes  the  whole  question  of  ornament,  pic  nics 
and  cemeteries. 

The  judge  finds  that  by  cutting  the  timber  in  front,  the 
premises  were  injured  in  a  greater  degree  than  if  the 
same  quantity  had  been  cut  in  the  rear.  This  must  be  so, 
if  at  all,  because  it  ornamented  the  street  and  cemetery, 
for  it  was  the  same  kind  of  timber,  and  was  an  outlying 
portion  which,  being  cut,  left  all  the  timber  in  one  body. 
The  fact  itself  is  immaterial,  for  if  the  defendant  had  a 
right  to  cut  off  timbej  at  all,  he  had  a  right  to  exercise 
his  discretion  as  to  where  he  would  begin.  At  all  events, 
a  mistake  in  that  respect  would  not  make  him  liable,  nor 
does  the  court  give  judgment  on  that  ground.  The  judg- 
ment is  for  the  whole  value  of  all  the  timber  cut. 

m.  The  court  erred  in  overruling  the  objection  of  the 
defendant,  to  evidence  of  the  value  of  the  farm  with  these 
trees  on.  1.  The  evidence  was  entirely  immaterial  The 
question  is  not  whether  the  farm  was  worth  less  or  more, 
but  whether  this  timber  was  such  that  the  defendant  had  a 
right  to  cut  it  for  fuel  and  fences.  2.  It  was  not  compe- 
tent on  the  question  of  damages.  {McGhregor  v.  Brown^ 
6  Seld.  114.     Van  Beusen  v.  Young,  29  JV.  Y.  Rep.  9.) 

For  this  error  a  new  trial  should  be  granted. 

C.  F.  Kingehyj  for  the  respondents.  L  The  plaintiffs 
were  seised  of  an  estate  in  remaiiider,  in  the  premises,  and 
were  the  proper  parties  to  bring  this  action.  ( Van  Beusen 
V.  Young,  29  N.  Y.  Rep.  9.     4  Kent's  Com.  231.) 

n.  Waste  is  a  spoil  or  destruction  in  houses,  gardens, 
trees  or  other  corporeal  hereditaments,  to  the  disherison 
of  him  that  hath  the  remainder  or  reversion  in  fee  simple 
or  fee  tail.    (2  Black.  Com.  282.     Co.  Idtt.  53.)     1.  The 
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tenant  destroyed  trees  which  he  cannot  produce.  This  is 
dlBherison.  The  estate  in  remainder  is  wasted.  {Livrnffs- 
tan  V.  BeynoldSj  26  Wend.  122.  Kidd  v.  Dennisofiy  6  Barb. 
9.)  2.  Oak,  ash  and  elm  are  in  all  places  considered  tim- 
ber, and  cutting  them  is  waste.  (2  Black.  Com,  282. 
1  Cheenleaf's  Oruisej  121.)  3.  The  timber  was  white, 
black  and  red  oak,  and  the  majority  alive.  Seldom  a  tree 
dies  entirely.  There  were  242  trees  cut,  averaging  from 
seven  to  twenty  inches  in  diameter.  They  were  all  live 
trees;  the  stumps  had  all  sprouted.  4.  The  defendant 
sold  three  cords  of  the  wood,  which  he  had  no  right  to  do. 
{Sarles  v.  Sarles,  3  Sandf.  Cfh.  601.) 

m.  The  defendant  claims  that  he  cut  this  wood  for  fire 
bote.  He  was  bound  first  to  cut  the  dry,  fallen,  or  per- 
ishing wood  (which  he  did  not  do.)  (Jackson  v.  Broumaon^ 
7  John.  236.  Clark  v.  CummingSy  6  Barb.  339.)  1.  He 
should  have  cut  the  wood  from  the  rear  of  the  grove, 
wbere  all  the  witnesses  agree  it  would  have  been  a  less 
injury  to  the  place  than  cutting  them  where  he  did.  2.  If 
the  defendant  had  a  right  to  cut  this  timber  for  fire  bote, 
he  would  have  had  to  cut  it  all  down  to  have  kept  him  in 
wood  during  the  time  he  occupied  the  same,  and  when 
the  plaintifib  came  into  the  possession,  there  would 
not  have  been  a  stick  of  timber  or  a  tree  on  the  farm. 
3.  The  defendant  was  not  entitled  to  fire  wood  from  the 
farm  if  taking  the  same  was  an  injury  to  the  inheritance. 
(Gardner  v.  Bering  ^  ffempstead^  1  Paige^  573.)  4  To 
what  extent  wood  and  timber  may  be  cut  is  a  question  of 
fact  for  the  jury  to  determine.  (Bouvier's  Law  Dictionary^ 
title  Waste,  644.  Jackson  v.  Brownson,  7  John.  227.)  The 
court  below  has  found,  as  a  question  of  fact  that  cutting 
this  timber  by  the  defendant  disfigured  the  premises  and 
was  a  material  injury  to  the  inheritance,  and  therefore 
waste,  by  the  decision  of  Gardner  v.  Beering  and  Hempstead^ 
(1  Faige^  573.)    5.  It  was  never  intended  that  the  defend- 
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ant  should  get  his  fire  wood  from  this.  It  had  been  set 
apart,  kept  and  preserved  for  thirty  or  forty  years,  by  the 
testator,  W.  W.  McCay,  and  was  known  as  the  grove,  and 
never  had  been  used  for  a  wood  lot.  6.  The  defendant 
did  not  cut  any  of  the  timber  except  the  dead  trees,  till 
1864,  when  he  heard  W.  B.  McCay  was  in  the  army,  and 
there  was  danger  of  losing  his  life  estate. 

TV.  The  defendant  also  claims  that  he  intended  to  fit 
the  land  for  cultivation.  This  he  did  not  do,  but  kept  the 
same  a  year  and  then  sold  wood  to  Allen,  and  did  not 
pull  out  the  stumps.  There  was  good  pasture  in  the  grove, 
and  it  was  not  necessary  to  cut  trees  for  pasture. 

V.  An  injunction  will  issue  restraining  a  party  from 
cutting  timber  standing  and  growing  for  ornament,  even 
if  two  miles  distant  from  the  house.  {Lord  Tamworth  v. 
Lard  FerreSj  6  Tea.  419.  Day  v.  Merry ^  16  id.  375.  Burgee 
V.  Lamby  Id.  182.  Coffin  v.  Coffiny  Jacobs  70,  Bacon 
Abrid.  title  Waate^  N.  1  Qreenleafs  Oruisey  141.)  1.  The 
principle  on  which  the  court  has  gone  is  that  if  the  testator 
has  gratified  his  own  taste  in  regard  to  the  situation  of 
ornamental  trees,  his  wishes  are  to  control,  even  if  most 
disgusting  to  the  tenant  for  life..  {Bacon  Abrid.  tit.  Wastef 
jy.  1  Gfreenleafs  Cruiacy  141.  Dounshire  v.  Lady  Sandys^ 
6  Ve8.107.)  In  this  case  the  testator  had  set  apart  and 
preserved  this  grove*  as  an  ornament  to  the  place  for  thirty 
or  forty  years,  and  never  allowed  any  of  it  to  be  cut. 

VL  The  English  rule  should  be  applied  in  this  case.  It 
is  only  changed  where  the  land  is  new  and  uncultivated. 
{Jackson  v.  Brownaon,  7  John.  236.) 

Vn.  What  the  plaintiffs  have  had  the  good  luck  to  sell 
the  grove  for  has  nothing  to  do  with  this  case.  There  is 
no  evidence  as  to  what  the  grove  was  worth  per  acre.  It 
was.  proved  that  the  land,  without  the  timber  was  worth 
9150  per  acre.  And  all  the  witnesses  agree  that  cutting 
'the  timber  was  an  injury  to  the  iGarm. 


MONROE-JUNE,  186a  23o 


McCay  «.  Wait. 


By  the  Court,  E.  Darwin  Smith,  P.  J.  Waste,  as  Black- 
stone  defines  it,  is  ^<a  spoil  or  destruction  in  houses, 
gardens,  trees,  or  other  corporeal  hereditaments  to  the 
disherison  of  him  that  hath  the  remainder  or  reversion  in 
fee  simple  or  in  tail"     (2  Black.  Cam.  382.) 

The  doctrine  of  waste  of  the  common  law  is  not  in  its 
strictness  applicable  to  the  condition  of  things  in  this 
country.  What  in  England  might  be  injurious  to  the  in- 
heritance and  therefore  waste,  would  probably,  in  most 
parts  of  this  country,  be  the  very  reverse  of  injury  to, 
would  be  actual  improvement  of,  the  estate.  But  the  law 
remains  with  us  as  in  England,  that  such  cutting  of  trees 
or  timber  as  will  work  a  permanent  injury  to  the  freehold 
or  inheritance,  in  the  absence  of  any  specific  leave  or 
license  to  cut  such  trees  or  timber,  is  wa»te  for  which  an 
action  will  lie,  in  equity,  for  the  prevention  of  such  injury 
by  injunction,  before  it  is  committed,  or  at  law,  for  the 
recovery  of  damages,-  by  the  remainder-man,  after  the 
injury  is  done.     Such  is  this  action. 

Whether  the  cutting  of  trees  and  timber  in  any  case  is 
such  an  injury  to  the  inheritance,  or  not,  is  necessarily  a 
question  of  fact,  and  depends  upon  the  particular  circum- 
stances of  every  case.  This  question  belongs  to  the  jury, 
nnless  it  is  tried  by  the  court,  as  in  this  case,  by  the  con- 
eent  of  the  parties,  when  the  judge  is  substituted  in  the 
place  of  the  jury.  (Jackson  v.  Brownsan,  7  John.  226.  Doe 
V.  WiUoHj  11  Hasty  56.  Hinchman  v.  Irvin^  3  Bana^  Ken. 
123.) 

The  learned  judge  who  tried  this  action  at  the  circuit, 
finds  as  matter  of  fact  that  the  defendant,  while  in  posses- 
sion of  the  premises  in  question,  wrongfully  cut  and  de- 
stroyed and  converted  to  his  own  use  all  the  timber  on 
the  north  part  of  said  grove,  standing  adjoining  and  south 
of  Main  street,  in  said  village  of  Bath,  covering  about  two 
acres,  disfiguring  the  premises  in  question,  and  materially 
injuring  the  inheritance.    And  he  further  finds,  as  a  con- 


236  CASES  IN  THE  SUPREME  COURT. 

Leet  9.  HcMaster. 

elusion  of  law,  that  the  defendant,  in  cutting  and  destroy- 
ing the  timber  aforesaid,  committed  waste  on  the  premises 
in  question,  of  which  the  plaintiff  was  seised  of  an  estate 
of  inheritance.  The  finding  in  fact  is  in  substance  and 
effect  a  finding  that  the  cutting  of  the  timber  in  question 
was  waste. 

This  finding  not  being  unwarranted  by  th^  evidence ;  it 
seems  to  me  conclusive,  and  cannot  be  disturbed. 

The  judgment  must,  therefore,  be  affirmed. 

[MoHBOB  Gbvbbal  Tbbm,  June  1, 1868.  £,  D.  AntM,  Johtuon,  and  /.  (7. 
Smith,  JiiBtioes.] 


Cynthia  R  Lebt  vs.  William  Q.  McMaster. 

The  plaintiff,  being  the  aasignee  of  a  mortgage  made  by  P.  employed  8.  an 
attorney,  to  foreclose  the  same  by  advertisement,  who  caased  a  notice  of  the 
sale  to  be  published,  appointing  the  8th  day  of  September,  1866,  for  the  day 
of  sale.  The  defendant,  desiring  to  bid  upon  the  property,  but  haring 
doubts  about  the  legality  of  the  proceedings,  requested  S.  to  adjourn  the 
sale  one  week.  8.  consented  to  this,  provided  the  defendant  would  give 
him  flOO  for  a  clium  he  had  against  the  mortgagor's  wife,  to  which  the 
defendant  assented,  and  the  sale  was  acUoumed.  8.  becoming  satisfied  his 
proceedings  were  not  legal,  commenced  new  proceedings,  and  appointed 
December  10,  1866,  as  the  day  of  sale;  on  which  day  the  plaintiff  directed 
8.  to  adjourn  the  sale  two  weeks,  and  countermanded  instructions  previously 
given  to  a  third  person  to  attend  the  sale,  and  bid  off  the  premises.  8.  dis- 
regarded the  direction  given  him,  and  sold  the  property,  on  the  day  appointed, 
to  the  defendant,  he  being  the  highest  bidder,  for  $2100,  subject  to  a  prior 
incumbrance  of  $571 ;  the  property  being  worth  |4000.  The  defendant  had 
no  knowledge,  at  the  time  of  the  sale,  of  any  instructions  to  8.  to  acyonm 
the  same.  There  was  no  agreement  between  8.  and  the  defendant  to  share 
any  profits  arising  from  a  resale,  and  the  flOO  had  never  been  paid  by  the 
latter  to  the  former.    8.  was  irresponsible. 

fftid,  1.  That  if  there  was  any  fraud  in  the  matter,  for  which  the  defendant 
was  liable,  it  was  in  procuring  8.  not  to  sell  the  premises  on  the  day  origi- 
nally appointed;  and  that  the  agreement  for  the  payment  of  the  flOO, 
made  in  September,  and  the  neglect  to  sell  then,  had  no  connection  with, 
or  relation  to,  the  sale  made  in  December,  upon  a  new  notice. 
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2.  That  awnmlng  tbat  there  was  no  tttMd  in  the  case,  on  the  port  of  the 
defendant)  he  having  paid  for  the  property  more  than  two  thirds  of  its  value, 
as  foond  by  the  referee,  and  nearly  the  ftdl  ralne,  as  estimated  by  some  of 
the  witnesses,  the  hardship  was  not  so  soTere  on  the  plaintiff,  that  the  ooort 
wonld  grant  relief  allowing  the  sale  to  stand  as  secnrity  for  the  monfy  paid 
by  the  defendant. 

5.  That  the  case  was  not  within  the  principle  laid  down  in  Boyd  ▼.  Jhtnlapf 
(1  J&kn,  Ch.  478,)  that  where  a  deed  is  sought  to  be  set  aside  as  voluntary 
and  fraudulent  against  creditors,  and  there  is  not  suffident  evidence  of 
fraud  to  indnce  the  court  to  avoid  it  absolutely,  but  suspicious  circum- 
stances as  to  the  adequacy  of  the  consideration,  and  frumess  of  the  transac- 
tion, the  court  will  not  set  aside  the  conveyance  altogether,  but  permit  it  to 
stand  as  security  for  the  sum  actually  paid. 

4.  That  8.  being  authorized  to  make  the  sale,  employed  for  that  purpose,  and 
acting  within  the  scope  of  his  authority,  and  the  defendant  purchasing  the 
premises  without  knowledge  of  any  private  instructions  to  such  agent,  his 
rights  were  not  afifected  by  the  ihct  that  such  agent  made  the  sale  contrary 
to,  and  in  disregard  of,  the  histructions  of  his  principal. 

6.  That  it  was  not  a  case  coming  within  the  authorities  relating  to  client  and 
attorney,  in  which  the  court  will,  at  the  instance  of  the  client^  relieve  hhn 
from  some  improper  act  of  the  attorney ;  it  not  being  a  case  in  court,  or  a 
judicial  proceeding,  but  a  sale  under  the  power  in  the  mortgage,  by  S.  the 
agent,  or  attorney  in  fact,  employed  to  make  the  same. 

6w  That  had  8.  reftised  to  pay  over  the  money  received  on  the  sale  of  the  prem- 
ises, the  court  would  have  entertained  summary  proceedings  against  him,  to 
enforce  the  payment  of  the  money ;  the  employment  to  foreclose  a  mort- 
gsge  by  advertisement,  being  regarded  as  so  connected  with  his  professional 
chanict>er  as  to  afford  the  presumption  that  such  character  formed  the 
ground  of  his  employment.  But  when  another  person  is  to  be  affected, 
other  principles  of  law,  as  to  hhn,  are  to  be  consulted. 

▲  notice  of  sale,  on  a  statutory  foreclosure,  need  not  specify  that  the  mortgage 
will  be  foredosed. 

APPEAL  from  a  judgment  entered  upon  the  decision 
of  a  referee.  The  plaintifP  was  the  assignee  of  a  mort- 
gage made  bj  one  Hiram  Pomroy,  and  she^  by  her  agent, 
Daniel  Pomroy,  employed  George  Sprague,  who  was  an 
attorney  of  this  court,  to  foreclose  the  mortgage  by  adver- 
tisement, pursuant  to  the  statute.  Sprague  caused  a  notice 
of  the  sale  to  be  published,  appointing  the  8th  day  of 
September,  1866,  for  the  day  of  sale.  At  the  time  and 
place  appointed,  Sprague  attended^  and  the  defendant 
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McMaster,  desiring  to  purchase  the  premises,  also  attendedl 
McMaster  had  doubts  about  the  legality  of  the  proceed- 
ings, and  requested  Sprague  to  adjourn  the  sale  one  week, 
to  eqable  him  to  ascertain  whether  the  proceedings  were 
legal.  Sprague  owned  a  claim  of  several  hundred  dollars 
against  the  wife  of  Hiram  Pomroy,  and  he  proposed,  if 
McMaster  would  agree  to  pay  him  JlOO  for  the  claim,  he 
would  adjourn  the  sale,  and  it  was  so  agreed  between 
them,  and  Sprague  adjourned  the  sale  to  a  future  day. 
In  the  mean  time  Sprague  became  satisfied  that  his  pro- 
ceedings were  not  legal,  and  he  thereupon  commenced 
new  proceedings,  and  appointed  December  10,  1866,  as 
the  day  of  sale.  Hiram  Pomroy,  the  mortgagor,  desired 
that  the  sale  should  be  postponed  for  two  weeks.  On  the 
morning  of  the  day  designated  for  the  sale,  Daniel  Pom- 
roy, acting  for  the  plaintiff,  directed  Sprague  to  adjourn 
the  sale  two  weeks.  Previous  to  this,  he  had  instructed 
his  son  to  attend  the  sale  and  bid  off  the  premises.  He 
countermanded  this  instruction  when  he  directed  Sprague 
to  adjourn  the  sale.  Sprague  attended  at  the  time  and  place 
designated  in  the  notice  and  offered  the  premises  for  sale, 
and  the  defendant  McMaster,  being  the  highest  bidder, 
became  the  purchaser,  at  the  bid  of  $2100,  subject  to 
incumbrances — a  prior  mortgage  for  $400  with  unpaid 
interest  and  some  costs— of  $571.  The  referee  found  that 
the  premises  were  worth  $4000.  There  was  no  person 
present  at  the  sale  authorized  to  bid  for  the  plaintiff,  or  to 
act  for  her,  except  Sprague,  and  he  had  no  authority  other 
than  such  as  arose  out  of  his  general  employment  to  fore- 
close the  mortgage.  The  defendant  McMaster  had  no 
knowledge,  at  the  time  of  the  sale,  of  any  instructions  to 
Sprague  to  adjourn  the  sale.  The  referee  found  that  Mc- 
Master had  paid  to  Sprague  the  amount  of  his  bid ;  that 
he  had  not  paid  the  $100  agreed  to  be  paid,  &c.  as  above 
stated.  He  also  found  that  there  was  no  agreement 
between  Sprague  and  McMaster  to  share  the  profits  which 
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McMaster  should  make  on  a  sale  of  the  premises.  Also 
that  Sprague  had  no  pecuniary  responsibility ;  and  that 
there  was  no  bond  with  the  mortgage.  He  also  found 
that  Sprague,  after  opening  the  sale,  was  reminded  of  his 
instructions  to  adjourn,  and  was  requested  so  to  do,  but 
that  he  declined  to  do  so  unless  he  was  secured  the  (100 
above  mentioned,  expressing  the  apprehension  that  if  he 
then  adjourned,  McMaster  would  not  pay  him  the  JIOO. 
The  referee,  however,  found  that  McMaster  had  no  knowl- 
edge of  these  facts.  A  question  was  raised  upon  the  regular- 
nty  of  the  sale,  which  is  sufficiently  noticed  in  the  opinion. 
The  referee  came  to  certain  conclusions  of  law,  which  are 
fully  stated,  and  dismissed  the  complaint  with  costs. 

Solmes  ^  FitUj  for  the  plaintiff. 

L.F,^  Q-.  W.  Boweuy  for  the  defendant.  #. 

Stf  the  Courts  Marvin,  J.  The  plaintiff^  in  his  com- 
plaint, alleges  confederation  between  Sprague  and  the 
defendant,  to  defraud  her,  by  making  the  sale  at  the  time 
and  under  the  circumstances  it  was  made.  These  allega- 
tions are  denied,  and  the  testimony  failed  to  establish 
them,  and  the  referee  has,  in  effect,  found  against  them. 

There  cannot,  of  course,  be  two  opinions  touching  the 
conduct  of  Sprague,  and  it  is  to  be  regretted,  on  the  plain- 
tifi*'B  account,  that  he  is  irresponsible.  But  what  is  the 
position,  and  what  are  the  rights,  of  the  defendant?  The 
referee  was  requested  to  find  as  a  fact  thlat  the  defendant 
was  not  a  purchaser  in  good  faith.  By  which  I  understand 
that  it  is  claimed  that  the  defendant  was  a  party  to  the 
fraud  of  Sprague.  The  agreement  of  Sprague  and  the 
defendant  that  the  latter  should  pay  the  former  9100  for 
his  claim  against  the  wife  of  Hiram  Pomroy,  in  consid- 
eration that  Sprague  would  adjourn  the  sale  a  week,  is 
referred  to  as  evidence  of  a  fraudulent  understanding  be- 
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tween  the  parties.  This  agreement  was  in  September. 
The  adjournment  was  had,  and  the  proceedings  were 
finally  abandoned.  This  agreement  had  no  relation  to 
the  sale  in  December,  upon  the  notice.  I  do  not  feel 
called  upon  to  remark  upon  this  agreement,  so  far  as  the 
defendant  is  concerned.  He  attended  at  the  time  and 
place  designated  for  the  sale,  for  the  purpose  of  bidding, 
but  having  doubts  whether,  if  he  purchased  the  premises, 
he  would  get  a  good  title,  he  requested  an  adjournment 
for  a  week,  to  give  time  to  investigate,  and  thereupon  the 
agent  having  charge  of  the  proceedings  consents,  provided 
the  applicant  for  the  adjournment  will  give  him  JlOO  for 
a  certain  claim  he  has,  and  the  applicant  submits.  In  the 
meantime  the  agent  becomes  satisfied  that  his  proceed- 
ings are  invalid,  and  abandons  them.  If  there  was  any 
fraud  in  this  matter  for  which  McMaster  was  liable,  it 
was  in  procuring  the  agent  not  tx)  sell  the  premises  on 
that  day,  and  the  neglect  to  sell  then  has  no  connection 
with  the  sale  that  was  made  in  December. 

But  it  is  insisted  that  if  there  was  no  fraud,  in  the 
case,  on  the  part  of  the  defendant,  the  hardship  is  so 
severe,  on  the  plaintiff,  that  the  court  will  grant  relief, 
allowing  the  sale  to  stand  as  security  for  the  money  paid 
by  the  defendant  The  hardship  consists  in  the  sale  of 
premises  worth  $4000  for  $2671,  a  loss,  it  is  said,  of  over 
91300.  Some  cases  are  cited.  In  Boyd  v.  Dunlapj  (1  John. 
Ch.  Atl^y)  the  bill  was  by  creditors^  to  set  aside  transactions 
between  the  debtor  and  his  son,  on  the  ground  of  fraud. 
The  chancellor  held  that  were  there  was  not  sufficient 
evidence  of  fraud  to  induce  the  court  to  avoid  the  deed 
absolutely,  but  as  there  were  suspicious  circumstances  as 
to  the  adequacy  of  the  consideration  and  fiiim^ss  of  the 
transaction,  the  court  would  not  set  aside  the  conveyance 
altogether,  but  permit  it  to  stand  as  security  for  the  sum 
actaaily  paid.  The  son  had  taken  a  conveyance  from  his 
&ther  greatly  below  the  real  value  of  the  land,  the  &ther 
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still  continuing  in  possession ;  and  though  the  court,  from 
the  evidence,  could  not  say  that  this  was  done  with  intent 
to  defraud  creditors,  it  held  that  it  was  inequitable  that 
the  soa  should  hold  the  property,  as  against  the  creditors 
of  his  father;  and  that  all  he  could  justly  claim  was  the 
amount  he  had  paid  for  the  land.  This  case  is  not  in 
point  in  the  present  case. 

Dunn  V.  Cfkambera,  (4  Barb,  376,)  is  also  cited.  In  that 
case  the  court  applied  the  principle  in  Bat/d  v.  Dufdap  to 
a  case  where  a  party  sought  relief  from  a  sale  made  by 
himself.  The  court  came  to  the  conclusion  that  there  was 
no  actual  fraud  on  the  part  of  the  purchaser,  but  that  the 
case  was  such  as  to  come  within  a  class  of  frauds  described 
by  Lord  Hardwicke  in  Ohesterfield  v.  Janssen^  (2  Ves,  155.) 
to  be  ^*  such  bargains  as  no  man  in  his  senses,  and  not 
under  a  delusion,  would  make  on  the  one  hand  and  as  no 
honest  and  fair  man  would  accept,  on  the  other."  The 
plaintiff  and  defendant  were  cousins,  and  held  the  prop- 
erty, worth  J1800,  under  the  will  of  their  grandfather, 
and  the  plaintiff,  a  sailor,  of  intemperate  habits,  sold  his 
interest  for  $100,  receiving  $70  in  money,  and  a  note  for 
$30.  Harris,  P.  J.  is  careful  to  say,  in  the  opinion  of  the 
court,  that  '^  no  rule  is  better  settled  than  that  mere  inad- 
equacy of  consideration  does  not  form  a  distinct  ground 
of  equitable  relief.  And  yet  there  are  cases  where  there 
t$  no  positive  evidence  of  fraud,  in  which  the  inequality 
of  the  bargain  is  so  gross  that  the  mind  cannot  resist  the 
inference  that  though  there  be  no  direct  evidence  of  fraud, 
such  a  bargain  must  have  been  in  some  way  improperly 
obtained.''  The  present  case  is  not  within  the  rule  refer- 
red to.  Here  the  defendant  paid  for  the  property  more 
than  two  thirds  of  its  value  as  found  by  the  referee,  and 
nearly  the  full  value  as  estimated  by  some  of  the  wit- 
nesses. Suppose  the  plaintiff  himself  had  sold  the  prop- 
erty for  the  sum  paid  by  the  defendant ;  would  any  one 
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suppose  that  she  could  obtain  relief  in  a  court  of  equity 
against  such  sale  ? 

But  the  agent  sold  the  property  against  instructions ; 
and  it  is  claimed  that  the  act  of  the  agent  was  without 
authority,  and  that  the  defendant  therefore  took  nothing 
by  his  purchase.  Waiving  the  question  as  to  the  remedy 
in  case  the  act  of  the  agent  was  wholly  unauthorized,  it  is 
enough  to  say  that  the  facts  do  not  raise  the  question. 
The  agent  was  authorized  to  make  the  sale ;  he  was  em- 
ployed for  that  purpose ;  he  had  advertised  the  premises 
for  sale  under  the  power  contained  in  the  mortgage  ;  the 
defendant  attended  the  sale  for  the  purpose  of  purchasing 
the  premises;  he  had  no  knowledge  of  any  private  or 
secret  instructions  given  to  the  agent,  and  his  rights  were 
not  affected  by  such  instructions.  The  agent  was  acting 
within  the  scope  of  his  authority.  {Story  on  Agency ^ 
§§  330,  333.     North  River  Bank  v.  Aymar,  3  Hill,  262.) 

Nor  is  this  a  case  coming  within  the  authorities  relating 
to  client  and  attorney,  in  which  the  court  will,  at  the 
instance  of  the  client,  relieve  him  from  some  improper  act 
of  the  attorney.  It  was  not  a  case  in  court,  or  a  judicial 
proceeding.  (12  Wend,  60.)  The  sale  of  the  premises 
was  under  the  power  in  the  mortgage,  and  Sprague  was 
the  agent,  or  attorney  in  fact,  to  make  the  sale. 

When  the  proceedings  are  in  court,  and  the  attorney 
does  an  unauthorized  act  for  a  party  prejudicial  to  him, 
the  party  may  have  relief  against  such  act,  if  the  attorney 
is  irresponsible.  The  relief  is  given  in  the  action,  and 
care  is  taken  to  preserve  the  rights  of  the  other  innocent 
party,  and  as  to  third  persons.  {See  Denton  v.  Noyes,  6 
John.  296;  Am.  Ins.  Co,  v.  Oakley,  9  Paige,  494;  Orah. 
Pr.  52,  et  seq.)  So,  if  the  employment  of  an  attorney  is 
so  connected  with  his  professional  character  as  to  afford  a 
presumption  that  his  character  as  attorney  formed  the 
ground  of  his  employment  by  the  client,  the  court  exer- 
cises a  summary  jurisdiction  over  him ;  as  where  he  is 
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employed  to  collect  money,  4;c.  and  has  collected  it,  the 
court  will  entertain  proceedings,  on  motion,  to  enforce  the 
payment  of  the  money  to  his  client,  &c.  {Matter  of  Execu- 
ton  of  Aitkin^  4  Bam.  f  Aid.  47.  Hx parte  Staats,  4  Cowen^ 
76.)  But  there  are  cases  between  the  attorney  and  client, 
when  the  attorney  fails  to  perform  to  his  client  his  duty  as 
attorney.  The  principle  upon  which  they  rest,  has  no 
application  to  the  present  case.  Even  in  a  case  where  the 
attorney  is  employed  in  a  matter  wholly  unconnected  with 
his  professional  character,  the  court  will  interfere,  in  a 
summary  way,  to  compel  him  to  execute  faithfully  the 
trust  reposed  in  him.     {See  above  cases,) 

In  this  case,  had  Sprague  refused  to  pay  over  the  money 
received  on  the  sale  of  the  premises,  in  my  opinion  the 
court  would  have  entertained  summary  proceedings  against 
him  to  enforce  the  payment  of  the  money.  The  employ- 
ment to  foreclose  a  mortgage,  by  advertisement,  would  be 
regarded  as  so  connected  with  his  professional  character 
as  to  afford  the  presumption  that  such  character  formed 
the  ground  of  his  employment.  But  where  another  person 
is  to  be  affected,  other  principles  of  law,  as  to  him,  are  to 
be  consulted. 

There  is  no  validity  in  the  objection  that  the  notice  of  sale 
was  insufficient  The  objection  is,  that  the  notice  ^'  does 
not  specify  that  the  mortgage  will  be  foreclosed."  The  no- 
tice is,  that  default  has  been  made  in  the  payment,  &;c.  de- 
scribing the  mortgage,  and  the  record  of  it ;  and  that  there 
is  due  a  sum  mentioned ;  the  premises  are  then  described ; 
and  then  that,  by  virtue  of  a  power  of  sale  in  said  mortgage 
contained,  the  above  described  mortgaged  premises  will 
be  sold  at  public  auction,  to  the  highest  bidder,  &c.  &c. 
It  will  be  seen,  on  consulting  the  statute,  (2  B.  S.  544, 
§  4,)  that  the  notice  contains  all  that  is  required. 

The  judgment  must  be  affirmed,  with  costs. 

TEbib  Gbhb&al  Tbbm,  Febmary  17,  1868.  Danislt,  Marvin  and  JhvU, 
JnsUces.] 
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65  AD  ^478 

An  agent  employed  to  sell  goods  on  commission,  ia  a  mere  broker.  As  snch 
he  is  authorized  to  make  contracts  for  the  sale  and  delivery  of  the  goods, 
bat  is  not  authorized  to  make  such  contracts  in  his  own  name;  nor  to 
receive  payment  for  the  property  so  sold. 

Where  goods  thus  sold  by  a  broker  are  not  entrusted  to  the  possession  of  the 
latter,  but  are  sent  by  the  seller  to  the  purchaser  direoUy,  with  a  bill  or 
invoice  thereof,  and  the  purchaser  receives  the  goods,  with  notice  tliat  the 
broker  does  not  own  thorn,  and  has  no  right  to  receive  payment  for  them, 
he  cannot  set  off  a  debt  due  to  him  from  the  broker,  against  the  claim  of  the 
seller  for  the  price. 

THIS  action  was  commenced  before  a  justice  of  the 
peace  of  Ontario  county.  The  complaint  was  for 
goods  sold  to  the  defendant.  The  answer  denies  the  com- 
plaint, alleges  payment,  and  that  the  goods  referred  to  in 
the  complaint  were  sold  to  the  defendant  by  and  in  behalf 
of  one  Stannard. 

The  return  of  the  justice  shows  that,  in  January,  1866, 
the  plaintiff  was  a  manufacturer  of  paper  bags,  residing  in 
the  city  of  New  York.  The  defendant  was  a  miller,  at 
Richmond  Mills,  Ontario  county.  In  December,  1865,  or 
January,  1866,  one  Andrew  J.  Stannard,  who  resided  in 
Canandaigua,  N.  T.  applied  to  the  plaintiff,  in  ]S"ew  York, 
and  asked  permission  to  take  a  set  of  samples  of  paper 
bags,  to  sell  the  same  on  commission.  The  plaintiff  told 
Stannard  how  much  commission  he  would  pay,  but  gave 
him  no  authority  or  permission  to  receive  pay  for  the  bags, 
or  to  collect  any  account.  Before  the  time  in  question, 
the  defendant  and  Stannard  had  had  dealings  together, 
and  the  defendant  had  sold  him  flour,  and  the  defendant 
had  bought  sugar,  &c.  of  Stannard,  who,  in  fact,  owed  the 
defendant  In  January,  1866,  the  defendant  met  Stannard 
in  Canandaigua,  and  Stannard  offered  to  sell  him  some 
paper  bags,  and  said  he  would  like  to  let  the  defendant 
have  5ome  in  payment  The  defendant  finally  ordered 
two  hundred  one-quarter  barrel  sacks,  and  two  hundred 
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one-eightb  barrel  sacks.  The  bags  were  to  be  sent  to  the 
defendant  by  express,  and  the  defendant  was  to  call  and 
get  them.  Ko  questions  were  asked  by  the  defendant  as 
to  whether  the  bags  were  the  property  of  Stannard  or  not 
The  defendant  testified  he  did  not  know  where  they  came 
jfrom  until  he  saw  "Dunn's"  name  on  the  bags.  The 
defendant  received  the  bags  before  he  gave  Stannard  credit 
for  the  amount.  The  defendant  received  the  bags  in 
question,  and  got  them  at  the  American  Express  Com- 
pany's office,  in  Canandaigua.  The  bags  were  printed  or 
stamped  on  the  outside,  part  "Best  Buckwheat  Plour, 
from  Richmond  Mills,"  and  part  "Best  Family  Flour, 
from  Richmond  Mills,'*  and  the  plaintiff's  name  was 
printed  or  stamped  on  the  bags.  The  goods  were  sent  by 
the  plaintiff  directly  to  the  defendant,  addressed  to  him  at 
Canandaigua.  At  the  time  of  the  shipment  a  bill  of  the 
same  was  sent  to  the  defendant,  by  mail,  at  Canandaigua. 
The  plaintiff  also  drew  a  draft  on  the  defendant  for  the 
amount  of  the  bill.  At  the  time  the  defendant  received 
the  bags  from  the  express  company,  Stannard  owed  the 
defendant  from  $50  to  $76.  The  only  proof  of  payment 
was,  that  the  defendant  gave  Stannard  credit  on  the  prior 
indebtedness  existing  between  them.  The  defendant  cred- 
ited Stannard  13th  February,  1866.  At  the  titoe  the 
defendant  gave  Stannard  an  order  for  the  bags,  nothing 
was  mentioned  as  to  the  manner  of  payment  The  plain- 
tiff employed  Stannard  to  sell  the  bags  on  commission. 
This  transaction  with  the  defendant  .was  the  only  sale 
Stannard  ever  negotiated  for  the  plaintiff  The  plaintiff 
never  saw  him  afterwards.  The  defendant  received  these 
bags,  and  had  used  them.  The  plaintiff  has  never  re- 
ceived pay  for  his  property,  either  from  the  defendant  or 
Stannard. 

On  the  21st  of  January,  1867,  the  justice  renderlsd 
judgment  in  favor  of  the  plaintiff  for  f  ^  davnages,  and 
|5  costs.    The  defendant  appealed  to  the  county  court  of 
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Ontario  county,  which  court  reversed  the  judgment  of  the 
justice.  The  plaintiff  appealed  from  the  judgment  of  the 
county  court  to  this  court 

Metcalf  ^  Fieldj  for  the  appellant.  I.  The  evidence 
shows  that  Stannard  was  simply  the  agent  of  the  plaintiff, 
with  power  to  sell  his  goods  on  commission.  He  had  no 
other  authority  or  instructions.  Stannard  was,  therefore, 
an  agent  with  special  powers.  And  all  persons  dealing 
with  agents,  with  special  powers,  must  ascertain  the  ex- 
tent of  their  authority  to  represent  their  principal.  {North 
River  Bank  v.  Aymar,  3  Hill,  266.  F.  and  M,  Bank  v  B. 
and  Drovers'  Bank,  16  N.  T.  Rep.  134.)  The  plaintiff  used 
diligence  in  this  matter.  He  has  committed  no  act  by 
which  the  defendant  has  been  misled  or  prejudiced.  He 
did  not  entrust  his  agent  with  the  goods.  He  retained 
the  property  within  his  own  control  until  sold.  He 
shipped  the  goods  to  the  defendant  directly.  Stannard 
never  had  any  control  of  the  property.  The  plaintiff 
stamped  his  name  on  the  bags,  and  the  defendant  admits 
that  when  he  took  the  goods  from  the  express  office,  he 
saw  the  stamp,  and  then  knew  where  the  bags  came  from. 
With  this  knowledge  before  him  he  accepted  the  bags, 
gave  Stannard  credit  for  the  amount,  and  used  the  bags. 
The  defendant  was  bound  to  inquire  of  Stannard  whether 
the  goods  were  his,  or  belonged  to  some  one  else.  It  is 
evident  that  the  defendant,  in  his  anxiety  to  get  the 
amount  of  his  old  claim  against  Stannard,  omitted  to  do 
that  which  the  law  says  a  prudent  man  should  do.  The 
moment  his  eye  fell  upon  ^'  Dunn's "  name,  stamped  on 
these  bags,  he  had  notice  that  there  was,  to  say  the  least, 
something  about  the  transaction  which  Stannard  had  not 
disclosed.  Giving  credit  to  Stannard  on  the  prior  exist- 
ing indebtedness,  was  a  voluntary  act  of  the  defendant. 
Stannard  did  not  ask  him  to  pay,  in  any  way.    Stannard 
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was  not  present  when  the  goods  were  received,  nor  when 
the  credit  was  given. 

n.  Stannard  was  simply  employed  to  sell  the  goods  on 
commission.  When  the  sale  was  complete,  his  duties 
were  ended.  He  was  entitled  to  receive  his  commission. 
Stannard  had  no  authority  from  the  plaintiff  to  collect 
this  account  of  the  defendant,  nor  any  authority  to  collect 
pay  for  the  goods  so  sold  by  him  to  the  defendant.  Stan- 
nard simply  represented  the  principal  in  the  sale  of  the 
goods.  He  was  not  a  factor.  The  courts  have  always 
held  that  factors  are  entitled  to,  and  enjoy,  greater  powers 
and  privileges,  for  the  reason  that,  in  their  case,  the 
owners  of  the  property  have  given  to  their  factors  the 
goods  themselves  to  be  delivered  by  them,  and  have 
thereby  given  all  the  indicia  of  authority,  and  payment  to 
them  has  been  h^ld  good.  In  this  case,  the  plaintiff  did 
not  entrust  Stannard  with  his  property.  No  samples, 
even,  were  shown  at  the  time  the  defendant  agreed  to 
buy  the  bags.' 

in.  It  was  not  pretended  or  claimed,  before  the  justice, 
that  Stannard  had  any  real  authority  from  the  plaintiff  to 
collect  pay  for  the  goods  in  question.  The  claim  was  that, 
in  fact,  Stannard  made  the  sale  as  though  he  was  the 
owner  of  the  paper  bags,  and  giving  Stannard  credit  on  a 
prior  indebtedness  existing  between  them,  (the  defendant 
and  Stannard,)  was  good  payment  1.  In  answer  to  that 
proposition  we  say,  that  Stannard  could  not,  in  that  way, 
affect  or  change  the  ownership  of  this  property.  The 
agent  had  no  right  to  sell  in  his  own  name.  {See  Baring 
V.  Chrrie,  2  JB.  ^  AU.  138;  4  Eng.  Com.  Law  Rep.  436; 
Higgine  v.  Moore,  34  N.  Y.  Rep.  424)  2.  The  defendant 
had  no  right  to  rely  on  Stannard's  statement,  as  against 
the  plaintiff.  He  was  bound  to  make  such  inquiries,  in 
relation  thereto,  as  would  satisfy  a  prudent  man  as  to  the 
real  character  of  Stannard,  as  to  whether  he  was  selling 
his  own  goods  or  those  of  some  one  else.    3.  Besides^  the 
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evidence  disclosea  the  fact  that  Wright  had,  before  this 
time,  had  dealings  with  Stannard,  as  the  agent  of  Foot  & 
Lindsley,  a  grocery  house  in  New  York ;  and  knowing 
that  Stannard  was  only  selling  one  kind  of  goods  on  com- 
mission, the  defendant  might  reasonably  have  inferred 
that  he  only  sold  these  paper  bags  in  the  same  manner, 
and  not  as  the  owner.  4.  Again,  the  justice  having  de- 
cided, as  matter  of  fact,  on  a  conflict  of  evidence,  that  the 
plaintiff  sold  and  delivered  the  bags  to  the  defendant,  the 
county  court  had  no  right  to  reverse  the  judgment  on  that 
question,  even  if  erroneously  decided. 

IV.  Stannard  had  no  authority  except  to  sell  the  goods. 
An  authority  or  instruction  to  sell  goods,  gives  the  agent 
no  right  or  authority  to  collect  the  accounts  for  goods  so 
sold,  or  to  demand  and  receive  payment  for  the  same. 
He  cannot  exceed  his  instructions.  Wjien  the  goods  are 
sold,  his  duties  are  ended.  {Vide  Story  an  Agency^ 
§§  429,  430.  3  H.  D.  Smith,  71.)  Nor  can  he  bind  his 
principal  to  other  modes  of  payment  than  a  payment  of 
money  at  the  time  of  sale,  or  on  the  usual  credit.  {See 
Kent's  Com.  vol  2,  p,  623.)  The  case  of  Higgins  v.  Moore, 
34  N.  Y.  Hep.  417,)  is  a  case  very  similar  to  this,  and,  we 
submit,  is  decisive  of  the  case  in  favor  of  the  plaintiff; 
also  Haston  v.  Clark,  (35  K  Y.  Rep.  225.) 

V.  The  evidence  shows,  that  the  only  payment  made 
by  the  defendant  to  the  plaintiff  was  by  giving  Stannard 
credit  on  a  debt  which  Stannard,  before  the  date  of  pur- 
chase of  the  bags,  owed  to  the  defendant.  The  defendant 
paid  uo  money,  and  gave  no  new  obligations.  lie  parted 
with  nothing  in  giving  Stannard  credit.  This  is  not  a 
legal  payment,  and  the  principal  is  not  bound  by  it.  (See 
case^  above  cited;  and  aho  Eaeton  v.  Clark,  35  N.  Y.  Rep, 
235.)  It  was  not  a  payment,  in  the  usual  course  of  busi- 
ness. The  remarks  of  Abbott,  J.  in  the  case  cited,  (2 
Bam,  ^  Aid.  137,)  aptly  apply  to  this  case :  "  If  the  de- 
fendjAut  were  to  succeed  in  this  case,  the  effect  would  be 
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that  the  goods  of  one  man  would  be  applied  in  discharge 
of  the  debts  of  another."  It  would  be  a  very  easy  way  to 
pay  Stannard's  debts.  {See  3  JE,  D.  Smith.  71 ;  Ouy  v. 
Oakley,  13  John.  331 ;  Bliss  v.  Bliss,  7  Bosw,  339  ;  Biggins 
V.  Moore,  34  N,  Y.  Rep.  417 ;  Eastan  v.  Clark,  36  id,  225.) 
VI.  Unless  the  plaintiff  can  recover  of  the  defendant, 
he  will  be  without  remedy.  The  defendant  has  had  the 
benefit  of  the  plaintiff's  property,  and  has  not  paid  him. 
The  plaintiff  has  no  claim  against  Stannard.  Stannard 
never  received  the  goods,  nor  has  he  ever  received  the 
plaintiff's  money;  nor  has  he  misappropriated  the  plain^ 
tiff's  money,  because  he  has  never  had  any  to  misapply. 
Stannard  never,  so  far  as  the  case  shows,  has  applied  to 
the  plaintiff  to  pay  him  his  commission  for  selling  these 
bags.  The  defendant's  claim  against  Stannard  has  not 
been  affected  or  changed  by  this  transaction. 

D.  Serron,  for  the  respondent.  The  question  is,  is  the 
respondent  liable  to  the  appellant  for  the  bags  ? 

I.  The  respondent  had  a  right  to  infer  that  Stannard 
had  a  right  to  sell  the  bags  in  his  own  right.  (Johnson  v. 
Jones,  4  Barb.  369.) 

II.  The  respondent  bought,  in  ignorance  of  the  appel- 
lant's rights,  which  he  would  not  have  done  if  he  had 
known  he  was  to  pay  the  plaintiff.  It  was  the  plaintiff's 
fault  not  to  give  him  notice  of  his  rights,  and  he  cannot, 
therefore,  recover.     {See  32  Barb,  9  ;  35  id.  157,  463.) 

III.  As  Stannard  was  authorized  to  sell  on  commission, 
he  had  a  right  to  receive  pay.  (Story  on  Agency,  §§  102, 
106.     6  Cowm,  354.    21  Wend.  279.) 

IV.  Showing  that  Stannard  was  employed  in  selling 
goods  for  a  grocer,  does  not  show  notice  to  the  respondent 
that  he  was  acting  as  agent  for  the  appellant  in  selling 
bags.  (See  24  Wend.  458,  462-3;  3  EtU,  72;  Story  on 
Agency,  §§  390,  404,  419,  420,  444.) 
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V.  The  appellant,  by  suing  for  the  price,  affirmed  the 
sale  by  Stannard.  (24  Wend.  460.  Stortf  on  Agency^  §  389. 
4  Barh.  36,  42.) 

By  the  Courts  E.  Darwin  Smith,  P.  J.  Upon  the  fects 
clearly  proved,  on  the  trial,  Stannard,  who  made  the  con- 
tract for  the  sale  of  the  bags  in  question  in  the  suit,  was  a 
mere  broker.  As  such  he  was  authorized  to  make  con- 
tracts  for  the  sale  and  delivery  of  the  plaintiff's  bags,  but 
he  was  not  authorized  to  make  such  contracts  in  his  own 
name ;  nor  was  he  authorized  to  receive  payment  for  the 
bags  so  sold.  {Higgim  v.  Moore^  34  N.  Y.  Rep.  431.  Bar- 
ing V.  Corrie^  2  Bam,  ^  Aid,  138.) 

When  the  defendant  made  this  contract  to  purchase 
these  bags,  he  clearly  knew  nothing  of  the  plaintiff,  and 
doubtless  supposed  he  was  purchasing  them  of  Stannard, 
and  expected  thereby  to  get  payment  of  his  debt  from  him. 
But  he  knew  that  Stannard  was  not  a  dealer  in  such  bags, 
but  was  simply  engaged  as  a  clerk  in  the  grocery  business 
for  a  firm  trading  in  Canandaigua. 

The  goods  were  received  by  the  defendant  at  Canandai- 
gua, to  which  place  they  were  sent  by  the  plaintiff  by  ex- 
press, accompanied  by  a  bill  or  invoice  of  the  bags,  sent 
to  the  same  address  by  mail.  When  the  defendant  re- 
ceived the  goods  he  knew  tha^they  came  from  the  plain- 
tiff, as  they  were  marked  with  his  name.  He  had  not  then 
paid  for  the  goods,  nor  did  he  afterwards  ever  pay  for 
them,  in  fact.  He  simply  credited  the  amount  of  the  cost 
of  the  bags,  in  his  books,  to  Stannard. 

When  he  thus  received  the  goods  he  had  notice  that 
Stannard  did  not  own  them,  and  had  no  right  to  receive 
payment  for  them.  The  plaintiff  did  nothing  to  mislead 
him.  He  had  not  trusted  Stannard  with  the  possession 
of  the  property  or  with  any  evidences  of  title  thereto. 
The  goods  came  by  express  directly  to  the  defendant. 
Stannard  had  no  control  over  them,  and  never  had  any 
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thing  to  do  with  them,  except  to  send  to  the  plaintiff  the 
defendant's  order  for  the  number  and  description  of  the 
bags.  The  case,  in  its  facts  and  in  the  principle  involved, 
is,  it  seems  to  me,  clearly  within  the  case  of  Baring  v. 
Carrie^  (mpra,)  In  that  case,  Colos,  the  broker,  sold  the 
sugars  and  ordered  them,  as  Stannard  did  the  bags,  in  this 
case,  in  his  own  name,  and  they  were  delivered  to  Corrie. 
The  defendant  in  that  case  claimed  that  he  purchased  the 
goods  of  the  broker,  as  the  defendant  does  here  that  he 
purchased  the  bags  of  Stannard,  and  that  he  had  a  set*off 
or  demand  against  the  broker ;  but  the  court  held  that  the 
plaintiff  was  entitled  to  recover  the  price  of  the  sugars. 
Judge  Bay  ley  said :  "  The  plaintiffs  did  not  trust  the  broker 
with  the  muniments  of  their  title,  or  the  possession  of 
the  goods."  And  the  case  was  decided  chiefly  upon  that 
ground.  The  case  of  Hogan  ^  MSLn  v.  Shorh^  (24  Wtfnd. 
458,)  is  not  in  conflict  with  the  case  of  Baring  v.  Corrie. 
It  was  put  upon  the  distinction  between  a  broker  and  a 
factor.  Morris,  who  sold  the  goods  in  that  case,  was  a 
factor.  He  was  entrusted  with  the  goods,  delivered  them 
at  the  time  of  the  sale,  and  made  the  sale  in  his  own  name, 
and  was  himself  a  merchant  and  trader.  He  had  a  right 
to  sell  the  goods  in  his  own  name  and  to  receive  payment ; 
not  so  with  Stannard. 

•The  defendant  has  received  the  plaintiff's  property,  and 
has  not  paid  him  for  it,  and  he  clearly  had  no  right  to 
pay  Stannard  for  property  he  did  not  own,  and  he  had  not 
the  slightest  right  to  receive  payment  for  said  property. 

It  follows  that  the  plaintiff  is  entitled  to  recover  the 
price  of  such  property,  as  the  plaintiff  did  in  the  case  of 
Baring  v.  Corriey  (w«pra,)  and  the  judgment  rendered  by 
the  justice  therefore  was  right,  and  the  judgment  of  the 
county  court  reversing  the  same  was  erroneous,  and  should 
be  reversed,  and  that  of  the  justice  affirmed. 

[HovBos  Obvbral  Txbh,  June  1,  1868.    B,  2>.  SmUh,  Johnwn  and  /.  0. 
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On  a  sale  of  a  quantity  of  wood,  the  purchaser,  after  he  had  drawn  away  two 
loads,  and  while  in  the  act  of  drawing  away  a  third,  discovered  that  the  quality 
of  a  portion  of  it  was  different  from  what  the  contract  called  for;  I£eld  that 
he  could  not  rescind  the  contract  of  sale,  except  by  restoring,  or  offermg  to 
restore,  what  he  had  received  under  it. 

On  an  executory  contract  of  sale,  the  vendee,  if  he  keeps  the  article,  may,  it 
ieetrUf  recoup  his  damages,  in  case  of  fraud,  but  not  for  breach  of  contract. 

The  case  of  Beed  v.  JtandaU,  (29  K,  T.  ^.  358,)  criticised.    Fer  Moboah,  J. 

APPEAL  from  a  judgment  rendered  upon  the  report  of  a 
referee. 
The  complaint  alleged  that  the  plaintiff,  in  Julj,  1866, 
sold  and  delivered  to  the  defendant,  upon  his  premises, 
eighteen  and  one  half  cords  of  wood,  at  $3.50  per  cord, 
which  the  defendant  refused  to  pay  for.  The  answer  de- 
nies the  allegations  of  the  complaint.  On  the  trial  before 
the  referee,  the  defendant  objected  to  parol  evidence  of 
the  contract,  it  not  appearing  that  any  of  the  wood  had 
been  delivered  or  paid  for.  The  objection  was  overruled, 
and  the  defendant  excepted.  The  plaintiff  then  gave  tes- 
timony tending  to  prove,  and  the  referee  finds,  that  the 
defendant  was  a  brick  maker  in  Watertown,  and  the  plain- 
tiff a  farmer  residing  within  two  and  a  half  miles  distant ; 
that  in  July,  1866,  the  defendant  applied  to  the  plaintiff 
to  purchase  wood,  and  went  with  the  defendant  to  examine 
it ;  that  the  wood  had  been  cut  and  piled,  but  the  piles 
had  become  so  scattered  that  an  accurate  measurement 
could  not  be  made,  while  some  part  consisted  of  large 
chunks  which  could  not  be  burned  in  the  defendant's 
arches ;  and  some  portions  of  it  were  scattered  around  on 
the  ground,  was  wet  and  would  not  be  dry  enough  for  the 
defendant's  use,  as  he  wanted  it  for  immediate  use ;  that 
the  plaintiff  pointed  out  to  the  defendant  several  piles  on 
the  hill,  and  represented  to  the  defendant  that  they  were 
like  the  piles  they  had  examined,  except  that  there  was 
no  soft  wood  in  them ;  and  that  thereupon  the  defendant 
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agreed  with  said  plaintiff  to  purchase  of  him  all  of  said 
wood  except  what  lay  scattered  upon  the  ground,  which 
was  not  dry  enough  for  immediate  use,  and  except  the 
chunks  too  large  to  be  burned  in  his  arches,  and  to  pay 
therefor  at  the  rate  of  ^.50  per  cord,  and  the  plaintiff 
agreed  to  sell  it  to  the  defendant  at  that  price,  and  to  draw 
out  the  same  and  pile  it  in  a  certain  lane  where  it  could 
be  measured. 

It  is  further  found  by  the  referee  that  the  plaintiff, 
within  a  few  days,  drew  out  and  piled  the  wood  in  the  lane, 
except  a  portion  of  the  large  chunks,  but  that  the  wood 
so  drawn  out  and  piled  up  contained  a  quantity  of  chunks 
too  large  for  the  defendant's  use,  as  well  as  the  wet  wood 
laying  upon  the  ground,  which  was  unsound,  wet  and 
partly  rotten,  and  unfit  for  the  defendant's  use  ;  that  after 
the  wood  was  so  drawn  out  the  defendant  sent  his  hired 
man  to  measure  the  wood  and  draw  away  a  load  of  it; 
that  the  hired  man  of  the  defendant  on  the  same  day  drew 
one  load,  and  the  next  day  drew  another.  The  piles,  on 
being  measured,  were  reported  to  the  defendant  at  eighteen 
and  a  half  cords.  His  attention  was  then,  for  the  first 
time,  called  to  the  quality  of  the  wood,  and  he  objected  to 
the  quality  of  a  portion  of  it.  The  first  load  was  good 
wood,  and  when  the  second  load  was  drawn,  the  hired  man 
informed  the  defendant  that  he  had  thrown  out  some  as 
unfit  for  use.  The  next  day  the  defendant  accompanied 
the  hired  man,  and  on  seeing  the  plaintiff,  objected  to  the 
quality  of  the  wood,  complaining  that  it  was  not  3uch 
quality  of  wood  as  he  had  purchased;  and  while  the  plain- 
tiflF  and  defendant  were  talking  together  on  the  subject, 
the  hired  man  loaded  up  and  drove  away  with  another 
load.  Immediately  after,  the  defendant  refused  to  accept 
the  wood  under  the  contract,  or  to  pay  for  any  he  had 
already  taken  away.  It  also  appeared  that  the  defendant 
did  not  restore,  or  offer  to  restore,  to  the  plaintiff*  the  wood 
which  he  had  taken. 
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The  referee  held  as  matter  of  law  that  the  title  to  the 
wood  did  not  pass  nnder  the  first  agreement,  for  the  reason 
that  it  was  not  separated  and  identified ;  and  that  when  it 
was  thus  separated  and  ready  for  delivery,  the  defendant 
had  the  right  of  accepting  or  rejecting  the  same ;  that  the 
plaintiff  committed  no  fraud  by  drawing  out  and  piling  up 
wood  unfit  for  the  defendant's  use ;  that  the  plaintiff  had 
a  right  to  require  the  defendant  to  accept  of  the  whole  or 
not  any,  and  that  the  defendant  had  no  right  to  accept  a 
part  and  reject  a  part ;  that  the  defendant  having  sent  his 
hired  man  and  taken  three  loads  before  exercising  the 
right  of  rejection,  he  waived  such  right,  and  must  be 
deemed  to  have  accepted  the  whole  quantity  delivered, 
unless  he  restored  or  offered  to  restore  what  he  had  taken 
away.  The  defendant's  counsel  excepted  to  these  various 
propositions  of  law. 

James  F.  Starbuck,  for  the  appellant. 

Anson  B.  Moorcy  for  the  respondent. 

By  the  Courts  Morgan,  J.  It  is  very  evident  that  the 
defendant  was  not  bound  to  accept  the  wood,  as  it  was  not 
of  such  a  quality  as  the  contract  called  for.  It  is  also  ap- 
parent that  in  such  a  case  the  defendant  is  entitled  to  a 
reasonable  time  to  exercise  his  choice.  And  I  think  the 
defendant  was  in  time,  when  he  went  to  the  plaintiff's 
premises  the  next  day  and  made  the  examination  necessary 
to  qualify  him  to  make  his  election  with  discretion  and 
judgment. 

The  only  point  of  difficulty  is,  that  the  plaintiff  had 
already  drawn  away  three  loads  of  the  wood,  and  made  no 
offer  to  return  it  One  load  might  have  been  burned  up 
before  the  defendant  was  aware  of  the  quality  of  the  re- 
mainder ;  but  when  the  last  load  was  taken  there  was  no 
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difficulty  in  offering  to  restore  that,  and  to  pay  for  what 
had  already  been  used. 

And  it  may  be  a  question  whether  the  title  to  the  wood 
did  not  pass  when  it  was  measured  to  the  defendant,  and 
no  objections  made  by  the  defendant,  and  no  objections 
made  by  the  defendant's  hired  man,  who  was  the  defend- 
ant's agent,  for  the  purpose  of  measuring  the  wood,  and 
»  who  accepted  one  load  from  the  pile  after  it  was  measured. 
But  waiving  the  discussion  of  this  question,  and  allowing 
.  the  defendant  until  the  next  day  to  examine  and  accept 
the  wood,  I  think  the  referee  was  right  in  holding  that 
the  receipt  of  three  loads  by  the  defendant  without  return- 
ing or  offering  to  return  it,  was  in  law  an  acceptance  of 
the  whole  quantity.  ' 

The  question  of  fraud  does  not  arise  upon  the  pleadings, 
but  the  whole  case  turns  upon  the  receipt  of  a  part  of  the 
wood  by  the  defendant,  without  offering  to  restore  it  to 
the  plaintiff.  When  a  vendee  desires  to  rescind  the  con- 
tract of  sale,  he  must  restore  or  offer  to  restore  to  the  ven- 
dor whatever  he  has  received  under  it,  and  a  retention  of 
the  property  by  the  purchaser,  in  the  absence  of  fraud,  is 
deemed  in  law  an  admission  on  his  part  that  the  contract 
has  been  performed.  {Reed  v.  Randall^  (29  N.  Y.  Rep. 
358.)  If  the  vendee  desires  to  rescind,  he  must  rescind 
in  toto.  It  must  be  done  in  a  reasonable  time  and  wholly. 
{ChiUy  on  dnUracts,  635,  636.) 

The  case  might  be  different  if  the  quality  of  the  article 
could  only  be  known  after  the  trial,  and  the  part  received 
had  been  used  for  that  purpose,  so  that  it  could  not  be 
returned ;  or  if  the  article  had  no  value.  (Chitty  on  Con- 
tractSj  398.) 

It  is  clear  that  the  doctrine  of  Beed  v.  Randall,  is  not  at 
variance  with  the  law  as  it  has  always  been  understood, 
so  far  as  it  requires  a  return  of  the  property  in  order  to 
rescind  the  contract  o^purchase.  This  was  always  the  law 
of  contracts.    So  far  as  that  case  denies  to  the  purchaser 
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the  right  to  damages,  because  the  article  delivered  under 
the  contract  of  sale  is  not  what  the  contract  required  it  to 
be,  it  may  be  considered  as  not  wholly  in  accordance  with 
the  opinion  of  some  of  the  judges  in  other  and  analo- 
gous cases.  The  vendee,  it  seems  to  me,  ought  to  have 
his  election,  either  to  return  the  article  because  it  is  not 
what  the  contract  called  for,  and  thus  rescind  the  sale,  or 
to  retain  it  and  recover  his  damages  for  a  breach  of  the 
contract  of  sale.  It  is  quite  obvious,  to  my  mind,  that  the 
retention  of  the  article  sold  should  not,  in  all  cases,  be 
deemed  a  waiver  of  the  conditions  of  sale.  But  while  the 
rule  declared  in  Heed  v.  Randall  is  regarded  as  authority 
by  the  court  in  which  it  was  laid  down,  it  is  the  duty  of  the 
Supreme  Court  to  adhere  to  it  Without  reference  to  that 
rule,  the  defendant  is  liable  in  this  action  for  the  purchase 
price  of  the  wood  in  question.  If  he  had  sought  to  recoup 
his  damages  because  the  wood  was  not  what  the  contract 
called  for,  then  the  doctrine  of  Reed  v.  Randall  would  have 
been  in  point  to  defeat  such  a  defense.  If  he  had  set  up 
the  fraud  of  the  plaintiff  in  mixing  in  rotten  and  wet  wood, 
I  think  the  evidence  would  have  tended  to  establish  it,  and 
the  damages  might  have  been  recouped,  according  to  all 
the  authorities. 

The  result  is,  that  the  defendant  is  required  to  pay  the 
whole  contra<5t  price  for  the  wood,  without  reduction  on 
'account  of  its  quality,  he  having  received  a  portion  of  it, 
and  not  having  offered  to  return  that  portion  when  he 
desired  to  rescind  the  sale. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Onondaga  Genbbal  Tebm,  June  80,  1868.  TosUr^  MuUm  and  Morgan, 
Justices.] 
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John  J.  Loohis,  adminiBtrator^  and  Anna  Loomib,  ad- 
ministratriX)  &c.  vs.  Adam  Loomis. 

Ezceptioas  to  the  re[>ort  of  a  referee  should  oot  he  generaL  They  should  he 
specific,  and  point  out  the  error  complained  of. 

The  provision  of  the  Revised  Statutes  declaring  that  "  a  will  executed  hy  an 
unmarried  woman  shall  he  deemed  revoked  hy  her  subsequent  marriage,"  is 
not  repealed  by  implication  hy  the  acts  of  1848,  1849  and  1860,  for  the 
more  effectual  protection  of  the  property  of  married  women,  hut  is  still  hi 
force. 

THE  deceased,  Catharine  Loomis,  was  in  the  year  1853 
married  to  the  defendant  Her  maiden  name  was 
Catharine  Coon.  Before  she  was  married,  in  the  year 
1853,  she  made  a  will — Cleaving  f  750  in  money,  which, 
after  she  was  married  to  the  defendant,  came  to  his  posses- 
sion. She  died  in  November,  1860,  leaving  the  defendant 
her  surviving  husband.  Her  said  will  was  proved  before 
the  surrogate  of  Oneida  county.  The  plaintiffi  were,  by 
said  surrogate,  a^^^pointed  administrators  of  her  estate, 
with  said  will  annexed.  They  demanded  the  money  of 
the  defendant,  and  he  refused  to  pay  it,  and  this  action  is 
brought  to  recover  it.  The  case  was  tried  before  a  referee, 
who  held  the  said  will  to  be  valid,  and  that  the  defend- 
ants' right  to  said  money  was  thereby  cut  off.  Judgment 
was  entered  in  favor  of  the  plaintiffs,  and  the  defendant 
appealed  to  this  court 

jyi  Messenger^  for  the  appellant 
J.  SnoWy  for  the  respondents. 

By  the  Courts  Murray,  J.  There  is  no  available  ex- 
ception to  the  report  of  the  referee.  The  exceptions  are 
general,  not  specific.  They  should  be  specific,  and  point 
out  the  error  complained  of.  {Tyler  v.  Willis,  33  Barb. 
328.  Ingenoll  v.  Bostwickj  22  N.  T.  Rep.  425.  Jones  v. 
Osgood,  2  Seld.  233.     Caldwell  v.  Murphy,  1  Kern.  416.) 

Vol.  LL  17 
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The  question  as  to  the  validity  of  the  said  will  was 
distinctly  made  on  the  motion  for  a  nonsuit,  which  was 
denied  and  an  exception  taken.  The  question  to  be  con- 
sidered is,  was  the  will  of  the  deceased,  made  while  she 
was  unmarried,  revoked  by  her  subsequent  marriage  to 
the  defendant  by  section  39  of  the  Kevised  Statutes,  6th 
edition,  page  145.  K  that  will  is  valid,  the  plaintiff  is 
entitled  to  recover;  the  judgment  is  right.  If  not  valid, 
the  action  cannot  be  sustained.  K  the  said  section  of  the 
statute  is  still  in  force,  the  will  is  not  valid.  That  section 
is  "a  will  executed  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage."  It  is  in- 
sisted, on  the  part  of  the  plaintiffs,  that  that  section  is 
repealed  by  implication,  by  the  acts  of  1848,  page  307,  as 
amended  by  the  act  of  1849,  page  528,  and  the  acts  of  1860, 
which  were  in  force  at  the  time  of  her  death.  The  referee 
so  held,  and  found  for  the  plaintiffs.  In  the  said  acts  of 
1848,  1849  and  1860,  nothing  is  said  about  repealing  said 
section  of  the  Revised  Statutes.  To  repeal  a  statute  by 
implication,  the  first  act  must  be  inconsistent  with,  and 
repugnant  to,  the  last  act.  The  repugnancy  must  be  irre- 
concilable. {Bowen  v.  Lease,  5  Hilly  225,  226.  Williams 
v.  Pottery  2  Barb,  316.  McCartee  v.  Orphan  Ast/lumy 
9  CoweUy  506.  Van  Rensselaer  v.  Snydery  9  Barl.  303.) 
There  is  no  such  inconsistency.  There  is  no  difficulty  in 
carrying  all  the  acts  fully  into  effect.  A  case  cannot  be 
imagined  where  they  can  ever  come  in  conflict.  The 
first  act,  on  the  marriage  of  a  woman,  revokes  a  will  made 
by  her  before  marriage.  The  last  three  acts  give  a 
married  woman  a  right  to  receive  and  hold  separate  prop- 
erly and  carry  on  separate  business,  and  have  her  earn- 
ings, and  to  sell,  convey,  devise  and  will  her  separate 
property — .entirely  separate  and  distinct  things  having  no 
connection  with  or  relation  to  each  other. 

It  is  insisted  that  the  reason  for  the  statute  is  removed 
by  these  last  acts,  and  therefore  it  should  be  deemed 
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repealed.  Be  that  as  it  may,  the  legislature  passed  these 
last  three  acts,  without  a  word  to  indicate  that  they 
intended  to  repeal  the  first  act,  knowing  of  its  existence. 
It  is  fair  to  infer  that  they  had  a  reason  for  letting  it  stand. 
Indeed,  it  is  in  accordance  with  the  spirit  of  those  last 
acts,  which  tend  to  place  the  wife  on  the  same  footing 
with  the  husband,  as  to  property.  There  existed  nearly  a 
similar  statute  as  to  the  husband,  when  he  married  and 
had  issue.     (3  B.  S.  5th  ed,  145,  §  38.) 

It  doubtless  was  the  intention  of  the  legislature  to 
allow  that  act  to  remain,  so  that  when  a  woman,  possessed 
of  separate  property,  married,  she  would  enter  upon  her 
new  relations  of  life  untrammeled  with  any  thing  she  had 
done  while  2k  feme  eoUy  requiring  her  if  she  wished  to  make 
a  final  disposition  of  her  property,  to  do  so  in  the  light 
oiF  her  then  situation,  governed  by  her  new  affections  and 
desires,  and  surrounded  by  her  new  responsibilities. 

If  I  am  right  in  these  views,  that  act  is  not  repealed, 
and  the  will  in  question  m^ust  be  deemed  revoked. 

As  the  law  was  at  the  death  of  the  deceased,  in  the 
absence  of  a  will,  the  husband  took  the  personal  property 
of  the  deceased  wife  absolutely,  not  by  virtue  of  adminis- 
tration. {Baneom  v.  Niehohj  22  N.  T.  Rep,  110.  Ryder 
V.  Ruhe^  24  id.  372.)  It  is  now  changed  by  chapter  782 
of  the  Laws  of  1867. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  granted  before  a  new  referee,  if  either  of  the  parties 
applies  therefor;  costs  to  abide  the  event 

[Broomb  Oevbbal  Tbbk,  July  21,  1868.  Bitimn,  Boarduum,  farhit  and 
Jffrray,  JnttiioeB.] 
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No  nnTuying  role,  as  to  tbe  amount  of  proof  neoessary  to  eslablisb  the  execu- 
tion of  a  will  can  be  laid  down  which  is  to  control  ererj  case,  as  the  circum- 
stances of  each  case  most  difibr  from  any  other.  Hence  it  becomes  the 
daty  of  the  court  to  ascertain,  from  all  the  facts  and  circumstances,  whether 
the  instrument  ofibred  is  established  with  reasonable  certainty,  and  if  it  is, 
to  rsoeiTe  the  same. 

Where  all  the  three  subscribing  witnesses  to  a  will  executed  since  the  Revised 
Statutes  took  efTect  are  dead,  proof  of  the  signatures  of  two  of  them,  with  a 
perfect  attestation  clause,  and  other  circumstances  tending  to  laror  the  prob- 
ability that  the  will  is  genuine,  are  sufficient,  after  a  great  lapse  of  time,  to 
Justify  the  reception  of  the  will  as  cTidence,  without  proof  of  the  signaturea 
of  one  of  the  subscribing  witnesses  and  the  testatrix. 

Peter  Cantine^  for  the  plaintiff. 

JS.   Whitdker^  for  the  defendants. 

Inqalls,  J.  This  is  an  action  for  the  partition  of  a 
tract  of  land  situated  in  Ulster  county,  of  which  Jane 
Legg  died  seised,  and  all  the  parties  derive  title  from  her. 
The  principal  question  presented  upon  this  trial  is,  whether 
the  paper  purporting  to  be  the  will  of  Jane  Legg  offered 
as  evidence  by  the  defendant  Cornelius  W.  Legg,  and 
under  which  he  claims  title  to  one  of  the  pieces  of  land 
mentioned  in  the  complaint,  should  be  received.  I  am  of 
opinion  that  the  evidence  establisbes  the  said  paper,  as 
the  will  of  said  Jane  Legg,  and  justifies  its  reception  as 
evidence  in  this  action.  The  execution  of  the  will  was 
attested  by  three  witnesses.  The  attestation  clause  is  full, 
and  in  proper  form,  and  the  signatures  of  two  of  the 
subscribing  witnesses  are  established  beyond  reasonable 
doubt.  The  will,  which  bears  date  in  the  year  1833,  was 
discovered  about  a  year  since,  in  the  chest  where  the 
papers  and  money  of  the  testatrix  were  deposited.  Her 
sons  remained  upon  the  premises  after  the  decease  of  the 
testatrix,  and  the  chest  was  ua«ed  for  the  purpose  of  de- 
positing money  and  papers,  as  it  had  been  before  her 


RENSSELAEEr-JULY,  1868.  261 

Rider  9,  Legg. 

death.  I  perceive  no  circumstances  which  are  calculated 
to  throw  suspicion  over  the  transaction,  or  which  tend  to 
the  conclusion  that  fraud  or  evil  practice  attends  the  pro- 
duction or  assertion  of  such  instrument  The  will  is 
obviously  in  the  handwriting  of  one  of  the  witnesses, 
whose  signature  is  established,  and  who  seems  to  have 
understood  what  was  essential  to  its  due  execution.  It 
purports  to  have  been  executed  subsequent  to  the  Revised 
Statutes  taking  effect,  and  hence  only  two  witnesses  were 
necessary  to  its  proper  proof.  All  the  witnesses  are  dead. 
The  signatures  of  two  are  absolutely  established.  Prior 
to  the  Revised  Statutes,  at  least  three  witnesses  were  re- 
quired. (Brinkerhoffv.  Bemsen,  8  Paige,  491.)  The  de- 
fendant fiiils  to  prove  the  signature  of  one  of  the  subscrib- 
ing witnesses,  and  also  that  of  the  testatrix.  I  think, 
however,  that  proof  of  the  signatures  of  two  of  the 
witnesses,  with  a  perfect  attestation  clause,  and  other 
circumstances  which  tend  to  favor  the  probability  that 
the  will  is  genuine,  and  the  length  of  time  which  has 
elapsed,  are  sufficient  to  justify  the  reception  of  the  will 
as  evidence  in  this  action.  (Brinckerhoffv.  Bemsen,  8  Paige j 
489.  Fetherly  v.  Waggoner,  11  Wend.  599,  603.  Chaffee 
V.  BaptUt  M.  Con.  10  Paige,  85,  90.  Nelson  v.  McGiffort, 
3  Barl.  Ch.  158.  Cheeney  v.  Arnold,  18  Barl.  435.)  In  the 
last  mentioned  case,  Judge  Crippen,  at  page 438,  remarks: 
"  If  the  witnesses  were  all  dead,  the  proof  of  their  hand- 
writing would  be  sufficient  to  establish  the  due  execution 
of  the  instrument  by  the  testator." 

In  Lawrence  v.  Norton,  (45  Barb.  448,)  Judge  Ingraham/ 
at  page  450,  says :  "Nor  are  the  provisions  of  the  statute, 
(2  JS.  8.  p.  68,  §§  13,  16,)  such  as  to  preclude  the  admis- 
sion of  handwriting  and  other  matters,  to  establish  the 
will  when  some  of  the  witnesses  are  dead,  and  others  do 
not  remember  the  occurrence."  In  EveriU  v.  Everitt,  (41 
Barl.  385,)  Judge  Brown  remarks :  "  And  if  the  witnesses 
are  men  of  good  character,  and  there  is  no  doubt  as  to 
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their  signatures,  or  any  other  suspicious  circumstaHces, 
the  attestation  clause  would  be  deemed  sufficient  evidence  of 
a  bequest.  In  short,  the  law  lays  down  no  inflexible  rule 
in  such  cases,  but  accepts  the  best  evidence  that  can  be 
procured,  adapted  to  the  nature  of  human  affairs,  human 
infirmities  and  casualties  which  tends  with  reasonable 
certainty  to  establish  the  fact  in  controversy."  •  (Dan  v. 
Browuy  4  Oowen,  483.)  In  WUlard's  Meal  Estate  and  Con. 
page  491,  the  learned  author  remarks ;  "  And  when  any  of 
the  witnesses  are  dead,  or  in  such  a  situation  that  their 
testimony  cannot  be  obtained,  proof  of  their  signature  is 
received  as  secondary  evidence  of  the  facts  to  which  they 
had  attested  by  subscribing  the  will  as  witnesses  to  the 
execution  thereof.**  (See  also  Orser  v.  Orser^  24  N.  Y,  Rep. 
51.)  I  am  of  opinion  that  the  will  in  question  has  been 
substantiated,  within  the  principle  settled  by  the  cases 
referred  to.  And  that  no  substantial  ground  is  established 
justifying  its  rejection  as  evidence.  After  such  a  lapse 
of  time,  absolute  certainty  cannot  be  expected,  and  while 
such  evidence  should  be  received  with  caution  to  prevent 
imposition,  yet  that  caution  is  not  to  be  carried  to  a  length 
which  would  override  the  ordinary,  and  well  recognized 
rules  of  evidence  in  regard  to  the  proof  of  papers,  which 
have  survived  the  parties  who  executed  and  witnessed 
them.  No  unvarying  rule  can  be  laid  down  which  is  to 
control  every  case,  as  the  circumstances  of  each  case  must 
differ  from  any  other.  And  hence  it  becomes  the  duty 
of  the  court  to  ascertain,  from  all  the  facts  and  circum- 
stances, whether  the  instrument  offered  is  established  with 
reasonable  certainty,  and  if  it  is,  to  receive  the  same. 
The  paper  is  therefore  received  as  the  will  of  the  said 
Jane  Legg. 

[BBVBSBLAJkB  SpBCiAL  Tbbm,  Jalj  27, 1868.    IngoUit  Jnstioe.] 
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No  one  can  become  a  bona  JIde  holder  of  a  promissory  note,  so  as  to  shut  out  f 
a  Talid  defense  by  the  maker,  when  such  holder  takes  it  after,  by  its  terms,  ' 
money  is  past  due  upon  it 

Where  a  note  is  for  the  payment  of  money  at  a  spedfled  time,  with  interest  / 
payable  annoally,  the  payment  of  interest  tmmtaUif  is  as  much  a  part  of  the ' 
agreement  as  the  promise  to  pay  the  principal.    It  is  a  portion  of  the  debtj 
and  if,  when  the  note  is  sold  to  a  third  person,  by  the  payee,  a  year's  interest^ 
Is  past  dne,  the  note  is  then  dishonored. 

When  the  instrunent  ftimishes  evidence  that  the  written  promise  to  pay  has  \ 
been  broken,  a  party  taking  the  same  takes  it  with  a  warning  that  the  maker  I 
may  have  some  defense. 

Where  the  holder  of  a  promissory  note  which  is  invalid  in  his  hands,  by  reason 
of  its  having  been  already  paid,  wrongftilly  transfers  it,  before  maturity,  to  a 
boHA  fii»  holder,  who  enforces  payment  thereof,  an  action  will  lie  against 
such  original  holder,  by  the  maker,  to  recover  back  the  amount 

APPEAL  from  a  judgment  entered  upon  the  decision 
of  a  referee. 

The  complaint,  in  substance,  is  that  the  plaintiff  gave 
his  note  for  J200  to  one  John  R.  Gregg,  payable  to  him 
or  bearer,  two  years  after  date,  with  annual  interest,  date 
of  note  April  6,  1864 ;  that  he  paid  the  note  in  full  to 
Gregg,  prior  to  January,  1865,  before  it  became  due ;  that 
Gregg  died,  and  the  note  came  into  the  hands  of  the  de- 
fendant, as  executor ;  and  that  he,  with  notice  and  knowl- 
edge of  the  payment  of  the  note,-  did  unlawfiiUy  and 
fraudulently,  and  with  intent  to  compel  payment  of  the 
note  by  the  plaintiff,  a  second  time,  sell  and  transfer  it 
before  it  became  due,  to  one  Lewis  B.  Grant,  a  hma  fde 
owner,  &c. ;  and  that  the  plaintiff,  when  the  note  became 
due,  was  compelled  to  pay,  and  did  pay  it  to  Grant,  ko.. 
The  answer  was  a  denial. 

The  referee  found  as  facts :  Ist.  That  the  plaintiff  paid 
to  Gregg,  in  October,  1864,  $200  to  apply  on  the  note. 
2d.  That  the  note  came  into  the  hands  of  the  defendant, 
jas  executor  of  Gregg,  before  the  principal  of  the  note,  by 
its  terms,  became  due,  and  that  he  sold  and  transferred  it 
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to  Grant  for  a  valuable  consideration.  3d.  That  the  de- 
fendant, before  selling  the  note,  had  notice  of  the  pay- 
ment to  Gregg  of  the  $200.  4th.  That  Grant  had  no 
notice.  That  he  paid  cash  $166.23,  in  merchandise  $1.75, 
a  previous  indebtedness  of  $36.72.  5^.  That  the  plain- 
tiff was  compelled  to  pay,  and  did  pay  the  note  to  Grant 
Conclusion,  that  the  plaintiff  was  entitled  to  recover 
$168.28,  with  interest  from  July  15,  1865,  in  all  amount- 
ing to  $190.66. 

0.  Tf  .  JohMon^  for  the  plaintiff. 

Warren  ^  Morriij  for  the  defendant 

-By  the  Courts  Marvin,  J.  The  point  is  made  that  Grant 
was  not  a  bona  fide  holder  of  the  note,  and  that  the  de-T 
fendant  should  have  resisted  the  claim  made  upon  him  by 
Grant  A  j^gar^s  interest  was  past  due  upon  the  note 
when,,  in  July^  1865,  Grant  bought  the  note^nd  his  atten- 
tion  was  called  to  the  fact  Wfis.  not  dishonor  attached 
tg  tfiis  note  ?  The  counsel  for  the  plaintiff  claims  that  A 
though  Grant  may  not  have  been  a  bona  fide  holder  of  the 
note,  as  to  the  interest  past  due,  he  was  as  to  the  principal 
not  yet  due ;  and  that  the  referee  has  allowed  only  the 
amount  of  the  principal.  Grant  then  paid  for  the  note, 
cash  $166.53,  merchandise  $1.75,  a  previous  idebtedness 
of  $36.72.  Is  the  position  of  the  counsel  sound  ?  The 
agreement  was,  two  years  after  date,  to  pay  $200,  with 
interest  payable  annually.  The  payment  of  interest  annu- 
ally  was  as  much  a  part  of  the  agreement  as  the  promise 
to  pay  the  principal.  It  was  a  portion  of  the  debt  The 
entire  debt  was  evidenced  by  one  written  promise  to  pay, 
and  this  promise  was  broken  when  Grant  purchased  the 
note.  Was  not  such  note  dishonored?  It  so  seems  to 
me.  Suppose  the  note  had  been  payable  in  installments, 
and  one  or  more  of  the  installments  had  been  past  due, 
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could  Grant  have  purchased  the  note  and  maintained  his 
rights  as  a  bona  fide  holder,  as  to  the  installments  not  due, 
against  a  defense  which  the  maker  could  have  made 
against  the  payee?  I  think  not.  It  seems  to  me  that  ■ 
when  the  instrument  furnishes  evidence  that  the  written  / 
promise  to  pay  has  been  broken,  the  party  taking  the  note  I 
takes  it  with  a  warning  that  the  maker  may  have  some! 
defense.  It  is  settled  that  when  a  note  is  payable  by  in- 
stallments, or  if  the  interest  is  payable  periodically,  an 
action  may  be  brought  for  any  installment,  or  any  inter- 
est, as  it  becomes  due.  (2  Part,  on  Notes  and  BUh^  463. 
2  Mass.  B.  263.    Id.  568.    3  ii.  221.) 

Foe  the  purpose  of  charging  an  indorser  of  a  note  pay- 
able in  installments,  there  should  be  a  demand  of  each 
installment  as  it  becomes  due,  and  a  notice  of  non-pay- 
ment (aSS^^  1  Pars,  on  Notes  and  BiUsj  374.)  These  autho- 
rities show  that  the  note  is  dishonored,  and  the  indorser, 
if  demand  is  not  made  and  notice  given,  will  be  discharged, 
as  to  such  installments,  but  not  as  to  future  installments. 
The  maker's  liability  will  not  be  affected  by  the  neglect 
to  demand  payment,  &c.  of  the  installment,  but  his  neglect 
to  pay  is  a  dishonoring  of  his  promise,  and  is  a  warning 
to  all  subsequent  takers  of  the  note.  He  may  have  neg- 1 
lected  to  pay  because  he  had  a  defense,  or  he  may  have  \ 
paid  the  whole  note.  In  short,  it  seems  to  me  that  no  one 
can  become  a  bona  fide  holder  of  a  note,  so  as  to  shut  out 
a  valid  defense  by  the  maker,  when  such  holder  takes  it 
after  by  its  terms,  money  is  past  due  upon  it. 

As  to  the  remaining  question,  understood  to  be  the 
question  mostly  considered  upon  the  trial,  I  have  but  lit- 
tie  difficulty.  The  question  is  whether  an  action  can  be 
maintained  by  the  maker  of  a  note  transferred  to  a  bona 
fide  holder,  the  note  void  or  not  enforceable  in  the  hands 
of  the  payee,  the  maker  having  been  compelled  to  pay 
it  ?  No  case  precisely  in  point  is  cited,  and  I  have  found 
none.    The  counsel  refers  to  Cowen's  Treaties^  vol.  1,  p.  376. 
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The  author  says :  "  If  I  hold  a  note  or  bill  of  exchange 
against  you,  which  is  void  in  my  hands  for  want  of  con- 
sideration, illegal  consideration  or  other  cause,  but  I  in- 
dorse or  otherwise  transfer  it,  before  due,  so  that  it  is 
collected  against  you,  I  am  accountable  in  this  action  for 
the  damages.  But  such  transfer  must  have  been  before 
the  note  or  bill  was  due;  for  otherwise  your  remedy  is 
by  a  defense  against  the  first  suit  upon  it."  Though  the 
learned  author  has  cited  no  authority  in  support  of  the 
text,  I  do  not  hesitate  to  adopt  it  as  sound  law,  upon  prin- 
Iciples  that  are  constantly  recognized  and  applied.  In  the 
Jhands  of  the  payee  or  holder,  the  note  or  paper  is  value- 
pess,  and  so  long  as  it  remains  in  his  hands  it  cannot  harm 
j  the  maker.  The  latter,  knowing  these  facts  and  for  the 
I  purpose  of  rendering  the  maker  liable,  transfers  the  paper 
wo  one  who,  by  the  law  merchant,  can  enforce  it,  and 
f)ayment  is  enforced.  This  is  a  fraud  upon  the  maker, 
and  a  fraudulent  use  of  the  law  which  makes  commercial 
paper  collectable  by  a  b<ma  fide  holder.  In  principle  I 
think  the  case  of  Decker  v.  Mathews^  (2  Kern.  313,)  is  in 
point.  In  that  case  it  was  decided  by  the  Court  of  Ap- 
peals that  the  maker  of  a  negotiable  note  can  maintain  an 
action  for  its  conversion,  against  a  person  who,  before  it 
has  any  legal  inception,  wrongfully  negotiates  it  to  a  bona 
fide  holder  for  value.  It  was  said,  in  one  of  the  opinions, 
in  substance,  that  the  note  in  the  hands  of  any  one  not  a 
bona  fide  holder,  was  without  value;  that  no  action  could 
have  been  maintained  upon  it ;  that  the  defendant  took 
the  note,  and  by  his  wrongful  act  caused  it  to  become 
valuable  in  the  hands  of  s^  bona  fide  hplder,  and  he  received 
as  the  fruits  of  his  wrongful  act  the  full  amount  of  such 
value,  and  made  the  plaintiff  liable  therefor;  and  that 
therein  was  the  gravamen  of  the  action. 
/  In  the  present  case  the  note  was  invalid  in  the  hands 
of  the  defendant,  in  case  it  had  been  paid ;  and  the  de- 
fendant, by  wrongfully  transferring  it  to  a  bona  fide  holder. 
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enabled  the  latter  to  enforce  payment.    K  this  were  the 

only  qaestion  in  the  case,  I  should  not  hesitate  to  advise 

an  affirmance  of  the  judgment ;  but,  for  the  reason  before/ 

stated,  I  think  the  judgment  should  be  reversed,  and  therej 

should  be  a  new  trial. 

The  other  members  of  the  court  expressed  no  opinion 

as  to  the  finding  being  against  evidence,  but  concurred 

upon  the  other  two  questions. 

New  trial  granted. 

[Ebib  Gbhsral  Tnii,  May  4, 1868.    DtmisU,  Marvin  and  Ikwis,  Juatioes.] 


Charles  Burwbll  vs.  Orson  L.  Ekight  and  others. 

When  a  case  is  tried,  and  a  claim  is  submitted  to  the  Jury  or  the  court,  it  can-  1 
not  in  another  action  be  litigated.  Though  the  pleadings  may  present  the 
claim,  yet  if  no  testimony  Is  given  in  support  of  it,  and  it  is  not  submitted 
to  the  court  or  jury,  it  will  not  be  barred,  unless  it  is  a  claim  which  the 
party  is  bound  to  present  and  litigate  in  that  suit,  as,  in  some  cases,  a  set 
off,  in  a  Justice's  court. 

Whether  the  claim  was  litigated  and  submitted  is  a  question  which  may  be 
proved  upon  the  trial  of  the  second  action.  If  the  claim  is  embraced  by  the 
pleadings,  specifically,  the  presumption  is  that  it  was  submitted  and  passed 
upon.  But  the  party  alleging  the  contrary  may  prove  that  the  claim  was 
not  litigated,  and  not  submitted,  but  that  the  trial  and  verdict  proceeded 
upon  other  grounds. 

If  the  record  shows  that  the  claim  was  not  tried  and  submitted,  no  other 
proof  is  necessary. 

Where  it  appeared  from  the  record  put  in  evidence  on  the  trial  that,  in  a  for- 
mer action  between  the  same  parties,  the  plaintiff  in  the  second  action 
pleaded,  by  way  of  defense,  the  same  matter  set  forth  as  the  ground  of  the 
second  action,  (which  matter  was  proper  as  a  defense,)  and  that  the  defend- 
ant in  that  action  did  not  appear  upon  the  trial,  and  judgment  was  given 
upon  the  testimony  of  the  plaintiff  alone ;  Sdd,  that  the  judgment  in  the 
former  action  did  not  constitute  a  bar  to  the  second. 

APPEAL  from  a  judgment  of  the  Chautauqua  county 
court,  reversing  a  judgment  of  a  justice  of  the  peace. 
The  present  defendant  sued  the  present  plainti^  in  a 


268  CASES  IN  THE  SUPREME  COURT. 

Burwell  9.  Knight. 

justice's  court,  to  recover  $45,  the  unpaid  portion  of  the 
price  of  a  horse  sold  by  Knight  to  Burwell.  The  defend- 
ant in  that  action,  among  other  answers,  set  up  as  a  de- 
fense a  breach  of  warranty  of  soundness  of  the  horse, 
made  by  Knight  upon  the  sale.  The  trial  was  adjourned, 
and  on  the  trial  Burwell,  the  defendant,  did  not  appear. 
Knight  was  sworn  as  a  witness  in  his  own  behalf,  and  the 
cause  .was  submitted  to  the  justice.  Some  two  or  three 
hours  after  this,  the  counsel  of  the  defendant  appeared 
and  formally  withdrew  the  answer  of  the  defendant,  and 
requested  the  justice  to  note  it  on  his  docket.  A  few 
days  thereafter  the  justice  rendered  judgment  for  the 
plaintiff.  The  present  action  is  upon  the  warranty,  and 
the  plaintiff  had  judgment,  which  the  county  court,  on 
appeal,  reversed.  There  are  some  other  questions,  which 
are  sufficiently  stated  in  the  opinion. 

J%diu%  A.  ParsanSy  for  the  plaintiff 

J,  G-.  Btcardy  for  the  defendant 

-By  the  Oourty  Marvin,  J.  Was  the  judgment  in  the 
action  of  Knight  v.  Burwell  a  bar  to  the  present  action,  it 
appearing  from  the  record  put  in  evidence  on  that  trial 
that  the  present  plaintiff  pleaded,  by  way  of  defense,  the 
same  matter  now  used  to  constitute  his  present  action, 
and  which  matter  was  proper  as  a  defense;  and  it  also 
appearing  from  the  same  record — the  justice's  docket — 
that  the  defendant  in  that  action  did  not  appear  upon  the 
trial,  and  judgment  was  given  upon  the  testimony  of  the 
plaintiff  alone.  The  judgment  in  that  case  did  not  con- 
stitute a  bar  to  the  present  action.  The  record  in  that 
case,  put  in  evidence  in  this  case,  proves  affirmatively  that 
no  evidence  was  given  by  the  defendant  therein  in  sup- 
port of  his  answer  setting  up  the  defense  of  warranty. 
The  defendant  did  not  appear  on  the  trial.    The  action 
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was  undefended.  The  only  witness  examined  was  the 
plaintiff;  and  it  is  not  to  be  presumed  that  he  gave  any 
testimony  touching  the  defense.  The  defense,  therefore, 
was  never  submitted  to  the  justice.  A  withdrawal  of  the 
answer  by  the  defendant's  counsel  was  quite  unnecessary. 
In  Ckirtii  V.  Oroaty  (6  John.  168,)  evidence  of  the  claim 
was  given  in  the  first  action,  and  it  was  submitted  to  the 
jury.  (See  oho  FeUer  v.  Muliinerj2  John.  181 ;  Young  v. 
Overaeker,  Id.  191.) 

In  Brockwojf  v.  Kinney^  (2  John.  210,)  the  first  action 
was  upon  a  note  and  an  account,  and  evidence  was  given 
upon  the  claim,  and  a  verdict  was  rendered  for  the  amount 
of  the  note  only.  The  second  action  was  upon  the  ac- 
count, and  the  plaintiff  proved,  by  one  of  the  juiy  that 
in  the  first  action  nothing  was  allowed  for  the  lime.  The 
plaintiff  recovered,  and  the  judgment  was  reversed  upon 
the  ground  that  the  first  judgment  was  a  bar;  the  court 
remarking  that  the  claim  went  to  the  jury  on  the  first 
trial,  and  took  its  chance  with  them.  If  they  did  not 
allow  it  for  want  of  sufficient  proof,  or  for  any  other  cause, 
it  was  the  plaintiff's  misfortune.  Jn- Irwin  v,  Knox^ 
(10  John.  365,)  the  item  had  been  submitted  to  the  jury,  in 
the  first  suit,  and  was  rejected  for  want  of  sufficient  proof. 
The  judgment  was  a  bar.  In  Babcoeh  v.  Peck^  4  Denioj 
292,)  the  question  was  decided  upon  demurrer.  The  de- 
fendant pleaded  that  the  plaintiff,  in  a  former  suit,  had  set 
off  the  demand  and  the  cause  was  tried,  &c.  The  plaintiff 
replied,  denying  that  the  alleged  cause  of  action  was  heard 
and  determined  in  the  former  case,  as  alleged  by  the  plea. 
The  court  held  the  replication  a  good  answer  to  the  plea. 

It  can  hardly  be  necessary  to  pursue  this  question  fur- 
ther. The  authorities  are,  that  when  the  case  is  tried  and 
the  claim  is  submitted  to  the  juiy  or  the  court,  it  cannot, 
in  another  action,  be  litigated.  The  pleadings  may  pre-^ 
sent  the  claim,  but  if  no  testimony  is  given  in  support  of 
it,  and  it  is  not  submitted  to  the  court  or  jury,  it  will  not 
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be  barred,  unless  it  is  a  claim  which  the  party  is  bound  to 
present  and  litigate  in  that  suit ;  as,  in  some  cases,  a  set 
\  off  in  a  justice's  court.  And  whether  the  claim  was  liti- 
gated and  subhiitted  is  a  question  which  may  be  proved 
upon  the  trial  of  the  second  action.  If  the  claim  is  em- 
braced by  the  pleadings  specifically,  the  presumption  is 
that  it  was  tried,  and  that  it  was  submitted  and  passed 
upon.  But  the  party  alleging  the  contrary  may  prove  that 
the  claim  was  not  litigated,  and  not  submitted,  but  that 
the  trial  and  verdict  proceeded  upon  other  grounds.  If 
the  record,  as  in  this  case,  shows  that  the  claim  was  not 
tried  and  submitted,  no  other  proof  is  necessary.  (See  the 
opinion  of  brother  Davis,  in  Rayce  v.  Burt,  ^  Barb.  663, 
et  seq.  and  the  ca$e8  there  cited ;  Wood  v.  Jcuikson,  8  Wend. 
9 ;  Lawrence  v.  Hunt^  10  id.  80.) 

The  defendant's  counsel  made  some  objections,  upon 
the  trial,  to  the  admission  of  evidence,  and  has  by  his 
points  renewed  some  of  these  objections  here.  I  have 
examined  them,  and  am  not  satisfied  that  any  of  them  are 
well  founded. 

The  judgment  of  the  county  court  must  be  reversed, 
and  that  of  the  justice  affirmed. 

[Ebik  Obnkbal  Tbbx,  May  4, 1868.    DoniOi,  Marvm  and  Dovm,  JosticeB.] 


Samuel  F.  Appleton  vb.  Amelia  Warnbb,  otherwise  called 
Amelia  Appleton. 

Where,  in  an  action  by  a  husband  against  his  wife,  to  obtain  a  decree  declar- 
ing void  a  marriage  between  them,  for  the  reason  that  the  defendant  at  the 
time  of  such  marriage,  had  a  husband  living,  and  from  whom  she  had  never 
been  divorced,  the  facts  alleged  in  the  complaint  are  nndispated,  the  mar- 
riage between  the  parties  is  absolntely  void,  and  no  court  can  hesitate  to 
decree  the  nullity  of  the  mahriage. 

"  May "  means  "  must/'  in  statutes  conferring  powers  upon  courts  In  cases 
like  this. 
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Where  the  defendant  is  not  the  plaintiff's  wife,  and  she  admits  the  &ctB  show- 
ing she  is  not,  and  does  not  claim  to  be  such,  the  power  to  grant  a  connsel 
fee  and  alimony  should  not  be  exercised  in  her  favor. 

Should  the  court  finally  determine,  as  a  matter  of  discretion,  that  it  will  not 
decree  the  nullity  of  the  marriage,  still  there  is  no  legal  marriage.  Still 
the  defendant  is  not  the  plaintiff's  wife.  This  being  dear  at  the  commence- 
ment of  the  controversy,  the  plaintiff  is  under  no  obligation  to  support  the 
defendant  or  to  pay  her  counsel. 

THIS  action  was  brought  by  the  plaintiff  to  obtain  a 
decree  of  this  court  declaring  void  his  marriage  with 
the  defendant,  for  the  reason  that  she,  at  the  time  of  such 
marriage,  had  a  husband  living  and  from  whom  she  had 
never  been  divorced.  The  complaint  also  avers  that  the 
defendant  expressed  herself  to  be  a  widow,  and  concealed 
the  fact  that  she  had  such  living  husband  from  the  plain- 
tiff. The  answer  of  the  defendant  admits  the  marriage 
with  the  plaintiff;  admits  the  former  marriage  with  one 
Warner,  and  that  he  was  living;  admits  that  no  children 
were  bom  of  the  marriage  of  the  parties  to  this  action, 
and  denies  the  other  allegations  of  the  complaint.  After 
the  issue  thus  made,  the  defendant  applied  at  special 
term  or  chambers,  for  a  counsel  fee  and  alimony,  and  the 
applicatipn  was  denied.  The  defendant  then  applied,  by 
motion,  for  leave  to  amend  her  answer,  by  inserting  an 
allegation  that  she  told  the  plaintiff,  before  her  marriage 
with  him,  of  the  previous  marriage  with  Warner,  and  of 
her  ignorance  whether  he  was  living  or  dead;  and  that 
the  plaintiff  was  insane  at  the  time  of  the  commencement 
of  this  action ;  and  also  for  leave  to  renew  her  motion  for 
counsel  fee  and  alimony. 

The  motion  was  granted,  as  to  the  amendment,  and  a 
counsel  fee  of  JIOOO  ordered,  and  also  alimony  to  the  de- 
fendant at  the  rate  of  $2500  per  year,  payable  quarterly 
in  advance.     The  plaintiff  appealed  from  this  order 

Gko.  G.  Barnard,  P.  J.  Courts  have  large  powers  of 
amendment  of  pleadings,  if  such  amendment  be  ^^  in  fur* 
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therance  of  justice."  The  papers  show  very  clearly  that 
the  first  subdivision  of  the  amended  answer  allowed  to  be 
put  in  is  false.  Maria  Warner  told  the  defendant  of  the 
receipt  of  a  letter  from  her  husband,  but  a  year  before  the 
marriage  with  the  plaintilBT,  and  the  defendant  then  knew 
the  fact  that  he  was  living,  and  where  he  was  living,  and 
said  "  she  would  not  live  with  him  if  he  should  return 
from  San  Francisco." 

The  insanity  of  the  plaintiff,  at  the  commencement  of 
the  action,  is  not  an  inssuable  fact  in  the  action.  On  the 
undisputed  facts  of  this  case  the  marriage  with  the  plain- 
tiff was  absolutely  void.  (Fenton  v.  Reed^  4  John.  62.  WU- 
Hams  V.  ParmeUy  1  John,  Oh.  390.)  Upon  these  facts,  thus 
undisputed,  no  court  can  hesitate  to  decree  the  nullity  of 
the  marriage.  "May"  means  "must,"  in  statutes  confer- 
ring powers  upon  courts  in  cases  like  this. 

The  power  to  grant  a  counsel  fee  and  alimony  should 
not  have  been  exercised.  The  defendant  is  not  the  plain- 
tiff's wife.  She  admits  the  &cts  showing  she  is  not,  and 
she  does  not  claim  to  be.  If  the  court  finally  determines, 
as  a  matter  of  discretion,  that  it  will  not  decree  the  nullity 
of  the  marriage,  still  there  is  no  legal  marriage ;  still  the 
defendant  is  not  the  plaintiff's  wife.  This  being  clear  at 
the  commencement  of  the  controversy,  the  plaintiff  is 
under  no  obligation  to  support  the  defendant,  or  to  pay 
her  counsel.  It  would  be  most  pernicious  to  compel  the 
support  of  an  adulteress  "  out  of  the  plaintiff's  large  estate 
until  the  ultimate  decision  takes  place,"  which  may  be, 
and  in  such  a  case  probably  would  be,  for  a  very  consider- 
able time. 

The  plaintiff*  must  strike  out  of  his  complaint,  within 
ten  days,  the  allegation  of  fraud  on  the  part  of  the  defend- 
ant in  the  consummation  of  the  marriage  with  him. 

The  order  is  not  just  or  right,  and  should  be  reversed* 

iNaBAHAM,  J.  concurred. 
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Sutherland,  J.  If  the  plaintiff  strikes  out  of  the  com* 
plaint  the  allegations  of  A*aud  and  of  fraudulent  represen- 
tations, I  concur  in  reversal ;  otherwise  I  am  for  affirming 
the  order. 

Order  reversed. 

[Nbw  York  Gbvsral  Tsbm,  April  1, 1868.  Geo.  G,  Brnnmrd,  SuthtrUmd  and 
J^toAam,  Justices.] 


John  BLOODaooD  and  others  v».  Thb  Erib  Railwat  Com- 
pany and  others. 

Richard  Schbll  vs.  The  Erie  Railway  Company  and 

others. 

The  People  vs.  The  Erie  Railway  Company  and  others. 

In  the  matter  of  the  application  of  The  People*  ko.  for 
the  removal  of  Daniel  Drew  from  office  as  director,  kc. 
of  the  Erie  Railway  Company. 

Prom  an  order  to  show  cause,  granted  exparUy  returnable  at  a  ftiture  day,  and 
granting  a  temporary  ii^f  auction  pending  the  motion,  no  appeal  will  lie  to  the 
general  term,  until  a  hearing  has  been  had  on  the  original  order  to  show 
cause,  or  on  a  motion  to  vacate  or  modify  such  order. 

IK  each  of  these  cases  an  order  to  show  cause  was  grant- 
ed returnable  at  a  future  day,  and  a  temporary  injunc- 
tion was  granted  pending  the  motion,  in  one  of  these  cases, 
by  JusticeCARDOZO,  and  in  the  other  cases  by  Justice  Bar- 
nard. In  each  case  the  order  required  cause  to  be  shown 
before  the  justice  granting  the  order  in  a  place  specially 
designated  therein. 

In  the  first  three  cases  the  order  restrained  the  defend- 
ants, among  other  things,  from  the  issue  of  certain  bonds 
and  stock  of  the  Erie  Railway  Company,  and  from  doing 

Vol.  LL  18 


274        CASES  IN  THE  SUPREME  COURT. 

Bloodgood  p,  Erie  Railway  Company. 

« 

other  things  connected  with  the  business  of  the  company. 
In  the  last,  the  order  restrained  the  defendant  Drew  from 
doing  any  act  as  a  director  of  the  company.  These  mo- 
tions  have  not  been  heard  or  passed  upon,  but  from  the 
original  orders  to  show  cause  and  granting  the  injunctions 
therein  the  defendants  respectively  appeal. 

0.  A.  Bapalh  and  0,  0' Conor,  for  the  plaintiffi. 

Jno.  JE.  Burrilly  D.  D.  Field  and  Jos.  T.  Brady,  for  the 
defendants. 

By  the  Court,  Ikoraham^  J.  I  can  see  no  ground  upon 
which  the  appeals  in  these  cases  can  be  sustained.  They 
are  made  from  orders  only  temporary  in  their  character, 
granted  on  ex  parte  applications,  depending  for  their  con- 
tinuance on  the  decision  of  the  court  when  the  motions 
are  heard,  and  forming  in  no  way  a  decision  such  as  is 
properly  the  subject  of  an  appeal. 

If  during  the  temporary  stay  therein  granted,  the  de- 
fendants desired  to  have  the  stay  vacated  or  modified,  they 
could  apply  to  the  judge  granting  the  same  for  an  ex  parte 
order  to  that  effect ;  or  they  could  have  moved  before  the 
justice  at  chambers,  on  notice,  for  such  an  order ;  but  until 
a  hearing  has  been  had  on  the  original  order  to  show 
cause,  or  on  such  motion  to  vacate  or  modify  the  orders, 
no  appeal  will  lie  to  the  general  term. 

In  The  Bank  of  Genesee  v.  Spencer,  (15  How.  Pr.  142,) 
it  was  said :  "  To  get  rid  of  an  order  improperly  granted 
by  a  judge,  the  remedy  is  a  motion  to  set  it  aside." 

In  5  Eofjo.  Pr.  (|?.308,)  the  justice  held  that  no  appeal 
would  lie  from  an  ex  parte  order  of  a  judge,  made  at 
chambers,  to  the  general  term. 

The  same  rule  was  recognized  in  Watt  v.  Watt,  {30  How. 
Pr,  345.)  The  judge  says  :  "  The  order  is  not  final,  and 
therefore  is  not  appealable. 
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The  appellants  have  referred  to  no  authority  sustaining 
their  appeals,  and  they  are  so  manifestly  contrary  to  the 
intent  of  the  Code  in  regard  to  «uch  appeals,  that  it  seems 
to  be  unnecessary  to  discuss  the  matter  any  farther. 

The  appeals  in  each  of  these  cases,  from  these  orders, 
mu^t  be  dismissed,  with  010  costs. 

[New  Tork  Obvbral  Tsbx,  April  6, 186a  O0O,  G.  Bamard,  £ignAtm  and 
CardotOj  Justioes.] 


In  the  matter  pf  the  petition  of  "William  G.  Wood  et  al. 
to  vacate  the  assessment  for  paving  Third  avenue  in  the 
city  of  New  Tork. 

Where  the  contract  and  spedflcationB  for  paving  an  aTenne  did  not  provide  for 
taking  up  the  gutter  stones  and  paving  in  their  place,  but  on  the  contrary, 
required  the  contractor  to  rea4JaBt  the  gutter  stones  wherever  necessary, 
without  charge,  and  in  violation  of  this  he  removed  the  gutter  stones  wiSl 
substituted  the  pavement  with  the  assent  of  the  water  purveyor,  at  the  re- 
quest of  some  of  the  owners ;  Hddt  that  there  was  no  authorty  for  this,  and 
it  was  outside  of  the  contract. 

It  is  erroneous  for  assessors  to  include  hi  their  assessment  a  oharge  for  making 
the  assessment. 

It  is  irregular  and  erroneous  for  the  commissioners  of  the  Croton  Water  Board 
to  certify  the  work  to  have  been  completed  and  accepted,  when  they  have 
rejected  the  whole  street  for  a  distance  of  pne  block.  '  The  taking  a  bond  to 
do  the  work,  and  withholding  a  part  of  the  money  will  not  obviate  the  diffi- 
culty. * 

Although  the  court  does  not,  in  a  proceeding  under  the  act  of  1868,  {Lowm  of  1868, 
«4. 888,)  inquire  whether  the  work  was  well  done,  or  done  according  to  the  con- 
tract, so  far  as  relates  to  the  material  or  workmanship,  yet  when  it  appears 
that  the  oertiflcate  was  given  with  a  ftill  knowledge  that  the  work  was  not 
ifaiished,  it  is  a  violation  of  the  contract  which  prohibits  the  contractor  ftt>m 
receiving  payment  until  the  whole  work  is  completed,  and  is  uigust  to  the 
owners  who  are  assessed  for  its  payment. 

By  the  Court,  Ingraham,  J.     "We  have  heretofore  held 
that  it  was  irregular,  within  the  meaning  of  the  act  of 
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1858,  (Law8  of  1858,  ch.  338,)  to  do  several  things  which 
are  complained  of  in  this  petition ;  among  which  are  the 
following :  * 

1st.  The  contract  and  specifications  did  not  provide  for 
taking  up  the  gutter  stones  and  paving  in  their  place  with 
Belgian  pavement,  hut  on  the  contrary  required  the  con- 
tractor to  readjust  the  gutter  stones  wherever  necessary, 
without  charge.  In  violation  of  this  he  removed  the 
gutter  stones  and  substituted  the  pavement,  under  the 
assent  of  the  water  purveyor,  at  the  request  of  some  of 
the  owners.  There  was  no  authority  for  this,  and  it  was 
outside  of  the  contract. 

2d.  The  assessors  were  wrong  in  including  in  their 
assessment  a  charge  for  making  the  assessment  This  we 
held  some  time  since  to  be  erroneous. 

3d.  It  was  irregular  and  erroneous  for  the  commissioners 
of  the  croton  board  to  certify  the  work  to  have  been  com- 
pleted and  accepted,  when  they  had  rejected  the  whole 
street  for  a  distance  of  one  block.  The  taking  a  bond  to  do 
the  work,  and  withholding  part  of  the  money,  did  not  obvi- 
ate the  difficulty.  That  work  has  not  been  done  to  the  time 
of  the  trial,  and  yet  the  owners  have  been  assessed  for  it. 

"We  do  not,  under  this  proceeding,  inquire  whether  the 
work  is  well  done,  or  done  according  to  the  contract,  so 
far  as  relates  to  the  material  or  workmanship ;  and  if  this 
were  all,  there  would  be  no  ground  for  our  interference 
on  that  account ;  but  when  it  appears  that  the  certificate 
was  given  with  a  full  knowledge  that  the  work  was  not 
finished,  it  was  a  violation  of  the  contract,  which  pro- 
hibited the  contractor  from  receiving  payment  until  the 
whole  work  was  completed,  and  was  unjust  to  the  owners 
who  were  assessed  for  its  payment. 

The  application  should  be  granted,  and  the  assessment 
vacated. 

[Nbw  Tork  Gbitbbal  Tbbm,  Jane  1, 1868.  Geo.  G,  Bm-nard,  Li^roham  and 
Sutherland^  Justices. 
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In  the  matter  of  the  application  of  The  Oommissionbrs 
OF  THE  Central  Park,  &c.  for  commissioners  to  lay  out 
a  road  or  drive  between  59th  and  155th  streets,  in  the 
city  of  New  York. 

The  act  of  the  legislature,  of  April  24, 1865,  entitled  '^  An  act  to  provide  for 
the  laying  out  and  improving  of  certain  portions  of  the  city  and  county  of 
New  York,"  is  not  in  conflict  with  the  second  section  of  the  10th  article  of  the 
constitution  of  this  state,  because  the  power  to  make  the  application  therein 
authorized,  which  by  the  act  is  vested  in  the  Commissioners  of  the  Central 
Park,  should  have  been  given  to  the  common  council  of  the  city. 

The  authority  conferred  on  the  commissioners  is  not  that  of  any  local  ofDoer, 
nor  does  it  authorize  them  to  discharge  the  duties  of  any  officer,  but  it  pro- 
vides for  the  discharge  of  a  mere  ministerial  act,  viz.  presenting  to  the  court 
a  petition  for  the  opening  of  a  street.  It  is  a  mere  authority  to  make  an 
appKcatiy  to  the  court  for  the  opening  of  a  street ;  and  that  power  may  be 
conferreaon  the  Commissioners  of  the  Central  Park. 

The  right  to  grade  streets  in  the  city  of  New  York  having  always  been  exer- 
cised by  the  common  council,  as  well  as  other  powers  conferred  by  that  act 
on  the  commissioners,  it  may  well  be  doubted  whether  the  legislature  can 
take  from  the  common  council  this  power  and  confer  it  on  state  officers. 
Ter  Ihobaham,  J. 

The  legislature  may  lay  out  a  road  or  drive  by  statute ;  and  having  that  power, 
it  may  authorize  others  to  do  it. 

No  such  road  or  drive  could  be  laid  out  without  the  authority  of  the  legis- 
lature ;  and  whenever  it  has  been  necessary  to  open  any  new  street  or 
avenue  not  laid  down  on  the  map,  such  legislation  has  been  deemed  neces- 
sary, and  the  limits  of  the  street  or  avenue  have  been  fixed  by  the  statute. 
Ter  IvoBAHAX,  J. 

Several  instances  spedfled  in  which  such  acts  have  been  passed,  without  any 
action  of  the  common  council,  where  proceedings  have  been  taken  by  other 
parties  than  the  common  council. 

The  limitation  of  four  months  within  whi%  the  commissioners  are  required  to 
complete  their  report,  contained  in  the  act  of  1862,  does  not  apply  to  a  pro- 
ceeding under  the  act  of  April  24, 1866,  it  being  impracticable  properly  to 
complete  such  a  work  as  is  contemplated  by  the  latter  statute  within  that 
limitation. 

It  has  been  long  since  settied,  and  the  rule  has  been  uniformly  acted  upon  by 
this  court,  that  a  mere  error  of  Judgment  in  the  valuation  of  property  taken 
for  a  street,  is  not  the  subject  of  review  on  a  motion  to  confirm  the  report, 
unless  the  sum  allowed  was  grossly  inadequate  and  unequal  as  compared 
with  other  valuations,  or  unless  some  wrong  principle  was  adopted  as  to  th« 
amount  allowed. 
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Under  a  provision  in  a  statute  directing  how  the  commissioners  shall  be 
appointed,  viz.  by  a  notice  specifying  the  time  and  place  of  making  the 
application,  and  the  nature  and  extent  of  the  intended  improvement,  it  ia 
necessary  that  the  whole  eltent  of  the  intended  opening  should  be  stated  in 
the  notice.  The  owners .  are  to  be  informed  by  it  what  property  is  to  be 
taken.  A  reference  to  a  map  on  file  in  some  public  office  is  not  a  compli- 
ance with  the  statute. 

The  &ct  that  owners  have,  in  some  cases,  appeared  before  the  commissioners 
and  claimed  an  allowance  for  their  land,  cannot  give  Jurisdiction  if  it  is  not 
acquired  in  the  mode  prescribed  by  law. 

The  commissioners  must  be  confined  to  the  land  which  the  notice  describes  as 
required  for  the  improvement. 

Where  a  statute  authorizing  the  laying  out  of  a  road  or  drive  described  it  as  a 
road  or  public  drive  running  from  the  northerly  portion  of  the  Sixth  or 
Seventh  avenues,  &c.  and'  to  enter  the  Central  Park  at,  6lc.  and  to  follow 
the  course  of  the  Bloomingdale  road  below  106th  street,  when  the  commis- 
sioners should  deem  such  course  advantageous,  and  provided  that  they 
should  determine  the  location,  wuUhf  courses,  windings,  dbc  o^said  road ; 
Held  that  the  act  did  not  authorize  the  taking  of  any  land  not  required  for 
the  drive  or  road;  and  that  the  latter  provision  seemed  to  prescribe  an 
uniform  width  to  the  road. 

Sddf  «2f0,  that  considering  the  intent  of  the  statute  to  make  a  road  of  a  uni- 
form width,  and  the  notice  as  given  of  such  road,  without  referring  to  the 
gores  outside  of  the  road,  there  was  no  necessary  authority  for  taking  land 
outside  of  the  lines  of  the  road  as  laid  out. 

And  where  the  notice  not  only  did  not  include  such  gores,  but  virtually 
excluded  them,  by  saying :  "  Said  road  or  public  drive  is  of  a  general  width 
of  one  hundred  and  fifty  feet,  as  shown  on  a  certain  map,"  &c ;  Held  that  the 
commissioners  had  no  jurisdiction  to  take  such  gores ;  and  that  so  far  as 
they  were  inc}uded  in  the  proceedings,  they  were  erroneously  taken. 

sin 

MOTION  to  confirm  the  report  of  the  commissioners 
appointed  to  acquire  land  for  the  widening  and  laying 
out  of  the  Bloomingdale  rojIH,  or  Broadway,  between  Fifty- 
ninth  and  One  hundred  and  Fifty-fifth  streets  in  the  city 
of  New  York ;  the  road  to  be  of  a  general  width  of  one 
hundred  and  fifty  feet 

Richard  0' Gorman  and  WiUiam  FuUerUm^  for  the  motion. 

Abraham  B,  Lawrencey  Jr.  for  the  objector,  Rudolph  A. 
"Witthaus,  presented  the  following  points  in  opposition  to 
the  confirmation  of  the  report: 
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L  The  act  of  April  ^4, 1865,  entitled  "  An  act  to  provide 
for  the  laying  out  and  improving  of  certain  portions  of  the 
city  and  county  of  New  York,"  under  which  the  proceed- 
ings herein  were  initiated,  and  the  commissioners  of  esti- 
mate and  assessment  herein  were  appointed^  is  in  conflict 
with  the  second  section  of  the  tenth  article  af  the  constitu- 
tion of  this  state,  because  it  takes  away  from  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and 
the  officers  of  said  corporation,  the  power  of  determining 
the  location,  width  and  extent  of  a  public  road  or  drive  in 
said  city,  and  of  the  other  streets,  roads,  squares  and.places 
in  said  act  mentioned,  and  of  laying  out  the  same,  and  of 
acquiring  title  thereto,  and  transfers  the  same  to  the  Com- 
missioners of  the  Central  Park,  which  said  commissioners 
are  officers  who  are  not  elected  by  the  electors  of  the  said 
city  or  county,  nor  appointed  by  the*  authorities  thereof. 
{Latps  of  1865,  p.  1136.)  See  as  to  appointment  of  the 
Central  Park  commissioners,  Laws  of  1867,  vol  2,  p.  715 ; 
of  1859,  p.  857 ;  of  1861,  p.  164 ;  of  1866,  vol  1,  p.  822,  §  8. 

(a.)  The  second  section  of  the  tenth  article  of  the  con- 
stitution reads  as  follows : 

"  §2.  All  county  officers  whose  election  or  appointment 
is  not  provided  for  by  this  constitution,  shall  be  elected 
by  the  electors  of  the  respective  counties,  or  appointed  by 
the  boards  of  supervisors  or  other  county  authorities,  a^ 
the  legislature  shall  direct. 

All  city,  town,  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  constitution^  shdR 
be  eleeted  hy  the  electoTB  of  such  citieSy  towns  and  villages^  or  of 
some  division  thereof,  or  appointed  by  sueh  authorities  thereof 
as  the  legislature  shall  designate  for  that  purpose. 

All  other  officers  whose  election  or  appointment  i«  not 
provided  for  by  this  constitution,  and  all  officers  whose 
offices  may  hereafter  be  created  by  law,  shall  be  elected  by 
the  people  or  appointed  as  the  UgifHature  may  direct'* 

(6.)  It  was  decided  in  the  case  of  The  People  ex  rel.  Wood 
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V.  Draper,  (15  K  T.  Bep.  532,)  tha!  the  above  section,  bo 
far  as  it  limits  the  power  of  appointment,  or  the  election 
of  city  or  county  officers  to  the  authorities  of  the  city  or 
county,  or  to  the  electors  thereof,  only  applied  to  city  and 
county  officers  in  existence  at  the  time  of  the  adoption  of 
the  constitution  of  1846.  But  it  was  also  held  in  that  case 
that  it  was  not  enough  to  take  d.  case  out  of  the  provisions 
of  the  above  section  that  the  names  of  officers  existing  when 
the  constitution  was  adopted,  were  afterwards  changed  by  an 
act  of  the  legislature,  or  their  functions  colorably  modified. 
That  the  constitution  regarded  substance,  not  form.  (Per 
DeniOy  Ch.  J.  p.  539.  See  also  People  v,  Raymond,.  Tran-- 
script,  March  28,  1868.) 

(<?.)  This  objector  insists  that  the  powers  and  duties 
which  by  the  act  of  1865,  before  referred  to,  are  sought  to 
be  vested  in  the  jOommissioners  of  the  Central  Park  were, 
at  the  time  of  the  adoption  of  the  constitution  of  1846, 
confided  to  the  mayor,  aldermen  and  commonalty  of  the 
city  of  ISTew  York,  and  to  the  officers  of  said  corporation. 
The  177th  section  of  the  act  of  April  9,  1813,  entitled 
"  An  act  to  reduce  several  laws  relating  particularly  to  the 
city»of  New  York  into  one  act,"  after  providing  that  the 
mayor,  aldermen  and  commonalty  may  take  proceedings 
to  have  the  streets,  roads,  &;c.  opened,  which  were  laid  out 
by  the  commissioners  of  streets  and  roads,  appointed  under  the 
act  of  1807,  goes  on  to  provide  as  follows : 

"And  whenever  and  as  often  as  it  shall,  in  the  opinion 
of  the  said  mayor,  aldermen  and  commonalty,  in  common 
council  convened,  be  necessary  or  desirable  for  the  public 
convenience  or  health,  to  lay  out,  form  and  open  any  street 
or  streets,  or  public  place  or  places  in  any  part  of  the  said 
city  not  laid  out  into  streets,  squares  and  public  places,  by 
the  commissioners  of  streets  and  roads  in  the  city  of  New 
York,  under  and  by  virtue  of  the  act  aforesaid,  or  to  ex- 
tend, enlarge,  straighten,  alter,  or  otherwise  improve  any 
street  or  streets,  or  part  of  a  street,  or  public  place  or 
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places  already  laid  out  or  hereafter  to  be  laid  out,  and  formed 
or  opened  in  any  part  of  the  said  city  not  laid  out  into 
streets,  avenues,  squares  and  public  places  by  the  commis- 
sioners aforesaid,  it  shall  be  lawful  for  the  said  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  to 
order  and  direct  the  same  to  be  done,  and  to  cause  the 
same  to  be  done  accordingly  in  such  manner  as  they  shall 
think  most  advisable."  {See  act  of  1813,  §177;  Daviett 
Lawsy  p.  528.    See  also  Dame9'  Laws,  p.  534.) 

This  objector  contends  that  the  transfer  of  these  powers 
to  the  Commissioners  of  the  Central  Park,  under  the  con- 
struction given  by  the  Court  of  Appeals,  in  the  case  of  the 
People  V.  Draper  J  (supray)  and  in  other  cases  which  have 
followed  that  case,  to  the  section  of  the  constitution  above 
referred  to,  is  not  within  the  powers  of  the  legislature. 
He  does  not  deny  that  it  would  be  competent  for  the  legis- 
lature to  transfer  the  powers  in  question  to  other  officers 
than  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  but  insists  that  the  officers,  to  whom  such 
transfer  is  made,  must  be  either  elected  by  the  electors  of 
the  city  or  appointed  by  the  local  authorities.  The  powers 
sought  to  be  given  to  the  Commissioners  of  the  Central 
Park  were,  prior  to  1846,  exercised  solely  by  local  officers, 
and  the  case  falls  precisely  within  the  provisions  of  the 
constitution  relative  to  local  officers.  {People  v.  Draper, 
15  N.  r.  jBep.  532.     People  v.  Raymond^  37  iV.  F.  Rep.  428.) 

n.  Even  assuming  that  the  legislature  had  the  consti- 
tutional power  to  confer  upon  the  Commissioners  of  the 
Central  Park  the  authority  given  to  said  commissioners 
by  the  act  of  1865,  the  objector  contends  that  the  said 
commissioners  had  no  right,  in  this  proceeding,  to  take  the 
property  belonging  to  him,  which  is  shown  upon  the  dia- 
gram annexed  to  the  objections  filed  by  him.  (a.^  It  wall 
be  perceived,  by  reference  to  the  first  section  of  the  act 
of  1865,  that  the  powers  of  the  Commissioners  of  the 
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Central  Park,  as  to  laying  out  ^^ public  squares  and  places,** 
are  limited  to  that  part  of  the  city  of  New  York  which  is 
northward  of  the  southerly  line  of  One  Hundred  and 
Fifty-fifth  street.  Below  One  Hundred  and  Fifty-fifth' 
street,  they  have  power,  under  that  act,  to  lay  out  a  road 
or  drive,  not  a  public  square  or  place.  Now,  the  triangu- 
lar piece  of  property  belonging  to  the  objector  in  no  just 
sense  can  be  said  to  be  a  part  of  the  road  or  drive  laid 
out  by  the  commissioners.  It  will  be  a  public  place,  but 
not  a  road  or  drive.  Although,  then,  the  commissioners 
may  have  since  acquired  the  right  to  acquire  lands  for  pub- 
lic places,  this  proceeding  being  based  on  the  act  of  1865, 
and  taken  for  the  opening  of  the  road  mentioned  in  that  act,' 
the  powers  of  the  commissioners  must  be  determined  by 
that  act.  If  it  should  be  said  that  under  the  act  of  1865, 
the  commissioners  have  a  discretionary  power  to  deter- 
mine the  location,  width,  courses,  windings  and  grades  of 
such  road,  &c.  the  answer  is,  that  it  must  clearly  appear 
that  there  has  been  something  like  a  reasonable  exercise 
of  that  power ;  and  that  under  the  pretense  of  laying  out 
a  road  or  drive,  the  laying  out  of  squares  and  public 
places  cannot  be  accomplished.  The  two  powers  are  dis- 
tinct and  separate.  {Laws  of  1865,  p,  1136.  Sharp  v. 
Speir,  4  Hill,  76.     Sharp  v.  Johnson, ^Id.  92.) 

III.  Under  the  provisions  of  the  first  section  of  the  act 
entitled  *'An  act  to  prevent  frand  in  the  opening  and 
laying  out  of  streets  and  avenues  in  the  city  of  New  York," 
passed  April  24,  1862,  the  commissioners  of  estimate  and 
assessment  are  required  to  complete  their  proceedings 
within  four  months  from  the  time  of  their  appointment, 
unless  further  time  is  allowed  for  that  purpose  by  the 
Supreme  Court.  {Laws  of  1862,  p,  967.  Laws  of  1865, 
p,  1138.) 

IV.  The  award  made  by  the  commissioners  of  estimate 
and  assessment  for  the  property  of  this  objector  is  grossly 
inadequate,  and  far  below  the  actual  value  of  the  same. 
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The  affidavits  presented  on  the  part  of  the  objector  make 
it  qnite  apparent  that  the  sum  of  924,000,  th€i  amount 
finally  allowed  by  the  commissioners  for  the  property  in 
question,  does  not  approximate  to  the  value  of  such 
property. 

V.  The  commissioners  have,  however,  awarded  to  the 
objector  $21,000  less  than  the  lowest  valuation  specified 
in  any  of  the  above  affidavits.  The  objector  submits  that* 
with  such  affidavits  before  the  court,  he  brings  his  case 
within  the  rule  allowing  the  court  to  send  back  a  report 
when  it  is  strongly  against  the  weight  of  evideYice.  It  is 
not,  of  course,  known  to  the  objector,  nor  can  it  be  until 
this  case  is  actually  argued,  whether  any,  and  if  so  what, 
or  how  many,  affidavits  will  be  presented  by  the  commis- 
sioners to  sustain  their  report;  but  he  confidently  submits 
that  whether  such  affidavits' are  few  or  numerous,  the  ex- 
perience, character  and  reputation  of  the  men  who  have 
made  affidavits  in  support  of  his  objections,  justifies  him 
m  asking  the  court  to  weigh  well  those  affidavits,  and  not 
to  sustain  the  commissioners  in  awarding  him  a  sum 
which  is  but  little  more  than  one  half  of  the  lowest 
amount  specified  in  those  affidavits  as  the  value  of  his 
land.  ^ 

VL  But  the  commissioners  have  erred  in  the  principle 
upon  which  they  heve  acted  in  arriving  at  the  value  of 
the  objector's  land;  and  on  that  ground  he  asks  that  the 
report  may  be  sent  back  to  them.  Their  error  consists  in 
this :  They  have  not  taken  into  account  the  fact  that  the 
land  of  the  objector  is  all  front,  and  have  allowed  him  no 
more  per  square  foot  than  they  have  awarded  for  other 
lands  having  only  one  or  two  fronts.  For  any  error  in 
the  principle  of  valuations  it  is  well  settled  that  the  re- 
port of  the  commissioners  will  be  recommitted  to  them. 
{Matter  of  Furman  street,  17  Wend.  649.) 

Vn.  The  commissioners,  in  making  their  award  to  the 
objector^   have  evidently  overlooked  the  fact  that  the 
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entire  J)roperty  of  the  objector  is  taken  for  the  proposed 
improvement,  and  that  no  residue  is  left  to  him  to  be  ben- 
efited by  the  improvement.  The  owners  of  the  parcels 
who  have  received  greater  proportionate  awards  than  the 
objector,  have  a  residuum  remaining  which  is  much  en- 
hanced in  value.  Yet  no  allowance  has  been  made  for 
this  fact  by  the  commissioners. 

■  Vni.  Again,  the  taking  away  of  the  objectors's  prop- 
erty has  proportionately  increased  the  value  of  the  adja- 
cent lots  on  the  Tenth  avenue,  and  it  is  submitted  that  a 
porti<5n  of  "that  increase  should  be  credited  to  the  objector 
in  making  his  award. 

IX.  The  objector  does  not  deny  the  well  settled  prin- 
ciple that  the  determination  of  the  commissioners  is 
entitled  to  great  weight  upon  a  mere  question  of  value, 
but  he  confidently  insists  that  where  the  difference  be- 
tween the  valuation  of  the  commissioners  and  of  the 
witnesses  for  the  owner  is  so  great,  he  is  entitled  to  the 
benefit  Of  every  doubt  which  the  court  may  have  as  to 
the  justice  of  the  award.  He  does  insist  that  it  is  clear 
that  in  this  case  there  has  been  error  in  principle  com- 
mitted by  the  commissioners  in  making  the  award  to 
him ;  and  he  therefore  asks  that  the  report  made  be  re-com- 
naitted  to  the  commissioners  for  the  purpose  of  revision 
and  correction. 

Ira  ShafeTy  for  objectors  Campion,  Clark  and  Grove, 
relied  upon  the  constitutional  points  presented  by  the 
counsel  for  Witthaus,  and  objected  to  the  awards  made 
by  the  commissioners,  as  inadequate. 

Mr.  O'Qorman^  in  reply  to  the  contestants.  L  As  to  the 
objections  of  Rudolph  A.  Witthaus.  It  is  objected  that 
the  act  of  April  24,  1865,  {Law%  of  1865,  ch.  565,)  under 
which  these  proceeding  have  been  brought,  violates  section 
2,  article  10^  of  the  constitution  of  this  state.     This  qaes- 
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tion  was  raised  and  determined  in  ^'The  matter  of  the 
Central  Park."  (16  Abb.  '56.)  In  that  case  and  the  case 
at  bar,  the  objection  was  the  same,  urged  by  the  same 
counsel,  and  overruled  by  Judge  Ingraham. 

II.  The  duties  devolving  on  the  Commissioners  of  the 
Central  Park  under  chapter  565,  Laws  of  1865,  never  did 
devolve  on  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  under  the  law  of  9th  April,  1813,  and 
were  not  imposed  on  them  at  the  time  of  the  adoption  of 
the  constitution  of  1846.  The  177th  section  of  that  act 
cited  by  counsel  for  Witthaus,  {%ee  his  first  pointy)  empow- 
ers the  mayor,  &c.  to  open  streets  which  had  been  laid  out 
by  the  commissioners  appointed  under  the  act  of  1807,  and 
also  to  lay  out  and  open  any  street  or  public  place  in  any 
part  of  the  city  iiot  laid  out  in  streets,  &c.  under  said  act  of 
1807.  But  there  is  no  part  of  the  city  above  Fourth  street 
which  was  not  laid  out  in  streets,  etc.  by  said  commis- 
sioners under  said  act ;  and,  therefore,  as  to  all  that  region, 
including  the  locality  affected  by  the  proceedings  which 
are  now  before  the  court,  the  mayor,  etc.  had  acquired  no 
powers  and  assumed  no  duties  by  virtue  of  the  act  of  1813, 
save  that  of  applying  to  the  Supreme  Court  for  the  ap- 
pointment of  commissioners  to  open  streets  already  laid  out. 
But  as  to  laying  out  a  new  street  or  public  place  in  the 
said  district,  they  had  no  power  whatever.  Whenever, 
therefore,  it  has  seemed  expedient  to  lay  out  or  open  a  new 
street  in  that  part  of  the  city,  it  has  become  necessary  to 
apply  to  the  legislature  for  power  to  do  so.  This  course 
was  adopted  in  the  case  of  Madison  avenue,  which,  not 
having  been  laid  out  by  the  commissioners  under  the  act 
of  1807,  was  laid  out  and  opened  by  virtue  of  an  act  of  the 
legislature.  {Laws  of  1860,  ch.  466.)  The  same  course 
was  adopted  as  to  the  extension  of  Fifty-fourth,  Fifty-fifth 
and  Fifty-sixth  streets.  (Laws  of  1857,  ck  73.)  1.  Also 
in  the  proceedings  under  the  act  of  1853,  to  take  the  park 
itself.     {Laws  of  1853,  p.  1167.)    2.  In  the  proceedings 
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confirmed  by  the  court  in  taking  the  land  from  One 
Hundred  and  Sixth  to  One  Hundred  and  Tenth  street  for 
the  extension  of  the  part  3.  In  the  widening  of  Seventh 
avenue  under  the  act  of  1864.  (Laws  of  1864,  p.  637.) 
4.  In  the  widening  of  Sixth  avenue  under  the  act  of  1865. 
(Laws  of  1865,  p.  113.)  5.  In  the  acquisition  of  lands  by 
the  Croton  Aqueduct  Board.  (Laws  of  1849,  p.  540,  §  14.) 
6.  In  the  acquisition  of  lands  by  the  Croton  Aqueduct 
Board,  in  behalf  of  the  mayor,  aldermen  and  commonalty, 
for  a  new  reservoir.  (Laws  of  1853,  p.  961.)  7.  In  the 
acquisition  of  lands  by  the  Croton.  Aqueduct  Board  in 
Westchester  county,  etc,  (Laws  of  1866,  p.  446.)  8.  In 
the  acquisition  of  lands  by  the  Croton  Aqueduct  Board 
for  a  reservoir  at  High  Bridge.  In  at  least  six  of  the 
above  cases,  proceedings  instituted  under  exactly  the  same 
circumstances,  and  under  laws  precisely  similar  to  the  one 
under  which  the  present  proceedings  are  instituted,  have 
been  confirmed  by  this  court,  and  at  least  three  of  these 
have  been  confirmed  at  general  term.  The  same  course 
has  been  adopted  in  the  case  at  bar — ^the  Boulevard,  &;c. 
authority  for  laying  out  which  is  derived  from  a  special 
act  of  the  legislature,  under  which  these  proceedings  have 
been  instituted,  and  without  which  the  mayor,  &c.  would 
have  been  utterly  powerless.  The  cases  cited  by  the 
counsel  for  Witthaus,  therefore,  sustaining  the  proposition 
that  the  legislature  cannot  devolve  on  oflicers  not  elected 
by  the  people,  or  appointed  by  the  local  authorities,  &c. 
power  to  discharge  duties  theretofore  discharged  by  the 
mayor,  &c.  are  not  in  point.  The  powers  given  to  the 
Central  Park  commissioners  by  the  act  of  1865,  were  not 
prior  to  1846,  exercised  by  local  officers.  In  further  de- 
velopment of  this  view  the  following  more  detailed  state- 
ment of  the  proceedings  heretofore  had  in  these  matters, 
is  submitted  to  the  court  The  power  of  laying  out  and 
opening  streets  is  not  a  power  of  such  nature  that  the 
legislature  cannot  transfer  it;  it  is  not  one  of  the  ordinary 
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functions  of  municipal  government.  The  legislature  has 
continuously,  for  more  than  a  century,  passed  laws  direct- 
ing the  manner  of  laying  out  streets  and  roads,  and  of 
permitting  the  common  council  to  do  it  These  include 
streets  in  the  part  of  the  city  not  laid  out  by  the  commis- 
sioners  of  1807,  as  well  as  that  part  laid  out  by  them  north 
of,  say  Fourth  street.  Among  these  acts  are  those  laying 
out  Hudson  street  from  Greenwich  lane  to  Ninth  avenue, 
Pifth  avenue  from  Twenty-third  to  Thirty-first  street, 
Twenty-fourth,  Twenty-fifth,  Twenty-sixth,  Twenty-sev- 
enth, Twenty-eighth,  Twenty-ninth,  and  Thirtieth  streets, 
from  Fourth  avenue  to  Sixth  avenue,  Stuyvesant  street, 
from  Bowery  road  to  Second  avenue,  Irving  place  and 
Lexington  avenue,  Madison  avenue,  the  Bloomingdale 
road,  or  Broadway,  from  Twenty-first  street  to  Eighty- 
sixth  street,  Wooster  street  or  University  place,  from 
Eighth  street  to  Fourteenth  street,  Manhattan  and  Law- 
rence streets,  Fourth  avenue,  (widening,)  Union  place, 
Tompkins  square,  Madison  square.  Mount  Morris  square. 
It  is  true  as  stated  by  the  objector,  that  section  177,  of 
chapter  86,  of  Revised  Laws  of  1813,  gives  power  to  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  whenever  and  as  often  as  it  shall,  in  their  opinion, 
"  be  necessary  or  desirable  for  the  public  convenience  or 
health,  to  lay  out,  form,  and  open  any  street  or  streets,  or 
public  place  or  places,  in  any  part  of  the  said  city,  not  laid 
out  into  streets,  avenues,  squares,  and  public  places  by  the 
commissioners  of  streets  and  roads,  in  the  city  of  New 
York,  under  and  by  virtue  of  4he  act  aforesaid."  {Act  of 
April  3,  1807.)  "  To  extend,  enlarge,  straighten,  alter,  or 
otherwise  improve  any  street  or  streets,  or  part  of  a  street, 
or  public  place  or  places,  already  laid  out  or  hereafter  to 
be  laid  out,  and  formed  or  opened  in  any  part  of  the  city 
not  laid  out  into  streets,  avenues,  squares,  and  public  places 
by  the  commissioners  aforesaid,''  but  the  previous  portion 
of  the  same  section  which  is  not  quoted  by  the  objector, 


288        CASES  IN  THE  SUPREME  COURT. 

In  the  Matter  of  the  Commissioners  of  Central  Park. 

clearly  shows  that  in  the  part  laid  out  by  such  commis- 
sioners, the  mayor,  aldermen,  &c.  had  no  such  power. 
The  common  council  has  never  aBmmed  to  lay  out,  extend, 
enlarge,  straighten,  or  alter  any  street,  avenue,  square,  or 
public  place,  ahove  or  north  of^  Bay  Fourth  street^  since  the 
passage  of  the  act  of  1807,  except  under  special  legislative 
authority  first  obtained  therefor.  It  is  believed  that  no  ex- 
ception exists  to  this  rule.  The  action  of  the  common 
council  from  the  year  1807  to  the  present  time,  so  far  as 
laying  out  streets,  avenues,  &c.  above,  say  Fourth  street, 
has  been  consistent  with  the  8th  section  of  act  of  April  3, 
1807,  which  declares  "  That  the  plans  and  surveys  of  the 
said  commissioners,  or  any  two  of  them,  in  respect  to  the 
laying  out  of  streets  and  roads  within  the  boundaries 
aforesaid"  "shall  be  final  and  conclusive,  as  well  in 
respect  to  the  said  mayor,  aldermen  and  commonalty  as  in 
respect  to  the  owners  and  occupants  of  lands,  tenements 
and  hereditaments,  within  the  boundaries  aforesaid,  and 
in  respect  to  all  other  persons  whomsoever.**  So  com- 
pletely has  the  common  council  not  only  regarded  itself, 
but  also,  so  completely  has  it  been,  without  power  or 
authority  to  lay  out  streets,  avenues,  squares,  or  public 
places,  within  the  boundaries  Md  out  under  the  act  of 
1807,  that  in  the  case  of  the  present  Tompkins  market 
and  Hall  street  adjoining  it,  and  extending  from  Sixth  to 
Seventh  street,  although  the  corporation  owned  the  land  in  fee 
simplcy  they  did  not  attempt  to  lay  out  the  street  until  the  act 
authorizing  it  to  be  done  had  been  obtained.  {See  Laws 
of  1829,  ch,  267.)  So  also  in  relation  to  Stuy vesant  square 
and  Rutherford  and  Livingston  places,  although  the  ces- 
-fiion  of  the  land  for  the  whole  improvement  was  offered, 
they  declined  to  accept  it  until  an  act  was  passed  author- 
izing the  laying  out  of  the  square  and  the  streets.  {See 
Laws  of  1836,  ch.  361.)  The  road  or  public  drive  now  in 
controversy,  is  between  Fifty-ninth  street  and  One  Hun- 
dred and  Fifty-fifth  street,  and  wholly  within  that  part  of 
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the  city  which  was  most  regularly  and  thoroughly  laid  out 
into  streets  and  avenues  by  the  commissioners  appointed 
by  and  acting  under  the  act  of  April  3,  1807.  The  legisla- 
ture has  in  frequent  cases  authorized  and  directed  certain 
persons  to  lay  out  streets,  roads,  avenues,  squares,  and 
public  places  in  the  city  of  New  York,  and  declares  that 
they  should  have  exclusive  power  to  do  so,  and  that  the 
plans  and  surveys  made  by  them  should  be  final  and  con- 
clusive. The  act  of  April  3,  1807,  which  was  passed  at 
the  request  of  the  mayor,  aldermen,  and  commonalty, 
appointed  Simeon  De  Witt  and  others  to  lay  out  all  the 
city  north  of,  say  Fourth  street,  of  the  city  of  New  York, 
and  provided  that  the  plans  so  made  '^  should  be  final  and 
conclusive  against  the  mayor,"  &c.  {See  minutes  of  com- 
mon eauncilj  Felruary  16,  1807.)  Chapter  103  of  Laws 
of  1809,  appointed  Simeon  De  Witt  and  others  to  lay  out 
Canal  street,  in  the  city  of  New  York,  and  delared  their 
plan  should  be  final  and  conclusive.  Chapter  201  of  Laws 
of  1860,  appointed  James  C.  Willet  and  others,  commis- 
sioners, to  lay  out  that  part  of  the  city  north  of  One 
Hundred  and  Ffty-fifth  street,  and  to  make  alterations 
below  One  Hundred  and  Fifty-fifth  street,  and  gave  them 
exclusive  power  to  do  so,  and  declared  that  their  plans 
should  be  final  and  conclusive.  By  act  of  1865,  chapter 
566 ;  of  1866,  chapter  367 ;  of  1867,  chapter  697,  the  Com- 
missioners  of  the  Central  Park  have  been  empowered  and 
directed  to  lay  out  streets,  avenues,  roads,  public  squares 
and  places,  in  all  the  part  of  the  city  north  of  Fifty-ninth 
street,  and  west  of  Eighth  avenue,  and  also  within  a  space 
three  hundred  and  fifty  feet  in  width  surrounding  the 
Central  Park,  as  well  as  to  lay  out  the  avenue  St  Nicholas, 
and  extend  and  widen  Manhattan  street,  and  all  these  acts 
declare  that  the  maps,  plans,  and  surveys  made,  shall  be 
final  and  conclusive. 

The  legislature  has  often  authorized  boards  or  persons 
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to  acquire  title  to  lands  required  for  public  purposes,  in 
the  name  and  on  behalf  of  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York.  The  following  are 
some  of  the  cases  in  which  this  has  been  done :  Chapter 
103,  Laws  of  1809,  appointed  Simeon  De  Witt  and  others 
to  take  the  lands  required  to  make  Canal  street.  Chapter 
256  of  Laws  of  1834  authorized  the  water  commissioners 
for  the  city  of  New  York  to  acquire  title  to  land  required 
for  the  Croton  aqueduct,  and  chapter  328,  of  Laws  of  1837, 
conferred  similar  powers  on  them  in  relation  to  alterations 
in  the  route  of  the  Croton  turnpike. 

The  Croton  Aqueduct  Board,  by  chapter  383,  of  Laws  of 
1849 ;  chapter  501,  of  Laws  of  1853 ;  chapter  449,  of  Laws 
of  1860 ;  chapter  265,  of  Laws  of  1865,  were  authorized 
for  and  in  behalf,  and  in  the  name  of  the  mayor,  &c.  to 
take  possession  of  and  use,  and  acquire  title  to  land,  real 
estate,  and  property  required  for  laying  mains,  constructing 
reservoirs,  gate  houses,  &c. 

The  Board  of  Commissioners  of  the  Central  Park,  by 
chapter  101,  Laws  of  1859 ;  chapter  564,  Laws  of  1865 ; 
chapter  565,  Laws  of  1865 ;  chapter  367,  Laws  of  1866 ; 
chapter  657,  Laws  1866 ;  chapter  697,  Laws  of  1867,  are 
authorized,  empowered,  and  directed,  for  and  in  the  behalf 
and  in  the  name  of  the  mayor,  aldermen,  &c.  to  take  pro- 
ceedings to  acquire  title  to  the  lands  required  for  the 
extension  of  the  Central  Park,  the  lands  required  for  the 
streets,  roads,  public  squares  and  places,  laid  out  by  them 
under  several  laws ;  also  for  the  widening  and  opening  of 
Sixth  avenue,  the  avenue  St  Nicholas  and  Manhattan 
street,  as  also  all  streets  and  avenues  laid  out  under  act 
of  April  3,  1807,  north  of  Fifty-ninth  street 

More  than  twenty  miles  of  streets  have  been  laid  out 
under  the  act  in  question,  and  still  more  under  other  sim- 
ilar acts.  Inextricable  confusion  will  be  created  in  rela- 
tion to  purchases  and  sales  of  real  estate,  made  by  indi- 
viduals on  the  lines  of  such  streets  during  the  past  two 


NEW  YORK— JUNE,  1868.  291 


In  the  Matter  of  the  Commissioners  of  Central  Park. 

years,  if  the  proceedings  had  in  full  faith  of  the  validity 
of  the  laws  are  not  sustained.  These  miles  of  streets  are 
not,  it  will  be  recollected,  laid  out  through  farm  lands,  but 
through  city  lots,  whose  value  is  estimated  by  the  square 
foot  rather  than  by  the  acre.  Are  these  layings  out  to  such 
an  immense  extent  to  be  disturbed,  and  the  numberless 
small  ownerships  fronting  on  them  to  be  depreciated  in 
value,  and  deprived  of  access,  in  order  that  one  objector 
may  get  a  sum  for  his  lands  greater  than  that  awarded 
him  by  intelligent,  disinterested  sworn  valuators  ? 

ni.  The  court  will  remember  that  the  streets  of  the 
city  of  New  York  are  not  the  property  of  the  corporation 
as  such,  but  after  the  land  for  them  is  acquired,  they  are 
held  in  trust  for  the  whole  people  of  the  state.  {See  People 
V.  Kerr,  27  N.  7.  Rep.  188.)  The  legislature  has  from  time 
immemorial  delegated  the  power  to  acquire  property  by 
eminent  domain  to  corporations,  e.  g,  railroad  corporations, 
turnpike  companies ;  to  quasi  corporations,  e.  g.  boards  of 
supervisors ;  to  officers  by  title  of  office,  ei  g,  the  corpo- 
ration counsel  by  act  of  1853,  and  the  Croton  Board,  and 
the  Central  Park  by  various  acts  before  cited,  and  to  indi- 
viduals, as  in  the  case  of  Canal  street.  This  power  is 
exercised  not  in  the  interest  of  the  corporation  alone,  but 
of  the  whole  people  of  the  state,  in  trust  for  whom  the 
property  when  acquired  will  be  held.  The  motion  is  made 
to  confirm  the  report,  in  the  name  of  the  mayor,  aldermen 
and  commonalty,  by  their  law  officer,  the  counsel  to  the 
corporation,  who  is  specially  directed  by  law  to  do  so,  and 
no  objection  is  presented  by  the  mayor,  aldermen  and 
commonalty. 

IV.  There  is  no  distinction  between  the  powers  of  the 
Central  Park  Commissioners  as  to  %treet%  and  public  phees 
under  the  act  of  1865.  (Oh.  565,  p.  1136.)  Section  1,  in 
terms,  covers  "streets,  roads  and  public  places,"  and  the 
court  having  determined  in  16th  Abbott  that  the  power 
given  to  the  commissioners  to  open  the  Central  Park  was 
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constitutional,  the  decision  applies  with  equal  force  to 
"  roads  and  streets." 

V.  The  court  will  take  judicial  notice  that  all  the  city 
north  of  Fourth  street,  within  the  limits  affected  hy  this 
proceeding,  was  laid  out  in  streets  and  avenues  by  the 
conamissioners  appointed  under  the  act  of  1807;  otherwise 
affidavits  to  that  effect  can  be  supplied. 

VL  The  objection  that  the  wedge  of  land  owned  by  the 
objector  Witthaus  cannot  be  necessary  for  "  a  road  or 
drive,"  but  if  taken  in  this  proceeding  would  form  a 
*'  public  place  "  is  without  force.  Under  section  1,  of  the 
act  of  1865,  the  Commissioners  of  the  Central  Park  are 
empowered  "to  determine  the  location,  width,  courses, 
&c.  of  said  road  and  may  widen  Bloomingdale  road,"  &c. 
They  have  exercised  that  power  in  this  case,  and  the 
road  so  widened  includes  the  lots  of  the  objector.  It  is  to 
be  presumed  that  in  so  doing  they  have  exercised  a  rea- 
sonable discretion,  the  opinion  of  the  objector  to  the  con- 
trary notwithstanding ;  there  is  nothing  in  the  act  requir- 
ing the  road  to  be  of  a  uniform  width  ;  it  may  be  of  vary- 
ing width. 

Vn.  As  to  the  objection  that  the  commissioners  should 
have  completed  their  report  in  four  months  from  the  time 
of  their  appointment,  the  answer  is  simple :  First  This 
proceeding  is  under  a  special  act  of  the  legislature  of  1865, 
providing  a  new  and  independent  scheme  for  laying  out 
streets,  and  is  not  governed  by  the  provisions  of  the  former 
act  of  1862,  which  is  quoted  to  sustain  this  objection.  The 
act  of  1862  refers  only  to  the  altering  or  opening  of  streets 
or  avenues  then  existing.  Second,  Even  if  it  were  other- 
wise, it  is  in  the  discretion  of  the  court  to  allow  further 
time,  and  they  can  do  so  now,  if  they  think  proper. 

Vm.  A  suggestion  from  the  court  deserves  attention. 
The  notice  and  petition  in  this  matter,  refer  to  a  map  filed 
in  the  park  commissioners'  office,  and  accessible  to  all, 
also  filed  in  the,  register's  office,  and  office  of  the  secretary 
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of  state.  The  petition  refers  to  the  same  map,  and  a  copy 
of  the  map  is  annexed.  This  reference  sufficiently  desig- 
nates the  space,  title  to  which  was  to  be  acquired  in  the 
proceeding,  and  no  one  interested  could  be  misled  thereby. 

IX.  The  time  for  making  objections  to*  the  authority  of 
the  commissioners  of  assessment,  &c.  in  this  matter  has 
gone  by.  The  counsel  to  the  corporation,  on  behalf  of  the 
mayor,  &c.  and  in  obedience  to  the  law  of  1865,  made 
application  to  the  Supreme  Court  for  the  appointment  of 
commissioners.  Ample  notice  to  all  parties  owning  prop- 
erty to  be  affected  by  this  matter  was  given  by  publication 
thereof  in  certain  newspapers,  according  to  law.  No 
objection  was  made  on  the  part  of  Mr.  Witthaus  to  that 
application,  and  the  commissioners  herein  were  thereupon 
appointed.  In  the  performance  of  their  duties  they  adju- 
dicated upon  the  claims  of  Mr.  Witthaus.  These  claims 
were  presented  by  him  to  them,  without  any  objection  on 
his  part  as  to  their  authority  to  pass  upon  the  same.  He 
now,  by  his  counsel,  appears  before  the  general  term,' 
which  holds  in  these  matters  the  position  of  an  appellate 
court,  and  presents  to  it  a  plea  to  the  authority  of  the 
inferior  tribunal  before  which  he  voluntarily  and  without 
any  objection  discussed  his  claim.  This  course  is  in  viola- 
tion of  all  principles  of  sound  logic.  ^^  Con^ensui  toUit 
errarem."     (BroorrCi  Legal  Maxims.) 

X.  The  commissioners  of  estimate  and  assessment  were 
appointed  to  examine  and  decide  such  questions ;  to  hear 
evidence ;  view  the  land,  and  ascertain  all  the  facts  and 
opinions  which  could  throw  a  light  on  the  subject.  They 
have  done  so  and  decided.  Again,  on  receipt  of  the  writ- 
ten objection  of  Witthaus,  they  further  discussed  the 
matter,  and  raised  his  award  as  far  as  they  deemed  it 
expedient  to  do.  This  court,  sitting  at  general  term,  can- 
not possibly  reverse  their  decision  without  a  thorough 
examination  of  all  the  grounds  on  which  it  Was  formed, 
without,  in  fact,  doing  all,  hearing  all,  seeing  all  that  the 
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commissioners  have  done,  heard  and  seen.  The  affidavits 
of  the  objector  and  his  friends  do  not  agree  with  one 
another.  One  values  the  property  at  $60,000,  another 
(45,000.  All  these  values  are  merely  speculative.  The 
affidavits  produced  by  the  commissioners  are  more  likely 
to  be  disinterested  and  reliable.  But  the  whole  subject  is 
out  of  the  reach  of  the  court.  No  error  of  law  has  been 
committed  by  the  commissioners,  and  the  court  cannot 
review  their  decision  on  a  mere  question  of  fact 

XL  But  even  were  it  proper  for  the  court  to  reverse  the 
action  of  the  commissioners  in  making  the  awards  com- 
plained of,  it  can  be  satisfactorily  shown  that  the  objections 
to  the  awards  are  unreasonable  and  unjust.  As  to  the 
objections  four,  five  and  six,  that  the  award  to  the  objector 
"Witthaus  is  inadequate,  and  a  violation  of  the  principle 
which  should  have  governed  the  commissioners,  counsel 
submits  the  following  remarks  and  statements :  The  true 
way  to  regard  the  award,  so  as  to  judge  whether  all  the 
elements  of  value  of  the  land  taken  have  been  considered, 
is  to  compare  the  award  for  land  similar  in  other  respects 
in  the  same  neighborhood. 

All.  For  the  above  reasons  it  is  submitted  that  no  error 
in  law  or  fact  has  been  committed  in  these  proceedings, 
and  that  the  report  of  the  commissioners  should  be  in  all 
respects  confirmed. 

Mr.  Latprencey  in  reply  to  the  points  of  the  Commis- 
sioners of  the  Central  Park.  L  It  having  been  asserted 
by  one  of  thlB  counsel  moving  for  the  confirmation  of  the 
report  in  this  matter,  that  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  and  their  officers,  never 
had  the  power  which  is  sought  to  be  confered  upon  the 
Central  Park  commissioners  by  th^  act  of  April  24,  1865, 
and  under  which  this  proceeding  is  taken,  it  becomes 
important  to  state  their  powers  more  fully  than  was  done 
upon  the  points  heretofore  presented  by  the  objector. 
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And  first  we  say,  that  the  mayor,  aldermen  and  com- 
monalty were  vested  with  such  powers  by  the  Montgomerie 
charter.  (See  Charter^  §  16.)  There  could  not  be  a  broader 
or  more  comprehensive  grant  of  power  in  reference  to 
streets  and  highways  in  any  and  every  part  of  the  island 
of  Manhattan,  than  is  contained  in  this  section. 

n.  In  the  next  place  we  say,  that  the  design  of  the  legis- 
lature evidently  was,  by  the  act  of  1813,  to  provide  a 
general  scheme  for  the  laying  out  of  streets,  avenues,  &c. 
in  the  city  of  New  York,  and  to  confer  upon  the  mayor, 
&C.  and  their  oflBicers,  full  power  and  authority  to  take  all 
proceedings  which  might  be  necessary  for  the  acquisition 
of  the  title  to  the  lands  required  for  such  purpose,  and  for 
the  subsequent  improvement,  regulation,  grading,  paving 
and  repairing  of  the  same.  (See  act  of  1813,  §  177; 
Dame%'  LawB^  pp.  627,  528  and  529.)  In  reference  to  this 
section  we  may  say  that,  taken  in  connection  with  the 
ample  powers  already  conferred  upon  and  vested  in  the 
mayor,  &c.  of  New  York,  by  the  Montgomerie  chartft*, 
the  whole  power  of  opening,  laying  out,  grading,  etc.  of 
streets  in  the  island  of  Manhattan,  was  conferred  upon  the 
city  authorities.  1st  The  first  part  of  the  section  confers 
the  power  to  make  application  for  the  opening  of  any 
street,  avenue,  &c.  laid  out  by  the  commissioners  appointed 
under  the  act  of  1807.  2d.  The  second  part  of  the  section 
confers  the  power  to  lay  out^  form^  and  open  any  street  or 
streets  J  or  public  place  or  places,  in  any  part  of  the  city  not 
laid  out  by  the  commissioners  of  streets  and  roads,  &c. 
and  to  make  the  necessary  applications  for  acquiring  the 
lands  therefor. 

in.  The  powers  above  referred  to  are  local  powers,  and 
have,  ever  since  the  organization  of  the  government  of 
this  state  been  recognized  as  such.  We  are  thus  brought 
down  to  the  question,  whether  the  act  of  1866  is  in  con- 
flict with  the  section  of  the  coB«titution  set  forth  in  our 
previous  points.    In  examining  thi^  question,  we  cannot 


296      CASES  m  the  supreme  court. 

In  the  Matter  of  the  Commissioners  of  Ceutral  Park. 

do  better  than  to  refer  to  the  recent  opinion,  delivered  by 
Judge  Grover,  of  the  Court  of  Appeals,  in  rendering  the 
decision  of  that  court,  in  the  case  of  The  People  v.  Ray- 
mondj  deciding  that  the  act  of  1857,  chapter  410,  author- 
izing the  appointment  of  commissioners  of  taxes  and 
assessments  by  the  governor  and  senate,  was  in  conflict 
with  the  provisions  of  the  section  of  the  constitution 
above  referred  to.  (See  Laws  of  1865,;?.  1138,  §§  1,  4.) 
By  these  sections  the  Central  Park  commissioners  have 
exclusive  power  to  lay  out  streets,  roads,  public  squares 
and  places,  northward  of  the  southerly  line  of  One  Hun- 
dred and  Fifty-fifth  street.  This  is  a  part  of  the  city  not  laid 
out  into  streets,  &c.  by  the  commissioners  of  1807.  Their 
plan  only  extended  to  One  Hundred  and  Fifty-fifth  street 
Now,  by  the  act  of  1813,  the  corporation  of  the  city  had 
full  power  *'to  lay  out,  form,  and  open  any  street  or 
streets,  or  public  place  or  places,  in  any  part  of  the  said 
city  not  laid  out  by  the  commissioners  of  streets  and 
rtods,"  appointed  under  the  act  of  1807,  and  to  make 
application  to  the  court  for  taking  the  lands  required 
therefor.  (See  §  177,  supra.)  These  are  precisely  the 
powers  which  are  now  sought  by  the  act  of  1865  to  be 
given  to  the  Commissioners  of  the  Central  Park. 

IV.  If  it  should  be  said  that  the  public  road  or  drive, 
which  forms  the  subject  of  this  proceeding,  is  bounded  by 
©ne  Hundred  and  Fifty-fifth  street  and  Fifty-ninth  street, 
and,  therefore,  it  is  within  the  section  of  the  city  which 
was  laid  out  by  the  commissioners  of  streets  and  roads, 
wo  answer  that,  Ist  "We  conceive  that,  under  the  pro- 
visions of  the  section  of  the  Montgomerie  charter,  above 
set  forth,  the  corporate  authorities  possessed  the  power  to 
lay  out  and  form  such  a  road  or  drive  in  the  section  of  the 
city  laid  out  by  the  commissioners  aforesaid.  (Charter^ 
§  16,  mpra,)  2d.  That  the  powers  conferred  by  the  act 
of  1813  are  merely  cumulative  to  those  granted  by  the 
Montgomerie  charter^  and  that  said  act  does  not  take 
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away  the  rights  granted  by  the  charter.  3d.  That  the 
whole  charge  of  the  proceedings  in  the  city  of  New  York, 
relative  to  opening  streets  therein,  having  been  committed 
to  the  mayor,  &c.  by  the  act  of  1813,  the  power  was  a  local 
function,  which  was  preserved  to  the  city  by  the  constitu- 
tion of  1846.  4th.  That  the  act  of  1865  presents  a  general 
system,  scheme  or  plan  of  improvement,  and  that  the  dif- 
ferent parts  of  snch  plan  and  scheme  are  so  interwoven, 
that  they  cannot  be  separated ;  and  if  the  act  is  uncon- 
stitutional as  to  Qne  part  of  the  scheme,  it  is  void  as  to 
the  whole. 

V.  Again,  the  8th  section  of  the  act  of  1865,  confers 
upon  the  Commissioners  of  the  Central  Park  power, 
"  from  time  to  time,  to  cause  such  af  said  streets,  roads, 
squares  or  places,  as  they  may  designate  for  that  purpose, 
to  be  regulated,  graded  and  improved  as  streets,  or  as 
country  roads,  or  in  such  manner  as  the  said  commis- 
sioners may  deem  for  the  public  interest,  and  may  direct, 
and  for  that  purpose,  and  in  and  about  such  regulating, 
grading  and  improvements  the  Commissioners  of  the  Cen- 
tral Park  shall  have  power  and  enjoy  all  the  powers  now 
or  heretofore  possessed,  enjoyed  or  exercised  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  as  to  other  streets  and  roads,  and  by  such  commis- 
sioners in  respect  to  the  Central  Park  in  said  city,"  &c. 
The  175th  section  of  the  act  of  1813  provides  as  follows  : 
"  That  it  shall  be  lawful  for  the  said  mayor,  aldermen  and 
commonalty  to  cause  common  sewers,  drains  and  vaults  to 
be  made  in  any  part  of  the  said  city,  and  to  order  and 
direct  the  pitching  and  paving  the  streets  thereof  j  and  the  cut- 
ting into  any  drain  or  sewer,  and  the  altering,  amending, 
cleansing  and  scouring  of  any  street,  vault,  sink  or  com- 
mon sewer  vdthin  the  said  city;  and  the  raising,  reducing, 
leveling  or  fencing  in  any  vacant  or  adjoining  lots  in  the 
said  city,  and  to  cause  estimates  of  the  expense  of  con- 
forming to  such  regulations  to  be  made,  and  a  just  and 
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equitable  asflessment  thereof  among  the  owners  or  occu- 
pants of  all  the  houses  and  lots  intended  to  be  benefited 
thereby,  in  proportion,  as  nearly  as  may  be,  to  the  ad- 
vantage which  each  shall  be  deemed  to  acquire."  {Davies' 
LawBy  p.  526.)  The  act  of  1865  distinctly  transfers  the 
powers  of  the  corporation,  relative  to  regulating  and 
grading  streets  above  One  Hundred  and  Fifty-fifth  street, 
to  the  Commissioners  of  the  Central  Park.  It  seems 
clearly  to  follow,  then,  that  the  act  of  1865  is  unconstitu- 
tional, because  it  takes  away  from  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  local  functions 
and  powers  which  they  were  in  possession  of,  and  exer- 
cised long  prior  to  the  adoption  of  the  constitution  of 
1846,  and  transfers  them  to  the  Commissioners  of  the  Cen- 
tral Park,  who  are  oflBicers  appointed  by  the  legislature, 
officers  in  whose  appointment  neither  the  electors  of  the 
city  nor  the  local  authorities  had  any  choice.  (Laws  1857, 
vol  2.  p.  715.  Id.  1859,  p.  857.  Id.  1861,  p.  164  Id. 
1866,  vol.  1,  p.  822,  §  8.) 

VI.  As  to  the  case  of  the  Central  Park  extension,  (16 
Abb.  56,)  it  is  only  necessary  to  observe,  1st.  That  it  was 
decided  before  the  decisions  in  the  recent  cases  in  the 
Court  of  Appeals,  construing  the  section  of  the  copstitu- 
tion  which  we  refer  to,  and  defining  the  powers  and  rights 
of  localities  under  that  section.  {People  v.  Raymond,  (37  N. 
Y.  Rep.  428.  Devoy  v,  Mayor^  ^c.  36  id.  449 ;  and  Bee  opin. 
of  IngraJiam^  J.  in  People  v.  Board  of  Metropolitan  Police^ 
33  How.  52,  61 ;  and  Bee  Judge  Smith*B,  in  Bame  case,  p.  62.) 
2d.  That  it  was  a  decision  made  at  special  term,  and 
although  entitled  to  great  respect,  is  not  controlling  at 
general  term.  3d.  That  the  main  point  discussed  in  that 
case  was  as  to  the  legality  of  the  appointment  of  the  Cen- 
tral Park  commissioners  themselves. 

VIL  The  objector  "Witthaus  had  no  siich  notice  of  the 
application  for  the  appointment  of  the  commissioners  of 
estimate,  and  of  the  nature  and  extent  of  the  improve- 
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ment  as  was  coDtemplated  by  the  statute.  {Laws  1839, 
p.  183.)  The  notice  states  that  the  said  road  or  public 
drive  is  "  to  commence  at  the  junction  of  Bloomingdale 
road,  or  Broadway,  Eighth  avenue  and  Fifty-ninth  street, 
running  thence  northerly  or  northeasterly,  and  following 
the  general  course  of  Bloomingdale  road  or  Broadway,  to 
the  northerly  side  of  Eighty-seventh  street,  etc.  *  *  * 
Said  road  or  public  drive  includes  the  whole  of  said  Bloom- 
ingdale road  or  Broadway,  between  Fifty-ninth  and  One 
Hundred  and  Seventh  streets,  except  a  portion  thereof 
between  Seventy-fifth  and  Seventy-seventh  streets,  and 
another  portion  thereof  between  Eighty-sixth  and  One 
Hundred  and  Fourth  streets,  in  the  city  of  New  York ; 
said  road  or  public  drive  is  of  a  general  width  of  one  hun- 
dred and  fifty  feet,  as  shown  and  delineated  on  a  certain 
map  of  the  same,  made  by  Gardner  A.  Sage,  city  surveyor, 
and  now  on  file  in  the  oflBice  of  the  Commissioners  of  Cen- 
tral Park."  The  land  of  Mr.  Witthaus  borders  on  Broad- 
way, but  to  take  it  for  the  proposed  improvement  the 
commissioners,  instead  of  laying  out  the  road  or  public 
drive  on  the  general  course  of  Bloomingdale  road,  have 
turned  off  their  line  at  right  angles,  or  nearly  so.  There 
is  nothing  on  the  face  of  the  notice  to  advise  Mr.  Witthaus 
that  the  road  was  to*  be  more  than  one  hundred  and  fifty 
feet  in  width  at  the  point  where  his  property  was  situated. 
The  reference  to  the  map  on  file  in  the  office  of  the  Com- 
missioners of  the  Central  Park,  does  not  obviate  this  de- 
fect, because  the  act  of  1839  requires  that  "  the  notice 
shall  specify  the  nature  and  extent  of  the  intended  improve- 
ment'* {Laws  1839,  §  2,  p,  183.)  The  notice  in  this  case 
does  not  state  the  ei^tent  of  the  improvement,  and  it  is  also 
calculated  to  mislead  the  parties  interested  as  to  the  nature 
of  the  improvement.  The  proceedings  being  statutory, 
the  power  sought  to  be  exercised  under  the  statute  must 
be  strictly  followed.  (Sharp  v.  Spier^  4  Hilly  76.  Sharp  v, 
Johnsauy  Id.  92.    BatMmn  v.  Acker,  18  Barb.  893.) 
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Vlll.  There  was  no  answer  made  on  the  argument  to 
the  point  that  under  the  provisions  of  the  act  of  1862, 
entitled  "  An  act  to  prevent  fraud  in  the  opening  and  lay- 
ing out  of  streets  and  avenues  in  the  city  of  New  York," 
the  commissioners  were  bound  to  complete  their  proceed- 
ings within  four  months  from  the  time  of  their  appoint- 
ment unless  further  time  is  allowed  by  the  Supreme  Court 
except  that  the  act  did  not  apply  to  this  case.  {Laws  of 
1862,  p.  967.)  We  answer  that  it  does  apply  to  this  case, 
and  is  made  applicable  to  it  by  the  act  of  1865.  (Laws  of 
1865,  p.  1138.)  That  the  act  of  1862  is  referred  to  in  these 
proceedings  as  being  one  of  the  acts  under  which  they  are 
taken. 

IX.  The  objection  in  the  counsel's  ninth  point,  that  it 
is  too  late  for  Mr.  Witthaus  to  object  to  the  authority  of 
the  commissioners  for  the  reason  that  he  appeared  before 
them  and  argued  his  objections  there,  is  not  well  founded 
in  reason  or  in  law.  The  objection  to  the  jurisdiction  of 
the  commissioners,  was  taken  in  the  objections  filed  by  the 
objector.  If  we  are  right  in  the  supposition  that  the  act 
of  1865  is  unconstitutional,  it  is  a  mere  nullity,  and  no  juris- 
diction can  be  acquired  under  it.  Where  a  tribunal  has 
no  jurisdiction  of  a  subject  matter,  no  consent  of  parties 
can-  confer  such  jurisdiction.  (Dudley  v.  Mayhew,  3  ComsL 
10.  Davis  V.  Packard,  6  Peters,  276.  Coffin's  exWs,  v.  Tracy ^ 
3  Caines,  128.  Lindsley  v.  McLelland,  1  Bibh.  262.  Beyer 
V.  Burger,  Hoff.  Ch.  1.  Beach  v.  Nixon,  5  Seld.  35.)  The 
objection  to  the  jurisdiction  can  be  taken  at  any  time. 
{Garde  v.  Sheldon,  3  Barb.  232.  People  v.  Clerk  of  N.  Y. 
Marine  Court,  3  Abb.  309.) 

X.  The  counsel,  by  his  second  point,  admits  that  under 
the  act  of  1813  the  Mayor,  &c.  had  power  to  open  streets 
in  that  part  of  the  city  not  laid  out  under  the  act  of  1807. 
As  we  have  stated  in  our  first  point,  (subdivision  c,)  the 
xjommissioners  of  1807  only  laid  out  the  city  to  One  Hun- 
dred and  Fifty-fifth  street.     {See  Report  of  Oommisnonersy 
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DavieMy  438.)  See  Map  of  Commu^ioners,  1807.)  The  coun- 
sel is  in  error  in  supposing  that  the  whole  of  the  city  was 
laid  out  above  Fourth  street.  As  far,  then,  as  the  power 
to  lay  out  streets,  &c.  above  One  Hundred  and  Fifty-fifth 
street  is  concerned,  the  act  of  1865  is  in  conflict  with  the 
constitution  of  1846,  and  as  the  act  of  1865  consists  of  one 
general  scheme  or  plan,  one  part  of  which  is  void,  the 
whole  must  fall. 

The  practical  effect  of  the  acts  referred  to  by  the  learned 
counsel,  enlarging  the  powers  of  the  Commissioners  of  the 
Central  Park,  is  to  abolish  the  mayor,  aldermen  and  com- 
monalty of  the  city,  so  far  as  the  streets  are  concerned, 
between  Fifty-ninth  street  and  the  northern  limit  of  the 
island,  and  to  substitute  the  park  commissioners  in  their 
place.  This  is  a  change  of  the  gravest  and  most  serious 
character,  not  to  be  upheld,  unless  clearly  within  the 
powers  of  the  legislature,  and  clearly  in  accordance  with 
the  constitution. 

If  there  is  any  vitality  in  the  Montgomerie  charter,  any 
force  in  the  solemn  confirmations  of  that  charter  which 
have  from  time  to  time  been  made  by  the  state,  all  the 
powers  now  sought  to  be  intrusted  to  the  park  commis- 
sioners have  been  lodged  in  the  corporate  authorities  for 
nearly  two  centuries,  and  it  would  be  far  more  reprehen- 
sible to  sustain  legislation  which  nullifies  that  charter  than 
to  declare  such  legislation  to  be  null  and  void. 

By  the  Gourtj  Ingraham,  J.  The  objection  taken  to 
these  proceedings,  on  the  ground  that  the  act  is  uncon- 
stitutional, cannot  be  sustained.  The  power,  it  is  alleged, 
to  make  the  application,  which  by  the  act  is  vested  in  the 
Commissioners  of  the  Central  Park,  should  have  been 
given  to  the  common  council,  and  the  objectors  claim  the 
act  on  that  account  to  be  unconstitutionaL  The  common 
council  never  had  authority,  since  1807,  to  lay  out  any 
streets  or  public  places  in  that  part  of  the  city  which  was 
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embraced  in  the  map  of  the  commissioners,  filed  under  the 
act  of  1807.  Their  power  was  below  the  limits  embraced 
in  that  map,  and  the  authority  conferred  upon  the  com- 
missioners did  not  in  any  way  interfere  with  the  authority 
previously  bestowed  on  the  common  council.  The  act  of 
1813,  expressly  limited  their  powers  to  that  part  of  the 
city  not  laid  out  by  virtue  of  the  act  of  1807.  They  had 
no  authority  to  lay  out  or  open  any  but  such  as  were  pro- 
vided for  on  the  said  map.  The  authority  conferred  on 
the  commissioners  is  not  that  of  any  local  officers,  nor  does 
it  authorize  them  to  discharge  the  duties  of  any  office,  but 
it  provides  for  a  discharge  of  a  mere  ministerial  act,  viz : 
presenting  to  the  court  a  petition  for  the  opening  of  a 
street.  So  far  as  the  objection  is  taken  here,  we  are  to 
treat  it  as  a  mere  authority  for  such  a  purpose  to  make  an 
application  to  the  court  for  the  opening,  and  that  power 
may  I  think  be  conferred  on  the  commissioners.  This 
objection  was  made  to  the  proceedings  in  the  Matter  of 
the  Central  Park  eztennon,  (16  Abb.  56.)  I  see  no  reason 
to  change  the  views  then  expressed  by  me  against  the 
validity  of  the  objection. 

I  do  not  intend  to  be  understood  as  holding  that  all  the 
powers  conferred  on  the  commissioners  by  this  statute  are 
valid.  The  right  to  grade  streets  in  this  city  has  always 
been  exercised  by  the  common  council,  as  well  as  other 
powers  conferred  by  that  act  on  the  commissioners,  and  it 
may  well  be  doubted  whether  the  legislature  can  take 
from  the  common  council  this  power,  and  confer  it  on 
state  officers.  It  is  not,  however,  necessary  on  this  appli- 
cation to  decide  this  point,  and  I  make  the  suggestion 
merely  to  avoid  the  supposition  that  it  is  intended  in  this 
decision  to  validate  all  the  powers  granted  by  that  statute. 

The  legislature  might  have  laid  out  this  drive  in  the 
act,  and  having  that  power  they  might  authorize  others  to 
do  it  In  fact  no  such  road  or  drive  could  be  laid  out 
without  the  authority  of  the  legislature,  and  whenever  it 
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has  been  necessary  to  open  any  new  street  or  avenue  not 
laid  down  on  the  map,  such  legislation  has  been  deemed 
necessary,  and  the  limits  of  the  street  or  avenue  have  been 
fixed  by  the  statutes.  There  are  several  cases  where  such 
acts  have  been  passed  without  any  action  of  the  common 
council,  saeh  as  Madison  avenue,  part  of  Second  avenue, 
and  others,  where  proceeding  have  been  taken  by  other 
parties  than  the  common  council.  The  limitation  of  four 
months,  within  which  the  commissioners  are  required  to 
complete  their  report,  contained  in  the  act  of  1862,  does 
not  apply  to  this  proceeding.  It  applies  to  streets  and 
avenues  in  the  city,  north  of  Fourteenth  street,  and  must 
be  confined  to  streets  and  avenues  then  laid  out  as  such, 
and  is  not  to  be  applied  to  such  a  work  as  that  contem- 
plated by  this  statute.  It  is  evidently  impracticable  pro- 
perly to  complete  such  a  work  within  that  limitation.. 

Objections  are  made  in  several  cases  to  the  amounts 
allowed  by  the  commissioners  for  the  properly  taken — and 
the  court  is  asked  to  review  the  decisions  of  the  commis- 
sioners in  this  respect.  It  has  been  long  since  settled, 
and  has  uniformly  been  acted  upon  by  this  court,  that  a 
mere  error  of  judgment  in  the  valuation  of  property  taken 
was  not  the  subject  of  review  on  a  motion  to  confirm  the 
report,  unless  the  sum  allowed  was  grossly  inadequate 
and  unequal  as  compared  with  other  valuations,  or  unless 
some  wrong  principle  was  adopted  as  to  the  amount 
allowed.  There  are  good  reasons  why  such  a  rule  should 
be  enforced.  The  commissioners  have  the  opportunity 
of  examining  the  property,  of  seeing  its  location  and  con- 
dition, its  adaptation  to  use,  and  of  inquiry  as  to  value 
not  in  the  power  of  the  court,  and  the  result  of  such  ex- 
aminations and  inquiries  cannot  be  brought  before  the 
court  There  may  have  been  diflference  of  opinion  be- 
tween the  owners  and  the  commissioners  as  to  these  values, 
but  we  see  nothing  in  this  difference  justifying  us  to  inter- 
fere.   There  is  no  error  in  law  in  any  mode  of  valuation 
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which  has  been  adopted,  and  we  see  no  ground  on  which, 
according  to  all  former  decisions,  we  could  interfere  with 
the  valuations  as  made  by  the  commissioners,  in  the  case 
of  any  of  the  parties  objecting. 

The  remaining  objection  is  to  the  taking  of  gores  out- 
side of  the  line  of  the  road,  as  laid  out,  if  the  same  is  to 
be  of  one  continuous  width.  The  statute  describes  it  as  a 
road  or  public  drive,  running  from  the  northerly  portion 
of  the  Sixth  or  Seventh  avenue,  &c.  and  to  enter  the  Central 
Park  at  or  near  the  junction  of  the  Bloomingdale  road, 
Eighth  avenue  and  Fifty-ninth  street,  and  to  follow  the 
course  of  the  Bloomingdale  road  below  One  Hundred  and 
Sixth  street,  when  the  commissioners  should  deem  such 
course  advantageous.  It  then  provides  that  they  shall  de- 
termine the  location,  widths  courses,  windings,  &c.  of  said 
road. 

It  is  very  clear  that  this  act  does  not  authorize  the  tak- 
ing of  any  land  not  required  for  the  drive  or  road,  and 
the  latter  provision  seems  to  prescribe  an  uniform  width 
to  the  road  very  inconsistent  with  the  lines  as  adopted  on 
the  map  filed.  The  act  of  1839,  {p.  182,)  directs  how 
the  commissioners  shall  be  appointed,  viz.  by  a  notice  spe- 
cifying the  time  and  place  of  the  application  and  the 
nature  and  extent  of  the  intended  improvement.  This 
provision  is  made  necessary  by  the  act  of  1865,  in  regard 
to  this  proceeding. 

Under  this  provision  I  think  it  is  necessary  that  the 
whole  extent  of  the  intended  opening  should  be  stated  in 
the  notice.  The  owners  are  to  be  informed  by  it  what 
property  is  to  be  taken.  A  reference  to  a  map  on  file  in 
some  public  office  is  not  a  compliance  with  the  statute. 

It  is  said  that  the  owners  have  in  some  cases  appeared 
before  the  commisioners  and  claimed  allowances  for  their 
lands,  and  therefore  cannot  now  object.  But  that  cannot 
give  jurisdiction  if  it  is  not  acquired  in  the  mode  pre- 
scribed by  law.    Suppose  they  had  proceeded  in  addition 
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to  the  road,  to  take  land  for  a  square  outside  of  the  drive 
and  the  owners  had  submitted  their  claims,  it  could  not 
be  upheld  that  the  commissioners  thereby  acquired  jurisdic- 
tion to  take  the  same.  They  must  be  coDfined  to  the  land 
which  the  notice  describes  as  required  for  the  improve- 
ment 

Considering  the  intent  of  the  statute  to  make  a  road  of 
an  uniform  width,  and  the  notice  as  given  of  such  a  road, 
without  referring  to  the  gores  outside  of  the  road,  I  do 
not  see  the  necessary  authority  for  taking  land  outside  of 
the  lines  of  the  road  as  laid  out  by  them.  But  this  is  not 
all.  The  notice  not  only  does  not  include  those  gores, 
but  virtually  excludes  them,  by  the  following :  "  said  road 
or  public  drive  is  of  a  general  width  of  one  hundred  and 
fifiy-feet,  as  shown  on  a  certain  map,"  ko.  Parties  own- 
ing lands  outside  of  the  road  so  described,  could  not  be 
notified  that  it  was  intended  to  go  outside  of  those  lines 
and  take  large  parcels  of  land  at  different  places  on  the 
route.  The  commissioners  had  no  jurisdiction  to  take 
these  gores,  and  so  far  as  they  are  included  in  these  pro- 
ceedings, they  are  erroneously  taken. 

The  report  should  be  sent  back  to  the  commissioners, 
with  directions  to  omit  the  valuation  of  the  land  outside 
of  the  road  as  described  in  the  notice;  to  deduct  the 
amount  awarded  therefor  from  their  assessment,  in  such 
manner  as  they  shall  deem  just ;  and  to  assess  the  same 
for  benefit,  if  such  lands  are  benefited  by  the  improve- 
ment 

[Nbw  Yobk  Gbhebal  Tbbm,  June  1,  1868.  Om.  Q.  Banmtd^  BtgroKtm 
and  tMmitmd,  JoBticee. 
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Freeman. 

Where  the  plalntiffi  being  the  owner  of  land,  gave  the  same,  by  parol,  to  the 
defendants,  and  the  nae  thereof,  so  long  as  they,  or  either  of  them,  should 
live,  and  the  defendants  went  into  possession  of  the  land,  and  occupied  it, 
made  improTements  and  paid  a  portion  of  the  taxes  thereon ;  ffeld,  that  this 
was  a  gift  so  far  executed  as  to  entitle  the  donees  to  a  specific  performance 
of  it  by  the  donor. 

Bddf  also,  that  the  acceptance  of  the  land  by  the  defendants  as  a  gift,  and  their 
occupancy  of  it  and  their  improyements  upon  it,  pursuant  to  the  gift,  with 
the  approbation  of  the  donor,  rendered  the  gift  irrevocable ;  it  being  exe- 
cuted by  the  parties,  except  that  no  deed  was  delivered. 

Meld,  further^  that  the  gift  partook  of  the  nature  of  a  contract,  and  became 
binding  upon  the  donor  as  a  contract,  by  a  good  and  valuable  consideration 
moving  from  the  donees ;  by  their  changing  their  place  of  residence,  and 
spending  several  years  upon  the  land  when  it  yielded  but  very  little;  and  by 
their  making  valuable  improvements  on  the  land,  and  paying  taxes  thereon. 

That  the  donees  were,  in  equity,  entitled  to  a  life  estate  in  the  premises,  and 
that  it  would  be  against  conscience  to  allow  the  donor  to  revoke  the  gift ; 
and  that  it  should  be  specifically  enforced,  by  a  decree  directing  the  execu- 
tion of  a  deed  by  the  donor,  conveying  the  premises  to  the  donees,  to  have 
and  to  hold  the  same  so  long  as  they  or  either  of  them  should  live. 

rpHIS  action  was  brought  to  recover  the  possession  of 
1  about  forty.five  acres  of  land  situated  in  the. town 
of  Taylor,  in  the  county  of  Cortland.  It  was  tried  before 
a  referee,  upon  whose  decision  judgment  was  entered  and 
docketed  in  Cortland  county,  in  favor  of  the  plaintiff. 
The  defendant  Julia  Ann  Freeman,  who  alone  defended 
the  action,  appealed  from  the  judgment  to  the  general 
term. 

Waters  ^  Waters^  for  the  plaintiff. 

Miner  ^  Kern,  for  the  defendants. 

By  the  Courts  Balcom,  P.  J.  The  conclusions  of  fact, 
found  by  the  referee,  are  as  favorable  to  the  defendant 
Julia  Ann  Freeman,  as  are  necessary  to  present  the  ques- 
tion as  to  the  correctness  of  his  conclusions  of  law,  that 
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the  plaintiff  was  entitled  to  recover  the  possession  of  the 
land  in  dispute,  notwithstanding  the  facts.  The  answer, 
80  far  as  the  facts  are  concerned,  is  substantially  sustained 
by  the  conclusions  of  fact  found  by  the  referee. 

The  plaintiff  pujchased  the  land  and  paid  9700  therefor, 
on  the  7th  day  of  February,  1860.  He  immediately  tv  rote 
to  the  defendants,  who  were  then  residing  in  the  town 
of  Smithville,   in  the  county  of  Chenango,  as  follows: 

"  February,  1860,  James  and  Julia  Freeman ;  I  have  just 
succeeded  in  buying  a  small  place  for  you.  There  is  a 
small  but  comfortable  log  house  and  bam  on  it  You  can 
get  a  good  living  on  it  after  a  few  years.  It  is  for  you 
and  yours  as  long  as  you  live,  or  as  long  as  you  have  a 
mind  to  stay  on  it.  It  is  about  half  mile  from  school.  I 
shall  be  down  with  teams  to  move  you  on  to  it  as  soon  as 
the  going  will  permit.  Samubl  Freeman." 

Before  the  end  of  February,  1860,  the  defendants  and 
their  children,  in  pursuance  of  a  parol  gift  of  the  land  by 
the  plaintiff  to  the  defendants,  went  into  possession  of  the 
land  and  occupied  the  same  to  the  time  of  the  trial  of 
this  action  in  March,  1867. 

When  the  defendants  took  possession  of  the  land,  only 
about  three  acres  of  it  had  been  cleared.  They  cleared  about 
twelve  or  fifteen  acres  more  of  the  land  and  fenced  the 
same,  and  they  also  built  an  addition  to  the  house  on  the 
land,  being  assisted  more  or  less  each  year  by  the  plaintiff, 
who  resided  not  a  great  way  off.  The  defendants  paid  a 
portion  of  the  taxes  on  the  land  during  their  occcupancy 
of  the  same. 

The  evidence,  aside  from  the  plaintiff's  letter,  clearly 
sustains  the  conclusion  of  the  referee  that  the  plaintiff 
gave  by  parol  the  land  to  the  defendants,  and  the  use 
thereof  so  long  as  they  or  either  of  them  should  live. 

The  plaintiff  is  the  father  of  the  defendant,  James  W. 
Freeman.    For  some  cause,  not  explained  by  the  evidence, 
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James  W.  Freeman  left  his -wife  and  the  land,  and  went 
to  live  with  the  plaintiff,  his  father,  the  last  of  April, 
1866,  and  did  not  thereafter  return  to  the  land,  or  live 
with  his  wife,  the  defendant  Julia  Ann  Freeman.. 

James. W.  Freeman  has  not  defended  the  action;  and 
it  is  probable  (though  there  is  no  finding  of  the  referee  on 
the  question,)  he  connived  with  the  plaintiff  to  turn  his 
wife  and  children,  who  remained  on  the  land,  out  of  the 
possession  thereof.  But  as  the  gift  of  the  land  was  to  the 
defendants,  husband  and  wife,  jointly,  James  W.  Freeman, 
the  husband,  could  not  do  any  act  that  would  deprive  his 
wife  of  her  rights,  if  she  has  any,  by  reason  of  the  gift  and 
what  she  and  her  husband  did  upon  the  land. 

The  plaintiff  sent  his  team  after  the  defendants  when  they 
moved  from  Smithville  upon  the  land  in  question,  on  the 
16th  day  of  February,  1860. 

It  is  fair  to  infer  from  the  evidence  that  all  the  plaintiff 
did  upon  the  land  after  the  defendants  went  into  posses- 
sion of  the  same,  was  prompted  by  the  love  and  affection 
he  had  for  the  defendants  and  their  children,  and  that  he 
was  actuated  by  the  same  motive  when  he  paid  portions 
of  the  taxes  on  the  land.  According  to  his  letter  to  the 
defendants,  he  did  not  think  they  could  get  a  living  on  the 
land  for  the  first  few  years  after  they  should  take  posses- 
sion of  the  same.  It  undoubtedly  was  for  that  reason  that 
he  assisted  them  after  they  took  possession  of  the  land. 

It  is  hardly  necessary  to  refer  tb  the  well  settled  prin- 
ciple that,  in  equity,  part  performance  takes  a  parol  agree- 
ment for  the  sale  of  real  estate  out  of  the  operation  of  the 
statute  of  frauds.  (See  Malim  v.  Brown,  4  Oomat  403.) 
According  to  our  statutes,  nothing  in  them  ^' shall  be 
construed  to  abridge  the  powers  of  courts  of  equity,  to 
compel  the  specific  performance  of  agreements,  in  cases 
of  part  performance  of  such  agreements."  (2  E.  S.  135, 
§10.) 

Whether  a  gift  of  land  may  be  so  far  executed  as  to  enti- 
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tie  the  donee  to  a  Bpecific  performance  of  it  by  the  donor, 
is  the  qnestion  to  be  determined  in  this  case. 

In  the  case  of  the  Lessee  of  Syler  and  wife  v.  Eckharty 
(1  Binney,  378.)  Tilghman,  Ch.  J.  in  delivering  the 
opinion  of  the  court  says :  "  It  has  been  settled  that  where 
a  parol  agreement  is  clearly  proved,  in  consequence  of 
which  one  of  the  parties  has  taken  possession  and  made 
valuable  improvements,  such  agreement  shall  be  carried 
into  effect  We  see  no  material  difference  between  a  sale 
and  a  gift;  because  it  certainly  would  be  fraudulent  con- 
duct in  a  parent  to  make  a  gift  which  he  knew  to  be  void, 
and  thus  entice  his  child  into  a  great  expenditure  of  money 
and  labor,  of  which  he  meant  to  reap  the  benefit  himself." 
And  it  was  held  in  that  case,  that  a  parol  gift  of  lands  by 
a  father  to  his  son,  accompanied  with  possession,  and  fol- 
lowed by  the  son  making  improvements  on  the  land,  is 
valid,  notwithstanding  the  act  of  frauds  and  perjuries. 

Judge  Black  charged  the  jury  in  Hugus  v.  Walker^ 
(12  Penn.  A.  173,)  as  follows,  to  wit:  "Where  a  man 
makes  a  paroT  sale  and  receives  the  purchase  money,  he 
cannot  set  up  the  statute  of  frauds  against  the  validity  of 
the  contract.  So,  where  he  makes  a  gift  by  parol,  either 
to  his  son  or  to  a  stranger,  if  the  donee  has  gone  into  pos- 
session in  pursuance  of  the  gift,  and  made  valuable  im- 
provements on  it,  the  land  so  given  cannot  be  claimed 
back  again,  and  the  possession  resumed  by  the  donor." 
The  judgment  in  that  case  was  affirmed.  And  Coulter  J.  in 
delivering  the  opinion  of  the  court,  said,  in  respect  to  the 
charge  of  Judge  Black  to  the  jury :  *'  I  will  let  the  charge 
speak  for  itself.     It  will  carry  itself  through." 

The  principles  laid  down  in  the  above  two  cases,  have 
never  been  departed  from  by  the  courts  of  Pennsylvania, 
but  have  been  sustained  and  reiterated  in  other  cases. 
{See  Mahon  v.  Bakery  2  Casey y  519.) 

The  following  cases  sustain,  to  some  extent,  the  propo- 
sition that  the  acceptance  of  the  land  in  dispute,  as  a  gift, 
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by  the  defendants,  and  their  occupancy  of  it,  and  their 
improvements  on  it  pursuant  to  the  gift,  with  the  appro- 
bation of  the  plaintiff,  render  the  gift  irrevocable :  King' 9 
heirs  V.  Thompaony  (9  Peters,  205 ;)  Pope  v.  Henry y  (24  Verm. 
B.  560;)  Bugan  v.  CHttingSy  (3  OHly  138.) 

The  gift  was  executed  by  the  parties,  except  that  no 
deed  was  executed  by  the  plaintiff  and  delivered  to  the 
defendants,  so  as  to  show  that  the  defendants  had  a  free- 
hold estate  in  the  land. 

I  am  of  the*  opinion  we  ought  to  hold  that  the  gift  par- 
took of  the  nature  of  a  contract,  and  became  binding  upon 
the  plaintiff  in  the  nature  of  a  contract,  by  a  good  and 
valuable  consideration,  that  moved  from  the  defendants, 
by  their  changing  their  place  of  residence,  and  spending 
six  years  of  their  lives  upon  the  land,  when  it  yielded 
very  little,  and  by  their  making  valuable  improvements 
on  the  land  and  paying  taxes  thereon.  It  is  not  improb- 
able that  the  defendants,  within  the  time  they  occupied 
the  land  in  dispute,  might,  if  they  had  lived  elsewhere, 
have  earned  and  saved  property  of  greater  value  than  this 
land.  Had  the  defendant  James  W,  Freeman  remained 
on  the  land  with  his  wife,  it  would  have  been  unjust  and 
tantamount  to  a  fraud,  for  the  plaintiff  to  have  turned  the 
defendants  out  of  possession.  And  is  it  not  more  unjust 
and  more  like  fraud  for  the  plaintiff,  with  the  consent,  if 
not  connivance,  of  James  W.  Freeman,  to  turn  the  wife 
of  the  latter  out  of  possession  of  the  land  ? 

It  seems  to  me  the  conduct  of  the  plaintiff  towards  the 
defendant,  Julia  Ann  Freeman,  should  be  characterized  as 
fraudulent,  and  be  held  fraudulent. 

The  gift  of  the  land  to  the  defendants  was  a  direct 
encouragement  to  them  to  spend  their  lives  upon  it,  labor 
on  it,  improve  it  and  to  expend  money  upon  it,  and  it 
would  be  against  conscience  to  allow  the  plaintiff  to  revoke 
the  gift.  And  I  am  of  the  opinion  the  gift  should  be  spe- 
cifically enforced  on  the  ground  that  it  has  become  irrevo- 
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cable,  and  valid  as  a  contract,  by  reason  of  the  consideration 
that  has  moved  from  the  defendants  in  consequence  of  the 
gift;  which  consideration  they  could  not  recover  of  the 
plaintiff  if  its  value  could  be  ascertained  or  estimated  in 
dollars.     {See  Rhodes  v.  Rhodes,  3  Sandf.  Oh.  279.) 

The  case  is  one  in  which  justice  cannot  be  done  without 
holding  the  gift  of  the  land  to  the  defendants  irrevocable 
and  enforcing  it  in  favor  of  the  defendant,  Julia  Ann 
Preeman. 

The  plaintiff's  counsel  relies  on  the  case  of  McOray  v. 
McOrayy  (30  Barb.  633,)  to  sustain  the  decision  of  the 
referee.  In  that  case  a  new  trial  was  granted  on  the 
ground  that  the  defendant  had  offered  to  prove  a  parol  con- 
tract for  the  land  in  dispute,  and  part  performance  of  it, 
which  was  improperly  rejected.  The  question  whether  the 
defendant  could  have  held  the  land  in  dispute,  n  that  case, 
by  a  parol  gift,  was  not  decided ;  and  it  was  not  necessaiy 
to  determine  that  question,  for  there  was  a  contract  that 
controlled  the  decision. 

I  am  aware  that  the  general  rule  is,  that  a  gift,  strictly 
speaking,  is  not  regarded  in  the  light  of  a  contract,  because 
it  is  voluntary,  and  without  consideration.  And  yet  every 
gift  which  is  made  perfect  by  delivery,  is  an  executed 
contract ;  for  it  is  founded  on  the  mutual  consent  of  the 
parties,  in  reference  to  a  right  or  interest  passing  between 
them.  {See  2  Kent's  Com.  9f  A  ed.  p.  574.)  It  is  no  innova- 
tion to  hold  that  the  gift  of  the  land  in  this  case,  partook 
of  the  nature  of  a  contract  and  became  binding  upon  the 
plaintiff  as  a  contract,  when  the  consideration,  in  conse- 
quence of  the  gift,  passed  from  the  defendants.  And  it 
was  not  necessary  that  the  plaintiff  should  be  benefited 
by  the  consideration.  It  must  be  deemed  to  have  passed 
from  the  defendants  at  the  instance  and  request  of  the 
plaintiff.  He  solicited  them  to  take  the  land,  and  move 
on  to  it,  occupy  it  and  improve  it,  at  a  loss  to  them,  for 
they  could  not  get  a  living  on  it.    He  assisted  them  in 
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moving  upon  it.  And  although  he  was  prompted  to  do 
BO  by  the  love  and  affection  he  had  for  the  defendants,  he 
must  be  held  responsible  for  the  situation  in  which  the 
defendants  were  at  the  time  he  undertook  to  turn  them 
out  of  the  possession  of  the  land. 

My  conclusion  is  that  the  defendants  were,  in  equity, 
entitled  to  a  life  estate  in  the  land  in  dispute  at  the  time 
the  action  was  commenced ;  and  that  the  referee  should 
have  found,  as  a  conclusion  of  law,  that  the  defendant, 
Julia  Ann  Freeman,  was  entitled  to  a  judgment  in  her 
favor,  and  entitled  to  a  deed  conveying  to  her  and  her 
husband  the  land  in  dispute,  to  have  and  to  hold  the  same 
BO  long  as  they  or  either  of  them  should  live.  {See  Lob- 
dell  V.  Lobdell,  33  Saw.  Pr.  347.) 

If  these  conclusions  are  correct,  the  judgment  in  the 
action  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event 

So  decided. 

[Bboomb  Gbnbral  Tbbm,  July  21, 1S68.  BcHoomt  Boardman,  Farker  and 
Murrofft  Justifies.] 


In  the  matter  of  the  application  of  Thomas  Sweet  v9,  John 
C.  HuLBERT,  county  judge,  &c. 

A  writ  of  prohibition  iuaee,  to  forbid  a  court  and  party  to  whom  it  is  directed, 
from  proceeding  in  any  matter  designated,  then  pending  before  it.  It  will 
lie  to  prevent  the  exercise  of  unauthorized  power  by  an  inferior  tribunal,  in 
cases  where  it  has  jurisdiction,  as  well  as  where  it  has  not  jurisdiction. 

The  writ  does  not  issue,  of  course ;  it  is  always  in  the  discretion  of  the  court, 
and  should  not  issue  where  the  party  has  a  complete  and  adequate  remedy 
at  law. 

Under  a  statute  authorizing  a  certain  town  to  issue  bonds,  to  aid  in  the  con- 
struction of  a  railroad,  which  provides  that  on  the  application  in  writing  of 
twelve  or  more  freeholders,  it  shall  be  the  duty  of  the  county  judge  to 
appoint^  under  his  hand  and  seal,  three  freeholders,  residents  of  the  town,  to 
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be  oommissionera  of  such  town,  to  carry  into  effect  the  puiposes  of  the  act, 
the  action. of  the  county  judge,  on  such  application,  is  Judieial,  It  is  con- 
ferred by  the  statute  upon  the  office*  of  county  judge,  to  be  exercised  under 
its  seal.  The  duty  requires  the  exercise  of  judgment  and  discretion  in  the 
selection  of  conunissionerd ;  and  in  no  sense  is  the  act  of  selecting  them 

If  the  act  under  which  such  application  to  the  county  Judge  is  made  is  uncon- 
stitutional, or  otherwise  unauthorized,  that  officer  should  not  be  permitted 
to  proceed  under  it. 

The  legislature  of  this  state  has  no  power  to  confer  upon  towns  authority, 
absolute  or  conditional,  to  issue  bonds  and  donate  the  proceeds  to  a  prirate 
corporation. 

Though  it  were  conceded  that  the  legislature  has  the  power  to  mtAle  towns  to 
subscribe  for  stock  in  a  railroad  corporation  and  issue  bonds  to  pay  for  the 
same,  it  would  not  follow  that  it  might  pass  laws  enabling  towns  to  issue 
bonds  and  donaU  the  proceeds,  or  if  it  did  pass  such  laws,  that  any  bonds 
issued  or  other  act  done  under  that  authority  would  be  ralid  against  the 
town.    Ter  Jambs,  J. 

The  act  of  the  legislature  of  this  state  entitied  "  An  act  to  authorize  the  town 
of  Saratoga,  in  the  county  of  Saratoga,  to  issue  bonds  to  aid  in  the  construc- 
tion of  a  railroad  from  the  Tillage  of  Mechanicsville  to  intersect  the  Glens 
Falls  Railroad,"  passed  April  27,  1868,  {Lotos  of  1868,  eh,  884,)  is  unconsti- 
tutional and  void. 

That  act  does  not  assume  to  take  the  money  of  the  tax  payers  by  due  process 
of  law,  nor  in  virtue  of  the  right  of  eminent  domain ;  and  it  does  not  come 
within  the  legitimate  scope  and  purpose  of  the  taxing  power  of  the  govern- 
ment. It,  therefore,  follows  that  in  passing  said -act,  the  legislature  exceeded 
its  powers ;  that  the  act  was  unauthorised ;  and  is  without  validity  or  force. 

The  property  of  the  citizen  cannot  be  taken  from  him  without  his  consent, 
except  by  due  process  of  law,  or  by  eminent  domain,  or  by  taxation. 
Against  every  other  mode  he  is  protected. 

THIS  is  an  application  for  the  allowance  of  a  writ  of  pro- 
hibition. The  applicant  is  a  resident  and  tax  payer 
of  the  town  of  Saratoga,  Saratoga  county ;  and  John  C. 
Hulbert  is  county  judge  of  said  county. 

On  the  27th  of  April,  1868,  an  act  was  passed  by  the 
legislature  of  this  state,  entitled  "  An  act  to  authorize  the 
town  of  Saratoga,  &c.  to  issue  bonds  to  aid  in  the  construc- 
tion of  a  railroad  from  Mechanicsville  to  intersect  the 
Olens  Falls  railroad." 

Section  1  provides,  that  ^^on  the  application  in  writing 
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of  twelve  or  more  freeholders,  residents  of  the  towu,  &e. 
it  shall  be  the  duty  of  the  county  judge  to  appoint,  under 
his  hand  and  seal,  three  freeholders,  residents  of  said  town, 
to  be  commissioners  of  said  town,  to  carry  into  eflfect  the 
purposes  of  this  act,**  &c. 

Section  2  authorizes  "  the  commissioners  to  borrow,  on 
the  faith  and  credit  of  the  town,  $100,000,"  on  terms  speci- 
fied, and  to  execute  the  bonds  of  the  town  therefor. 

Section  3  authorizes  **  the  commissioners  to  dispose  of 
said  bonds,'*  &c.  and  that  the  money  raised  therefrom 
"  shall  be  donated  to  such  railroad  corporation  or  associ- 
ation, as  has  now,  or  shall  hereafter,  file  articles  of  asso- 
ciation," to  build  and  operate  such  railroad. 

Section  4,  authorizes  the  raising  of  money  by  tax  upon 
the  taxable  property  of  the  town  to  pay  the  principal  and 
interest  of  said  bonds. 

Section  5  declares  that  no  bonds  shall  be  issued  until  the 
consent  in  writing  be  first  obtained  of  a  majority  of  the 
tax  payers  in  number  and  amounts  appearing  upon  the 
assessment  roll  of  1867. 

Application  having  been  made  in  writing^  by  twelve  or 
more  freeholders  of  said  town,  to  the  county  judge,  for  the 
appointment  of  commissioners  under  said  act,  and  said 
judge  being  about  to  make  such  appointment,  the  peti- 
tioner applied  for  said  writ,  to  prohibit  said  county  judge 
from  making  such  appointment,  on  the  ground  that  said 
said  act  is  unconstitutional  and  void. 

W.  A.  Beach  and  J.  W,  Orane^  for  the  application. 
A.  Pondy  in  opposition. 

By  the  Courts  James,  J.  The  first  point  raised  in  this  case 
is,  that  awrit  of  prohibition  is  not  proper. 

A  writ  of  prohibition  issues,  to  forbid  a  court  and  party 
to  whom  it  is  directed,  from  proceeding  in  any  matter 
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designated,  then  depending  before  it.  It  will  lie  to  pre- 
vent the  exercise  of  unauthorized  power  by  an  inferior 
tribunal,  in  cases  where  it  has  jurisdiction  as  well  as  where 
it  has  not  jurisdiction.  {Quimbo  Appo  v.  The  Peophy 
20  N.  Y.  Rep.  550.) 

The  action  sought  from  the  county  judge,  on  the  applica- 
tion of  certain  freeholders,  is  judicial.  It  is  conferred  by 
the  statute  upon  the  office  of  county  judge,  to  be  exercised 
under  its  seal.  The  duty  requires  the  exercise  of  judg- 
ment and  discretion  in  the  selection  of  commissioners. 
The  individual  is  in  no  way  responsible  for  any  acts  of 
those  he  may  select,  in  the  discbarge  of  their  duties.  In 
no  sense  is  the  act  of  selecting  conimissi oners  ministerial. 
They  do  not  act  on  the  command  of  the  county  judge ;  he 
issues  no  process  to  them.  If,  after  appointment,  the  per- 
sons designated  accept  and  act,  they  do  so  under  and  by 
virtue  of  the  statute,  and  not  in  virtue  of  the  order  desig- 
nating them  as  commissioners. 

A  writ  of  prohibition  does  not  issue  of  course ;  it  is 
always  in  the  discretion  of  the  court,  and  should  not  issue 
where  the  party  has  a  complete  and  adequate  remedy 
at  law. 

If  the  act  under  which  the  application  to  the  county 
judge  is  made,  is  unconstitutional,  or  otherwise  unauthor- 
ized, this  officer  should  not  be  permitted  to  proceed  under 
it.  It  is  better  to  stop  action  at  once,  even  though  such 
action  would  be  void,  than  to  allow  proceedings  to  be  had 
which  would  subject  the  actors  to  prosecution,  and  others 
to  inconvenience  and  litigation.  Therefore  a  case  is  pre- 
sented in  which  it  is  highly  proper  to  grant  a  writ  of  pro- 
hibition, if  we  come  to  the  conclusion  that  the  act  above 
referred  to  is  unconstitutional  or  unauthorized. 

The  important  question  on  this  application  may  be  stated 
thus :  Has  the  legislature  of  the  state  power  to  confer  upon 
towns  authority,  absolute  or  conditional,  to  issue  bonds 
and  demote  the  proceeds  to  a  private  corporation  ? 
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K  the  power  exists,  we  need  not,  on  this  application, 
spend  any  time  about  the  details.  Such  questions  cannot 
arise  until  after  action  under  the  statute. 

This  act  is  different,  in  the  particular  of  authorizing  the 
money  to  be  "  donated"  when  raised,  from  that  numerous 
brood  of  statutes  which  has  preceded  it,  authorizing 
towns  to  bond  themselves,  in  aid  of  real  or  imaginary 
public  improvements.  In  all  other  acts,  stock,  or  some 
pretended  equivalent,  is  contemplated  as  a  consideration 
for  the  bonds  to  be  issued.  But  this  act  authorizes  a  do- 
nation, pure  and  simple ;  in  other  words,  the  legislature 
has  assumed  to  authorize,  through  the  instrumentality  of 
commissioners  and  the  taxing  power^'the  taking  of  a  cer- 
tain amount  of  the  property  of  one  corporation  and  do- 
nating it  to  another.  If  this  can  be  done,  it  is  legal 
robbery ;  less  respectable  than  highway  robbery,  in  this, 
that  the  perpetrator  of  the  latter  assumes  the  danger  and 
infamy  of  the  act,  while  this  act  has  the  shield  of  legisla- 
tive irresponsibility. 

Towns  are  one  of  the  political  divisions  of  the  state. 
They  are  declared  by  statute  (1  B.  S.  337,  §§  1  and  2)  to 
be  a  body  corporate,  with  capacity  to  sue  and  be  sued ;  to 
purchase  and  hold  lands ;  to  make  such  contracts,  and  to 
purchase  and  hold  such  personal  property,  as  may  be 
necessary  to  the  exercise  of  its  corporate  or  administrative 
powers;  and  to  make  such  orders  for  the  disposition, 
regulation  or  use  of  its  corporate  property,  as  may  be 
deemed  conducive  to  the  interests  of  its  inhabitants  ;  and 
that  no  town  shall  possess  or  exercise  any  corporate 
powers,  except  such  as  are  enumerated  or  specially  given 
by  law,  or  are  necessary  to  the  exercise  of  the  powers  so 
enumerated  or  given. 

It  is  thus  seen  that  the  power  to  issue  bonds  and  donate 
the  proceeds,  is  not  among  the  general  powers  possessed 
by  towns ;  nor  was  such  a  power  contemplated  in  the 
creation  of  such  political  divisions. 


L 
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It  must  be  conceded  that  the  Court  of  Appeals  has  held 
that  the  legislature  may  pass  enabling  acts  authorizing 
towns  to  subscribe  for  the  stock  of  railroads,  and  issue  its 
bonds  to  pay  for  the  same;  but  that  court  has  not  yet 
gone  so  far  as  to  hold  that  a  town  was  bound  to  accept 
such  act,  or  that  the  legislature  might,  by  legislative  enact- 
ment, compel  acceptance;  or  that  the  legislature  might 
enable  the  town  to  issue  its  bonds  and  donate  the  pro- 
ceeds to  third  parties,  either  natural  or  artificial. 

If  we  concede  to  the  legislature  the  power  to  enable 
towns  to  subscribe  for  stock  in  a  railroad  corporation  and 
issue  bonds  to  pay  for  the  same,  it  would  not  follow  that 
it  might  pass  laws  enabling  towns  to  issue  bonds  and 
donate  the  proceeds ;  or  if  it  did  pass  such  laws,  that  any 
bonds  issued,  or  other  act  done  under  that  authority, 
would  be  valid  against  the  town. 

The  argument  in  support  of  such  legislative  power,  and 
the  validity  of  its  enactments,  is,  "that  the  legislature  has 
the  right  to  pass  any  law  not  specifically  prohibited  by  the 
constitution ;  that  it  possesses  the  sovereign  power  of  the 
state,  and,  like  the  British  parliament,  is  omnipotent, 
where  not  restrained  by  the  constitution  of  the  state  or 
United  States."  In  the  language  of  Chase,  justice,  in 
Calder  v.  Bruce,  (3  Dallas,  386,)  "  I  cannot  subscribe  to 
the  omnipotence  of  a  state  legislature,  or  that  it  is  abso- 
lute and  without  control,  althoilgh  its  authority  should  not 
be  expressly  restrained  by  the  fundamental  law.  *  *  * 
The  purposes  for  which  men  enter  into  society  will  de- 
termine the  nature  and  terms  of  the  social  compact;  and, 
as  they  are  the  foundation  of  legislative  power,  they  will 
decide  what  are  the  proper  objects  of  it ;  and  the  nature 
and  end  of  legislative  power  will  limit  it.  There  are  acts 
which  the  federal  and  state  legislatures  cannot  do  without 
exceeding  their  authority.  There  are  certain  vital  princi- 
ples which  will  determine  and  overrule  an  apparent  and 
flagrant  abuse  of  legislative  power ;  as  to  authorize  mani- 
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fest  injustice  by  positive  law;  or  to  take  away  that  seen- 
rity  for  personal  liberty,  or  private  property,  for  the  pro- 
tection of  which  governments  are  instituted.  An  act  of 
the  legislature,  contrary  to  the  great  first  principles  of  the 
social  compact,  cannot  be  considered  a  rightful  exercise 
of  legislative  authority.  The  obligations  of  a  law  in  gov- 
ernments established  on  express  compact,  and  on  republi- 
can principles,  must  be  determined  by  the  nature  of  thi* 
power  on  which  it  is  founded.  A  law  that  punishes  a  citi- 
zen for  an  innocent  action,  that  impairs  or  destroys  the 
lawful  private  contract  of  the  citizen,  that  makes  a  man 
judge  in  his  own  case,  or  that  takes  property  from  A  and 
gives  it  to  B,  is  against  all  reason  and  justice ;  and,  there- 
fore, if  there  was  no  restriction  in  the  constitution  against 
such  acts,  it  could  not  be  presumed  that  the  people  had 
entrusted  such  power  to  the  legislature." 

The  state  constitution  does  not  define  the  powers  of  the 
state  legislature.  It  would  be  almost  impossible  to  enu- 
merate and  define  them ;  but,  in  delegating  to  a  senate 
and  assembly,  with  the  approval  of  the  governor,  the 
power  to  make  laws,  under  certain  limitations  and  restric- 
tions, but  without  enumerating  and  defining  those  powers, 
the  people  did  not,  nor  did  they  intend  to,  invest  that 
bpdy  with  authority  to  make  laws  inconsistent  with  natu- 
ral right  If  conceded  that  outside  of  constitutional 
restrictions,  the  legislature  possesses  the  sovereign  power 
of  the  state,  it  is  only  the  power  the  people  possessed ; 
and  they  did  not  possess  the  power  to  destroy  the  natural 
rights  of  a  citizen,  to  declare  innocence  a  crime,  or,  on 
their  own  volition,  to  take  the  property  of  one  and  give  it 
to  another.  Inhibition  against  such  acts  was  unnecessary, 
because  they  were  inhibited  by  the  higher  law  of  natural 
right. 

As  was  said  by  Justice  Allen,  in  Olarh  v.  Qity  of  Roehu- 
tevj  (13  How.  Pr.  206,)  "  there  is  no  provision  in  the  con- 
stitution of  the  state,  in  terms,  prohibiting  the  legislature 
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from  compelling  the  citizen,  either  individually  or  in  com- 
munities, against  their  will,  to  become  shareholders  in 
companies  formed  for  the  construction  of  canals,  railroads, 
manufacturing,  commercial  or  other  purposes;  neither  is 
such  power  conferred;  and  its  assumption  is  adverse  to  the 
spirit  of  the  whole  instrument,  and  inconsistent  with  the 
just  rights  of  the  people." 

Any  attempt  by  the  legislature  to  exercise  such  powers, 
would  be  as  much  a  violation  of  the  spirit  of  the  constitu- 
tion, as  would  the  violation  of  any  one  of  its  express  pro- 
visions. 

But  the  act  under  consideration  is  contrary  to  the  spirit 
of  the  constituti<»n,  if  not  a  violation  of  its  letter.  That 
instrument  declares  that  "  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law."  Legislative 
enactment  is  not  due  process  of  law.  "  Nor  shall  private 
property  be  taken  for  public  use  without  just  compensa- 
tion." The  use  specified  by  this  act  is  not  a  public  use, 
but  a  donation  to  a  private  company ;  the  pretense  is  to 
aid  in  the  construction  of  a  work  which  the  public  may 
use  by  paying  for  the  privilege ;  still  it  is  private  property ; 
beside  there  is  no  obligation  imposed,  or  security  required, 
that  this  work  shall  ever  be  completed.  The  act  contem- 
plates no  compensation  for  this  money.  Therefore  taking 
the  property  of  the  citizen  to  pay  these  bonds  would  be 
taking  it  for  private,  not  public  use,  andwithout  compen- 
sation ;  and  none  the  less  so  because  taken  through  the 
instrumentality  of  the  taxing  power,  unless  within  the 
legitimate  scope  and  meaning  of  the  taxing  power,  as  I 
think  it  was  not. 

Since  the  recent  decisions  of  the  Court  of  Appeals,  it 
would  be  improper  for  this  court  to  question  the  authority 
of  the  legislature  to  enact  laws  enabling  a  town  to  subscribe 
for  stock  in  a  railroad,  issue  its  bonds,  or  to  raise  money  by 
tax,  or  to  pay  for  the  same,  {Bank  of  Some  v.  The  Village 
of  Rome^  18  N.  Y.  Sep.  38,)  although  if  it  were  a  new 


820  CASES  m  THE  SUPREME  COURT. 

Sweet  V.  Hulbert. 

qaestion  we  shoald  hope  for  a  different  rule.  But  the 
Court  of  Appeals  has  not  yet  held  the  legislature  may 
enact  a  law  that  will  authorize  town  officers,  or  commis- 
sioners to  issue  its  bonds  and  give  them  away  to  a  private 
or  public  corporation ;  or  if  it  does,  that  such  a  law  would 
be  valid  or  binding  on  the  town,  or  afford  any  protection 
to  one  who  should  seek  to  enforce  it. 

Every  statute  authorizing  the  bonding  of  towns  to  aid 
in  the  construction  of  railroads,  &c.  which  has  as  yet  been 
upheld  by  the  courts,  contemplated  some  direct  equivalent, 
in  stock  or  otherwise,  before  issuing  and  delivering  the 
bonds  or  their  proceeds.  In  this  act  no  equivalent,  real  or 
imaginary,  is  contemplated — none  certaiitly  secured.  The 
act  directs  the  proceeds  of  the  bonds  to  be  donated ;  not 
upon  the  completion  of  the  work,  but  upon  the  organiza- 
tion of  a  company  or  association;  it  does  not  devote  the 
money  to  the  construction  of  the  railroad,  through  public 
officers  devoted  to  the  duty,  but  donates  it  to  a  company, 
and  then  declares  it  shall  be  employed  and  used  in  the 
construction  of  a  railroad.  The  gift  is  positive,  the  use  is 
directory.  The  company  gets  the  money,  but  neither  the 
public,  nor  the  tax  payers,  nor  the  town,  get  any  security 
that  the  road  shall  ever  be  completed.  The  only  security 
required  is  that  the  road  shall  be  completed  and  the  money 
expended,  without  saying  when. 

The  donation  provided  by  this  act  is  not  for  a  public 
improvement,  the  tax  is  not  authorized  as  such.  To  .that 
end  an  appropriation  should  be  directly  to  the  object,  and 
the  act  should  direct  the  amount  to  be  levied,  and  when. 
This  act  makes  no  appropriation — directs  no  work  to  be 
constructed — but  simply  authorizes  the  town,  on  certain 
conditions,  to  issue  its  bonds,  give  away  the  proceeds,  and 
then  tax  the  citizens  to  pay  the  principal  and  interest. 
To  call  this  a  legitimate  exercise  of  the  taxing  power,  or 
within  the  scope  and  meaning  of  such  power,  would  be 
an  abuse  of  terms. 
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A  law  may  be  declared  invalid  when  it  violates  the 
latent  spirit  of  the  constitution  as  well  as  when  it  comes 
in  collision  with  some  express  provision  thereof.  An  act 
empowering  the  supervisor  of  a  town  to  issue  its  bonds  in 
amount  equal  to  the  value  of  all  the  real  and  personal 
estate  therein  and  donate  the  same  to  another  town,  and 
authorizing  the  officers  of  said  town  to  levy  the  amount 
upon  the  taxable  property  of  said  town,  would  be  no  more 
a  vfolation  of  the  latent  spirit  of  the  constitution  than  is 
the  act  under  consideration,  and  would  be  as  much  a 
violation  of  that  instrument  as  would  a  statute  directing 
a  new  trial  in  a  court  of  law,  or  declaring  a  man  guilty 
of  an  offense,  or  granting  a  pardon  after  conviction. 

*'The  property  of  the  citizen  is,  to  some  extent,  in  the 
power  and  at  the  disposal  of  the  government  Its  use 
may  to  some  extent  be  regulated.  It  may  be  condemned . 
by  appropriate  process  as  injurious  to  the  health,  or  morals, 
of  the  public ;  or,  to  the  well  being  and  safety  of  the  state ; 
it  is  liable  to  be  taken  for  public  purposes  upon  just  com- 
pensation made ;  and  is  liable  to  assessment  and  taxation 
for  the  general  purposes  of  the  government,  or  for  local 
benefits  and  improvements.  But  the  citizen  does  not  hold 
his  property  by  so  slight  a  tenure  that  it  can  be  taken  from 
him  by  the  legislature  for  any  and  all  purposes,  either 
under  the  guise  and  power  of  taxation,  or  color  or  pre- 
tense of  exercising  any  of  the  other  recognized  powers  of 
the  government  All  power  in  the  legistature  over  the 
property' of  the  citizen,  is  derived  from  the  people,  and  is 
either  directly  conferred  by  the  terms  of  the  constitution, 
or  impliedly  granted,  as  incidental  to  some  power  expressly 
^ven,  or  results  from  the  necessities  of  government,  and 
exists  as  an  incident  to  government"  (Clark  v.  Oih/  of 
JtoeJietteTy  9upra.)  Authorizing  a  town,  through  its  officers, 
or  by  commissioners,  to  donate  its  property  to  a  private. 
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or  quasi  public  corporation,  is  not  among  such  express  or 
implied  powers. 

The  property  of  the  citizen  cannot  be  taken  from  him 
without  his  consent,  except  by  due  process  of  law,  or  by 
eminent  domain,  or  by  taxation.  Against  every  other 
mode  he  is  protected. 

The  act  under  consideration  does  not  assume  to  take 
the  money  of  the  tax-payers  by  due  process  of  the  law, 
nor  in  virtue  of  the  right  of  eminent  domain ;  and  it  does 
not  come  within  the  legitimate  scope  and  purpose  of  the 
taxing  power  of  the  government;  it  therefore  follows  that 
in  passing  said  act  the  legislature  exceeded  its  powers; 
that  the  act  was  unauthorized ;  and  is  without  validity  or 
force. 

It  is  to  be  regretted  that  so  important  a  question  should 
arise  on  a  motion,  but  being  presented  and  properly  and 
necessarily  involved,  we  could  not  escape  its  consideration. 
We  therefore  allow  the  writ 

[St.  Lawbbsob  Gbhbbal  Tbbm,  October  6,  1868.  /oiMt,  BoUhrtm,  FotUt 
and  BoekUf  JusUces.] 
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I  51    822|    • 

'  ^^^'  When  a  married  woman  acts  and  speaks  by  her  husband,  his  declarations  and 
acts  are  hers,  and  she  must  see  to  it — ^particularly  when  he  assumes  to  act 
and  speak  in  her  presence,  for  her — that  he  speaks  and  acts  as  the  law  and 
her  duty  reqmre  her  to  speak  and  act  if  she  spoke  herself.  She  must,  in 
such  cajse,  dissent  and  disapprove  his  acts  and  declarations,  or  they  should 
be  deemed  hers. 

She  cannot  stand  by  and  hear  him  assert  rights  for  her,  and  in  her  behalf,  or 
do  wrong  for  her  benefit,  or  refuse  to  do  what  her  legal  duty  requires,  and 
escape  responsibility.  Under  such  circumstances,  if  she  does  not  dissent, 
she  will  be  deemed  to  assent  , 

Thus,  where  the  plainUff,  having  lost  certain  sheep,  went  to  the  defendant's 
honse,  and  demanded  them  of  her  husband,  sl^e  being  preeei^ti  at  the  ^me, 
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with  whidi  demand  the  defendant's  husband  reftised  to  comply ;  BOd  that 
it  was  a  question  for  the  jury  whether  the  defendant's  husband  reftised  to 
deliver  the  sheep  on  such  demand,  by  her  authority,  direction  or  assent ; 
whether  he  spAe  for  his  wife,  and  she  knew  that  he  assumed  to  do  so,  and 
assented  to  what  he  said,  or  to  his  assumption  to  act  and  speak  for  her.  And 
that  if  she  did,  the  jury  might  infer  a  reftisal  by  her;  and  in  that  case  an 
action  would  lie,  against  her,  for  a  conrersion. 

APPEAL  from  a  judgment  of  the  county  court  of  Ontario 
county,  on  appeal  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace.  The  action  was  trover,  for  the  conversion 
of  fifteen  sheep.  The  defense  was  a  general  denial  The 
justice  rendered  a  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed  to  the  county  court,  where  a  new  trial 
was  had.  The  plaintiff  proved  his  ownership  of  the  sheep ; 
that  they  were  found  in  the  defendant's  possession ;  and 
that  a  demand  thereof  was  made  of  the  defendant's  hus- 
band, (she  being  a  married  woman,)  in  her  presence,  with 
which  he  refused  to  comply.  When  the  plaintiff  rested, 
the  defendant's  counsel  moved  the  court,  that  the  plaintiff 
be  nonsuited,  and  insisted  that  the  defendant  had  done  no 
act  to  render  her  liable  in  this  action.  That  she  was  never 
notified  of  the  plaintiff's  claim  to  the  sheep.  That  it  was 
necessary  for  the  plaintiff  to  have  called  upon  her  for  the 
'sheep.  That  an  agent  cannot  make  the  principal  liable 
for  a  tort  That  the  defendant  had  no  control  of  the 
sheep.  That  the  evidence  was  sufficient  to  charge  her 
husband,  but  not  her.  The  plaintiff's  counsel  requested 
the  defendant's  counsel  to  state  the  precise  ground  on 
which  he  based  his  motion  for  a  nonsuit,  to  which  he 
replied,  upon  the  ground  that  there  was  no  evidence  that 
the  defendant  converted  the  property  in  question,  and  no 
evidence  of  the  sheep  being  in  the  defendant's  possession, 
or  to  show  the  plaintiff  the  owner  of  the  same.  The 
plaintiff's  counsel  insisted  that  there  waQ  sufficient  evidence 
to  require  said  court  to  submit  the  cause  to  the  jury,  but 
the  court  ruled  and  decided  that  there  was  not  sufficient 
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evidence  of  a  conversion  by  the  defendant,  of  the  sheep  in 
question,  and  nonsuited  the  plaintiff,  to  which  ruling  and 
decision  the  plaintiff  excepted. 

Geo,  F.  Daf{farthy  for  the  appellant. 

JE.  (7.  Laphanij  for  the  respondent. 

Btf  the  Court,  E.  Darwin  Smith,  J.  The  nonsuit  in  this 
case  was,  I  think,  erroneously  granted.  The  plaintiff  gave 
evidence  sufficient  to  take  the  case  to  the  jury  upon  every 
question  essential  to  sustain  the.  right  of  action,  except 
upon  the  point  of  conversion.  In  th  ^absence  of  any  proof 
that  she  knew  that  the  plaintiff's  sheep  were  mingled  with 
hers  and  that  she  had  received  the  profits  thereof,  I  think 
it  quite  clear  that  an  action  of  trespass  or  trover  would  not 
lie  against  her  for  such  sheep,  without  proof  of  a  demand 
distinctly  made  upon  her  for  their  delivery.  The  case, 
therefore,  turns  upon  the  question  whether  the  demand 
made  of  her  husband  was  sufficient  to  sustain  the  action. 
It  seems  to  me  that  it  was  sufficient  to  take  the  case  to  the 
jury.  .  The  plaintiff  testified  that  after  finding  the  sheep  on 
the  defendant's  premises,  he  went  to  the  defendaDt'^house 
and  there  saw  the  defendant's  husband,  and  that  the  de- 
fendant was  standing  by  while  they  were  talking  with  him. 
He  says :  "  Mr.  Sahler  asked  me  if  I  saw  any  of  my  sheep 
there?  and  I  told  him,  yes."  *'  I  told  him  that  I  wanted 
my  sheep,  and  he  told  me  that  I  could  not  have  them ; 
that  I  had  no  sheep  there."  The  witness  Redfield,  who 
was  also  present  at  the  same  time,  says  he  heard  the  con- 
versation between  the  plaintiff  and  Sahler,  and  that  the 
defendant  also  came  to  the  door  at  the  time  during  the 
conversation,  but  could  not  say  whether  she  stayed  long 
enough  to  hear  or  not ;  she  was  there  but  a  little  while. 
Upon  this  evidence  I  think  it  was  a  question  for  the  jury 
whether  the  defendant's  husband  then  and  there  refused 
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to  deliver  the  sheep,  upon  this  demand,  by  her  authority, 
direction  or  assent ;  whether  he  spoke  for  his  wife,  and 
she  knew  that  he  then  and  there  assumed  so  to  do,  and 
assented  to  what  he  said,  or  to  his  assumption  to  act  and 
speak  for  her.  If  she  did,  I  think  the  jury  might  have 
inferred  that  she  refused,  then  and  there,  to  give  up  the 
sheep,  and  if  so  the  action  would  have  been  sustained. 
When  a  married  woman  acts  and  speaks  by  her  husband, 
his  declarations  and  acts  are  hers,  and  she  must  see  to  it, 
particularly  when  he  assumes  to  act  and  speak  in  her  pre- 
sence for  her,  that  he  speaks  and  acts  as  the  law  and  her  duty 
would  require  her  to  speak  and  act  if  she  spoke  herself. 
8he  must  in  such  case  dissent  and  disapprove  his  acts  and 
declarations  or  they  should  be  deemed  hers.  She  cannot 
stand  by  and  hear  him  assert  rights  for  her  and  in  her  be- 
half, or  do  wrong  for  her  benefit,  or  refuse  to  do  what  her 
legal  duty  requires,  and  escape  responsibility.  She  must 
be  deemed  to  assent  when  she  does  not  dissent,  under  such 
circumstances.  At  least  in  this  case  I  think  the  question 
should  have  gone  to  the  jury,  upon  the  facts,  to  say  whether 
she  heard  what  was  said  at  the  time,  understood  what  was 
the  subject  of  the  conversation,  and  what  was  the  claim 
of  the  plaintiff;  and  whether  with  such  knowledge  she 
allowed  her  husband  to  refuse  to  comply  with  the  demand 
then  made  for  the  delivery  of  the  sheep  in  question. 
Upon  this  ground  I  think  the  judgment  should  be  reversed 
and  a  new  trial  granted,  to  be  had  in  the  county  court^ 
with  costs  to  abide  the  event 

[MoHBOB  Obnbbal  TbrM|  September  7,  1868.    JS,  D,  Smith,  Jolmum  and 
J.  C,  Smith,  Justices.] 
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A  dissdsee  of  land  cannot  maintain  an  action  against  the  disseisor,  or  any  one 
acting  under  him,  for  an  injury  to  the  premises  while  he  is  out  of  possession  ; 
but  after  a  re'^ntry  he  can  recover  for  any  such  iiijniy,  and  for  the  rents 
and  profits. 

Where  an  action  of  ejectment  is  brought  against  one  in  possession  as  tenant  of 
another,  and  the  defendant  gires  notice  of  the  suit  to  such  other  person,  as 
required  by  statute,  the  latter,  in  the  absence  of  any  proof  to  the  contrary, 
will  be  deemed  to  have  assumed  the  defense  o^  the  action,  and  will  be  con- 
cluded by  a  recovery  therein  against  the  defendant. 

Although  the  statute  declares  a  recovery  in  ejectment  shall  be  "  conclusive 
against  the  defendant  and  all  persons  claiming  through  or  under  such  party 
by  title  occurring  after  the  commencement  of  the  action,"  yet  a  person  hav- 
ing notice  of  the  action,  and  having  assumed  its  defense,  will  be  deemed  the 
real  party  in  the  suit,  wilhin  the  spirit  and  intent  of  the  statute  \  or  if  not, 
he  will  be  bound  by  the  recovery,  on  the  ground  that  he  had  notice  of  the 
suit  and  was  called  upon  to  defend. 

Hence  an  action  will  lie  against  such  person  for  the  mesne  profits,  without  any 
recovery  in  an  action  of  ejectment  brought  against  him. 

If  he  is  not  concluded  by  the  Judgment  in  the  ejectment  suit,  on  the  ground 
that  he  was  the  real  party  defendiDg  the  action,  and  bound  by  the  recovery 
therein,  he  will  be  liable  for  the  rents  and  profits,  at  common  law,  after  the 
plaintifif  has  recovered  possession,  where  it  appears  that  he  has  actually 
received  such  rents  and  profits. 

THIS  action  was  brought  to  recover  damages  for  an 
unlawful  entry  upon,  and  use  of  certain  premises 
claimed  by  the  plaintiff,  from  about  the  year  1859  to  the 
year  1866.  The  evidence  showed  title  in  the  plaintiff,  and 
occupancy  of  the  premises  by  the  defendant.  The  plain- 
tiff, in  August,  1865,  brought  ejectment  against  one 
Michael  Brosnan,  a  tenant  of  the  present  defendant ;  Bros- 
nan  gave  notice  of  such  suit  to  the  present  defendant; 
and  on  the  15th  of  January,  1866,  the  plaintiff  recovered 
a  judgment  in  that  action  for  the  possession  of  the  prem- 
ises; and  before  the  commencement  of  this  action  he  re- 
entered upon  the  premises,  in  pursuance  of  said  judgment, 
and  regained  the  possession  thereof. 

An  answer  was  put  in,  in  the  ejectment  suit,  in  the 
name  of  Brosnan ;  but  Brosnan  swore,  on  the  trial,  that 
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he  did  not  employ  any  attorney  to  defend  the  Buit,  and 
did  not  know  what  McCarty  did  towards  defending  it ; 
that  McCarty  did  not  ask  him  (BrosDan)  to  let  him  defend 

•  in  Brosnan's  name,  either  then  or  at  any  time  since;  that 
he  (Brosnan)  never  put  in' an  answer,  in  the  suit,  and 
never  authorized  any  person  to  put  in  an  answer  for  him. 

On  the  trial  of  this  action  it  was  admitted  by  the  coun- 
sel for  the  defendant,  that  the  defendant  had  been  in  pos- 
sesion of  said  premises  for  seven  or  eight  years  previous  to 
March,  1866,  claiming  title,  and  that  if  the  plaintiff  was 
entitled  (o  recover,  he  was  entitled  to  recover  the  amount 
claimed  in  the  complaint.    It  was  also  admitted  that  Bros- 

*  nan  had  removed  from  the  premises  before  the  termination 
of  the  ejectment  suit,  and  that  one  Titus  Allen  was  in 
possession  at  the  time,  as  the  tenant  of  the  defendant 
McCarty,  and  that  after  the  termination  of  the  ejectment 
suit  against  Brosnan,*  Allen  attorned  to  Van  Alstine,  (the 
present  plaintiff,)  and  agreed  to  pay  rent  to  him,  and  that 
in  the  month  of  March,  1866,  for  non-payment  of  rent, 
the  plaintiff,  by  summary  proceedings  with  a  landlord's 
warrant,  turned  Allen  out  and  took  possession  of  the 
premises.  It  was  also  admitted  that  this  action  against 
McCarty,  was  commenced  July  3,  1866. 

From  the  testimony  and  the  proceedings  on  the  part  of 
the  plaintiff,  the  defendant's  counsel  moved  for  a  nonsuit, 
on  the -ground  that  a  plaintiff  cannot  recover  in  an  action 
for  mesne  profits  until  he  has  settled  by  action  the  title  to 
the  premises  in  question,  or  until  he  has  had  a  recovery 
in  ejectment  against  the  defendant.  That  the  plaintiff 
has  not  recovered  the  possession  of  the  premises  as  against 
the  defendant ;  and  that  the  conveyance  by  Rouse  to  the 
plaintiff  was  by  statute  absolutely  null  and  void. 

The  court  granted  the  nonsuit,  to  which  decision  the 
plaintiff's  counsel  excepted. 

Upon  a  case  and  the  exceptions  the  plaintiff  moved  for 
a  new  trial. 
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D.  Baldunrij  for  the  plaintiff.  L  The  plaintiff  recovered 
judgment  against  Brosnan  upon  the  evidence  contained 
in  this  case,  for  the  recovery  of  the  premises  in  question, 
in  January,  1866,  and  in  consequence  of  that  judgment, 
Allen  who  had  become  the  tenant  of  McCarty  of  these 
premises,  by  Brosnan  moving  out  (and  Allen  moving  in,) 
attorned  to  the  plaintiff,  and  Allen  was  turned  out  of  pos- 
session in  March,  1866,  by  the  plaintiff,  with  a  landlord's 
warrant,  for  non-payment  of  rent,  and  in  July,  1866,  this 
action  was  commenced  for  the  mesne  profits. 

n.  The  lowest  degree  of  title  to  land  is  the  naked  pos- 
session. (2  Black.  Com.  196.)  And  this  is  all  the  title 
McCarty  had  to  these  premises  from  1859  to  1866. 

m.  It  seems  Brosnan  was  the  tenant  of  McCarty,  and 
when  the  action  was  commenced  against  him,  it  was  his 
duty  to  give  his  landlord  notice.  (1  B.  S.  748,  §21.)  This 
was  done. 

IV.  McCarty  undertook  to  defend  in  the  name  of  Bros- 
nan, but  failed  in  it. 

V.  If  the  plaintiff  had  obtained  possession  without  suit, 
he  would  have  had  a  right  of  action  against  McCarty  for 
mesne  profits  for  the  time  that  McCarty  had  the  unlawful 
use  of  the  premises.  {See  Leland  v.  Tou%ey^  6  -2VH,,328.) 
The  law  upon  this  point  is  laid  down  in  the  Supreme 
Court  of  the  United  States  thus :  Whoever  takes  and  holds 
possession  of  land  to  which  another  has  a  better  title,  is 
liable  to  the  true  owner  for  all  the  rents  and  profits  which 
he  has  received.  (8  Wheat.  75,  80.  11  MaBs.  Bep.  519. 
Stuyveiard  v.  Tompkins^  9  John.  61.  Wickham  v.  Freemauy 
12  id,  183.) 

VI.  The  evidence  that  McCarty  occupied  the  premises 
unlawfully  is  that  the  title  of  the  plaintiff  and  his  grantor 
is  clearly  established  from  1854  to  the  time  of  the  com- 
mencement of  this  action,  embracing  the  time  that  McCarty 
occupied,  and  it  is  not  to  be  assumed,  without  proof,  that 
McCarty  had  any  right  there. 
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VUL  The  mode  of  proceeding  for  mesne  profits  by  a 
suggestion  upon  the  record,  of  the  recovery  in  ejectment,  is 
understood  to  be  abolished  by  the  Code,  section  455. 
(19  N.  Y.  Rep,  488.)  But  this  statutory  method  was  re- 
stricted to  cases  where  the  claim  was  against  the  defend- 
ant in  the  ejectment  suit.     {Leland  v.  Touseyy  6  HiUj  328.) 

YIU.  The  prineiplet  of  the  Bevised  Statutes  are  not 
superseded,  and  it  is  provided  by  statute,  (2  B,  S,  310,  §  39,) 
that  the  defendant  in  an  action  for  mesne  profits  may  give 
in  evidence  any  matters  in  bar  of  such  claim,  except  such 
as  were  or  might  have  been  controverted  in  the  action  of 
ejectment 

IX.  There  seems  to  be  a  rule  laid  down  that  in  an  action 
for  mesne  profits,  no  defense  of  title  or  other  matter  can 
be  set  up  that  would  have  been  a  bar  to  the  action  of  eject- 
ment. (3  John.  481.  11  id.  461.  Id.  406.  12  id.  183.) 
These  authorities  are,  however,  to  have  the  qualification 
that  in  an  action  of  ejectment  against  a  tenant,  where  the 
landlord  has  had  no  notice  of  the  ejectment  suit,  the  land- 
lord in  a  suit  against  him  for  mesne  profits  will  be  at  liberty 
to  set  up  a  defense  of  title.     (2  Greenl.  Ev:  333,  334,  &c.) 

X  If  McCarty  had  no  proper  notice  of  the  ejectment  suit, 
he  coyld  then  controvert  the  title  of  the  plaintifl:*  in  a  suit 
against  him  for  mesne  profits.  The  provision  of  the  statute 
that  the  tenant  give  notice  to  his  landlord,  and  the  provi- 
sion that  the  defendant  cannot  give  in  evidence  on  the 
trial  for  mesne  profits,  any  matter  in  bar  that  might  have 
been  controverted  in  the  action  of  ejectment,  is,  for  the 
purpose  of  avoiding  unnecessary  litigation ;  and  these  pro- 
visions of  the  statute  are  in  accordance  with  the  settled 
principles  of  law  herein  referred  to  below. 

XI.  K  the  suit  for  mesne  profits  is  against  the  landlord 
and  the  ejectment  suit  was  against  the  tenant  of  the  land- 
lord, the  judgment  against  the  tenant  is  no  evidence  against 
the  landlord  of  the  plaintiff's  title,  unless  the  landlord  had 
notice  of  the  ejectment  suit.     (2  Greenl  Ev.  333,  334  and 
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335,  and  authorities  there  cited.  Hunter  v.  Britts,  3  Camph. 
455.)  Also  Phillips  on  Ev.  with  Cowen  ^  HiWs  Notes,  5th 
American  Ed,  vol,  3,  p.  624,  in  which  the  case  of  Hunter  v. 
Britts  is  fally  set  forth  as  contained  in  3  Camph.  455,  show- 
ing Lord  Ellenborough's  opinion. 

Xn.  This  case  may  be  divided  into  two  branches.  The 
first  may  be  considered  as  embraced  in  the  theory  laid 
down  in  Ainslie  v.  The  Mayory  ^c.  of  N,  Y.j  (1  Barb.  177,) 
where  the  requisite  proof  to  maintin  an  action  like  that 
is  perhaps  correctly  stated  by  the  court.  On  page  178 
in  that  case,  the  counsel  for  the  plaintiff  over  estimated  the 
importance  of  giving  the  judgment  in  evidence,  and  the 
court  may  have  overlooked  the  fact  that  the  judgment 
might  have  the  effect  to  give  possession  of  the  premises  to 
the  plaintiff^  as  against  the  landlord.  But  in  that  case  the 
plaintiff  failed  to  prove  he  ever  had  any  title  or  that  the 
landlord  had  notice  of,  ejectment  suit,  or  that  the  plaintiff 
had  regained  possession.  A  failure  in  proof  of  any  one  of 
the  requisites  named  was  considered  fatal.  {See  1  Ghreenl. 
onEv.52Z]  1  SeK  558.) 

Xm.  In  the  present  case  all  the  requisites  to  maintain 
the  action,  named  by  the  court  in  that  case,  are  fully 
proved, 

XIV.  On  the  subject  of  the  conveyance  from  Rouse  to 
the  plaintiff  being  void,  the  statute  provides  that  a  grant 
shall  be  void  when  the  premises  are  in  the  possession  of  a 
person  claiming  under  a  title  adverse  to  that  of  the  grantor. 
(1  B,  S.  739,  §  160.)  But  the  Code,  even  in  such  a  case, 
(§  111,)  carefully  provides  that  an  action  may  be  maintained 
by  the  grantee  of  land  in  the  name  of  the  grantor.  In 
this  case  the  defendant  McCarty  was  the  grantee  of  Cor- 
ning, and  the  grantee  of  Rouse,  and  held  under  no  other 
title  than  a  naked  possession  obtained  as  a  trespasser  four 
or  five  years  after  he  conveyed  the  premises.  If  there  was 
any  evidence  that  McCarty  remained  in  possession  after 
conveyance  for  the  whole  twelve  years,  he  might  be  con- 
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sidered  as  the  tenant  of  his  grantee,  and  if  there  was  a 
notorioas  disclaimer  of  the  grantee's  title,  there  might  be 
some  sense  in  a  claim  of  adverse  possession.  (1  Wend. 
341.  21  id,  36.)  To  constitute  an  adverse  possession  the 
claim  must  be  under  some  specific  title,  {^ary  v.  Good- 
man^  22  N,  Y.  Bep.  170.)  If  this  case  is  to  be  governed 
by  the  principles  laid  down  by  the  court  in  1  Barb,  above 
referred  to,  without  regard  to  the  notice  by  Brosnan  to 
McCarty  of  the  ejectment  suit,  the  nonsuit  will  be  set 
aside  and  a  new  trial  ordered ;  but  if  the  principles  of  law 
referred  to  in  the  10th  and  11th  points,  and  the  notice 
given  by  Brosnan  to  McCarty  of  the  ejectment  suit,  are 
worthy  of  attention,  the  court  will  order  judgment  for  the 
plaintiff  for  the  amount  claimed  in  the  complaint 

John  T.  Pingreey  for  the  defendant.  I.  Can  the  plaintiff 
recover,  in  an  action  for  mesne  profits,  before  he  has  had 
a  recovery  in  ejectment  against  the  defendant j  or  until  he 
has  settled  by  action  the  title  to  the  premises  in  question 
against  the  defendant  f  In  this  case,  there  was  no  pretense 
that  the  plaintiff  had  ever  recovered  in  ejectment  against 
the  defendant,  or  the  title  ever  been  litigated  between 
them.  It  is  submitted  that  the  case  of  Morgan  v.  Varich^ 
(8  Wend.  SffJy)  is  decisive  of  this  question.  The  court 
says:  "The  action  for  mesne  profits  is  consequent  upon 
a  recovery  in  an  action  of  ejectment.  A  plaintiff  has  no 
right  to  this  action  until  after  judgment  in  the  ejectment 
suit"  The  plaintiff*  claimed  that  he  had  recovered  in 
ejectment  against  one  Michael  Brosnan,  and  had  proven 
that  Brosnan  was,  at  the  time  the  ejectment  suit  was  com- 
menced against  him,  the  tenant  of  McCarty,  the  defend- 
ant in  this  action,  and,  therefore,  the  record  was  conclu- 
sive evidence  of  the  plaintiff's  title  and  possession  against 
the  defendant  McCarty.  In  this  the  plaintiff  was  in<*error. 
The  Laws  of  1862.  {eh.  485,  p.  977,)  declare,  that  such 
record  shall  be  conclusive  as  to  the  title  established  in 
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Buch  action,  upon  the  party  against  whom  the  same  is 
rendered ;  and  against  all  persons  claming  from,  through 
or  under  such  party,  ht/  title  accruing  after  the  commencement 
of  8uch  action.  The  defendant,  McCarty,  did  not  claim, 
under  the  defendant,  Brosnan,  in  the  action  of  ejectment, 
and  consequently  the  record  in  that  action  of  ejectment 
was  no  evidence  against  McCarty,  of  the  plaintiff's  title 
or  possession.  Nor  does  the  fact  that  Brosnan  was  the 
tenant  of  McCarty,  at  the  time  of  the  commencement  of 
the  ejectment  suit,  change  the  force  of  the  act  of  1862. 
The  evidence  shows,  he  was  not  the  tenant  of  McCarty 
when  the  judgment  in  ejectment  was  obtained.  It  is  sub- 
mitted that  an  action  for  mesne  profits  cannot  be  main- 
tained until  the  title  has  been  put  at  rest  between  the 
parties.     In  this  case,  it  has  never  been  settled. 

II.  The  plaintiff  showed  no  title  to  the  premises.  His 
pretended  title  was  void.  The  evidence  showed,  that  at 
the  time  of  the  conveyance  to  him,  the  defendant  was  in 
possession,  claiming  title.  {See  1  R,  S.  Udm.  ed.  p,  690, 
§  147.)  It  also  showed  that  the  defendant  had  been  in 
possession,  seven  or  eight  years.  In  fact,  the  plaintiff 
had  never  been  in  possession,  and  his  grantor  had  never 
been  in  possession,  nor  had  the  plaintiff's  grantor  ever 
received  any  rents,  but  the  defendant  was  in  possession 
adversely.     {See  2  B.  S.  Edm.  ed,  p.  713,  §  6.) 

m.  There  was  no  evidence  that  the  plaintiff  had  legally 
regained  possession  of  the  premises.  He  did  not  produce, 
nor  did  he  offer  to  prove  that  any  writ  of  possession  had 
ever  been  issued  on  the  judgment,  or  the  defendant, 
McCarty  or  Brosnan,  had  been  turned  out,  or  he,  the 
plaintiff,  p.ut  into  possession  under  that  judgment. 

By  the  Courtj  E.  Darwin  Smith,  P.  J.  A  dissiesee  of 
land  ctonot  maintain  an  action  against  the  dissiesor,  or 
any  one  acting  under  him,  for  an  injury  to  the  premises 
while  he  is  out  of  possession,  but  after,  a  re-entry  he  can 
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recover  for  any  each  injury  and  for  the  rents  and  profits. 
(9  John.  61.  12  id.  183.  6  Bacon's  Ab.  566.  ffotchkiis  v. 
Auburn  and  Rochester  Railroad  Company^  36  Barb.  613.) 
The  plaintiff  brought  ejectment  against  Brosnan,  a  tenant 
of  the  defendant,  and  recovered.  The  tenant  gave  notice 
to  the  defendant  of  the  commencement  of  the  suit  against 
him,  as  required  by  the  statute  in  such  case,  and  the  defend- 
ant must  be  deemed,  under  the  evidence  in  the  case,  to  have 
assumed  the  defense  of  the  action.  In  this  view  of  the  evi- 
dence and  of  the  facts,  the  recovery  in  the  ejectment  suit  was 
conclusive  against  him.  It  is  true  that  the  statute  declares 
the  recovery  in  ejectment  to  be  "  conclusive  against  the 
defendant  and  all  persons  claiming  through  or  under  such 
party  by  title  occurring  after  the  commencement  of  the 
action."  But  the  defendant  having  notice  of  the  action,  and 
having  assumed  its  defense,  must,  I  think,  be  deemed  the 
real  party  in  the  suit,  within  the  spirit  and  intent  of  the 
statute,  or  if  not  he  is  to  be  bound  by  the  recovery  on  the 
ground  that  he  had  notice  of  the  suit  and  was  called  on  to 
defend.  {Adams  on  Ejeetmenty  337.  Hunter  v.  Britts^  3  Camp. 
445.  2  Oreenleafon  Evidence,  §§  333,  334.)  It  follows  from 
these  principles  that  the  action  was  properly  brought  for  the 
mesne  profits  against  the  defendant,  and  was  sustainable. 
He  received  the  rents  pending  the  ejectment  suit  from 
Brosnan,  his  tenant,  and  it  was  admitted  that  the  amount 
so  received  by  him  was  $308.  The  action  for  such  mesne 
profits  as  a  substitute  for  the  suggestion  upon  the  record 
given  by  the  Revised  Statutes,  (2  R.  8.  310;  19  K  Y. 
Rep.  88;)  lay  against  him,  I  think,  on  the  ground  that  he 
was  the  real  party  defending  the  action  and  was  bound  by 
the  recovery  therein.  But  if  he  was  not  concluded  on 
this  ground,  he  was  then  clearly  liable  for  such  rents  and 
profits  at  common  law  after  the  plaintiff  recovered  posses- 
sion, on  the  ground'  that  he  had  actually  received  such 
rents  and  profits.  {Morgan  v.  Varich,  8  Wend.  587. 
Leland  v.  Tousey,  6  EiU^  328.    8  Wheatm^  80.  .  11  Mass. 
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Rep,  569.)  The  plaintiff  showed  title,  at  the  circuit,  and 
produced  the  records  and  proceedings  in  the  ejectment 
suit,  and  proved  that  he  had  been  restored  to  the  posses- 
sion. The  defendant,  if  not  concluded  by  the  recovery  in 
such  suit,  was  at  liberty  to  defend  the  action  and  disprove 
the  plaintiff's  title.  This  he  did  not  attempt  to  do,  and 
in  fact  he  made  no  defense.  I  cannot  see,  therefore,  why 
the  plaintiff  was  not  entitled  to  a  verdict,  and  think  there 
should  be  a  new  trial,  with  costs  to  abide  the  event. 

» 
New  trial  granted. 

[MovBOB  Gbbbbal  Tbbm,  September  7,  1868.    B,  J),  Smiih,  Johmon  and 
/.  C.  Smith,  Jostioes.] 


Eliza  E.  Townsend  vs.  Stephen  T.  Hayt. 

By  a  judgment  in  partition,  lot  No.  2  of  the  premiBes  partitioned  was  set  off 
and  assigned  to  the  plaintiff  by  ito  number,  and  by  metes  and  bonndSi  by 
which  it  was  bounded  south  by  lot  No.  8,  which  was  assigned  to  McB.  under 
whom  the  defendant  claimed.  These  lots  were  both  designated  on  a  map 
or  allotment  of  great  lot  No.  9,  known  as  the  third  allotment.  In  such  judg- 
ment reference  was  had  to  this  map  and  allotment,  but  the  judgment  did  not 
assume  to  divide  any  of  the  lots,  or  to  change  the  original  lines  thereof,  the 
measurements  and  descriptions  therein  being  simply  designed  to  give  the 
boundaries  of  the  lots  according  to  the  original  lines  of  such  lots  upon  the 
said  third  allotment.  The  surveyor,  in  describing  and  in  running  the  lines 
of  lot  No.  2,  made  a  mistake  in  respect  to  the  southern  boundary,  by  which 
he  apparently  added  a  strip  of  land,  the  whole  length  of  said  lot,  of  abou^ 
fourteen  rods  in  width,  to  lot  No.  8,  and  diminished  the  size  of  lot  No.  2,  to 
that  extent. 

Held  1.  That  the  plaintiff  was  entitled  to  the  whole  of  lot  No.  2,  and  had  title 
to  it ;  and  that  this  error  of  the  surveyor  did  not  affect  such  title. 

2.  That  it  was  clearly  the  intention  of  the  commisUoners  to  assign  the  plain- 
tiff, in  the  partition,  the  whole  of  lot  No.  2,  as  the  same  was  known  and 
designated  on  the  original  map  of  the  third  allotment  of  great  lot  No.  9 ; 
and  the  mistake  of  the  oommissioners  was  a  mere  misdescription  of  tl» 
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boundarieB  of  said  lot,  and  not  an  assignment  of  the  particolar  pircel  of 
land  independent  of  its  original  lines  and  its  true  boundary. 
8.  That  although,  if  possession  had  been  taken  of  lot  No.  8,  and  it  had  been 
fenced,  used  and  occupied  up  to  the  erroneous  line,  and  such  adverse  use 
had  been  acquiesced  in,  or  such  line  recognized  as  the  true  line,  for  the 
period  of  twenty  years,  it  would  have  become  the  legal,  fixed  and  boundary 
line  of  division  between  lots  No.  2  and  3,  by  force  of  the  statute,  yet  as  the 
erroneous  line  ran  through  wild  land,  with  no  clearing,  improvement  or  fence 
on  either  side  of  it,  and  there  was  no  question  of  adverse  possession,  the 
location  of  the  line  as  made  by  the  survey  had  about  it  none  of  the  elements 
of  a  line  located  by  the  parties  m  paUt  where  rights  have  been  acquired 
upon  the  assumption  that  it  is  the  true  line. 

4.  That  it  was  a  case  of  mutual  MutakSf  the  commissioners  being  the  agents  of 
both  parties,  and  the  plaintiff  having  done  nothing  to  estop  her  from  assert- 
ing her  right  to  hold  the  whole  of  lot  No.  2,  to  the  extent  of  the  true  southern 
boundary. 

5,  That  McB.  and  the  defendant  claiming  under  him,  could  not  hold  the  strip 
of  land  belonging  to  lot  No.  2,  it  being  confessedly  not  a  part  of  lot  No.  8, 
and  they  never  having  been  in  possession  of  it,  or  exercising  any  rights  of 
possession  over  it  calling  upon  the  plaintiff  to  assert  her  rights  in  respect  to 
the  disputed  territory. 

Accordingly  hdd  that  an  action  would  lie  by  the  plaintiff  against  the  defendant 
for  trespass,  in  cutting  timber  upon  the  disputed  territory.   , 

This  is  an  action  of  trespass  to  recover  damages  for 
cutting  timber  on  land  claimed  by  the  plaintiff,  and  the 
question  in  dispute  is  in  whom  is  the  title  to  the  land 
where  the  timber  was  cut,  and  this  depends  on  the  loca- 
tion of  the  boundary  line  between  lands  of  the  plaintiff, 
*  and  lands  of  the  party  giving  the  defendant  license  to  cut 
the  timber,  and  who  for  the  purposes  of  the  injury  may 
be  called  the  defendant  The  south  line  of  the  plaintiff's 
being  the  north  line  of  the  defendant's  land.  The  plaintiff 
derives  title  from  Sarah  MulhoUen  through  conveyances 
vesting  the  title  in  Samuel  Erwiil,  a  devise  by  his  will  to 
his  five  children,  and  a  partition  of  the  lands  among  the 
devisees,  whereby  that  portion  adjoining  and  north  of  the 
lands  of  the  defendant,  was  allotted  to  the  plaintiff.  The 
deeds  from  the  common  source  of  title  under  which  both 
plaintiff  and  defendant  claimed  bore  the  same  date,  each 
referred  to  a  map  on  the  margin  of  the  deed  which  waa 
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identical  on  both  deeds,  and  the  description  referred  to  a 
survey  made  by  Samuel  Colgrove  in  1810,  of  lot  No.  9  in . 
the  partition  of  the  town  of  Erwin  among  the  heirs  of 
Arthur  Erwin,  and  which  lot  No.  9  is  covered  by  the  map 
referred  to.  The  plaintiff  is  the  owner  of  lot  No.  2,  and 
the  defendant  of  lot  No,  3,  in  the  subdivision  among  the 
heirs  of  MulhoUen. 

In  the  partition  made  in  1839,  28  years  before  the  com- 
mencement of  this  action,  between  the  devisees  of  Samuel 
Erwin,  the  south  line  of  the  land  assigned  to  the  plaintiff 
is  located  by  a  visible  boundary  and  monuments,  and  is  the 
line  to  which  the  defendant  claims.  The  record  of  this 
partition  was  produced  by  the  plaintiff  as  the  evidence  of 
her  title  in  severalty  to  the  land  in  question.  The  same 
line  is  located  as  the  south  line  of  the  plaintiff's  lands  by 
the  map  which  was  made  and  certified  by  the  commis- 
sioners in  partition  and  filed  as  a  part  of  the  proceedings 
therein.  The  plaintiff  proved  that  this  line  was  located 
and  made  by  the  commissioners  in  partition  as  the  south 
line  of  the  plaintiff's  land,  but  alleged  and  attempted 
to  prove  that  it  was  so  located  and  made  by  a  mistake  of 
the  cotnmissioners,  or  of  the  surveyor,  who  was  one  of 
them. 

The  counsel  for  the  defendant  requested  the  court  to 
charge  the  jury  that  the  line  having  been  located  by  pro- 
ceedings and  judgment  in  partition,  the  plaintiff  could  not 
recover  damages  for  timber  cut  south  of  that  line.  And 
to  the  refusal  of  the  court  so  to  charge,  the  defendant's 
counsel  excepted.  The  counsel  for  the  defendant  also  re- 
quested the  court  to  instruct  the  jury  that  the  line  of  the 
plaintiff' 's  land  having  been  located  by  the  proceedings 
and  judgment  in  partition,  the  plaintiff  could  recover  only 
her  proportionate  share  of  the  damages  for  the  timber  cut 
thereon  in  case  the  jury  should  find  the  south  line  of  the 
land  was  as  claimed  by  the  plaintiff,  and  to  the  refusal  of 
the  court  so  to  charge,  the  defendant's  counsel  excepted. 
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The  jury  found  a  verdict  for  the  plaintiff,  and  the  defend* 
ant  having  made  a  case  and  Exceptions,  appealed  from  the 
judgment  entered  thereon. 

Spencer^  Thompson  ^  MilUy  for  the  appellant  1.  The 
plaintiff  having  acquiesced  in  the  line  located  by  the 
proceedings  and  judgment  in  partition  for  twenty-eight 
years  by  permitting  that  location  to  stand,  is  concluded 
by  the  judgment  and  by  acquiescence  under  it,  {dbm 
questioning  the  correctness  of  it  as  against  the  defendant 
{Baldwin  v.  Brovm^  16  N,  T.  Bep,  359.  Pierson  v.  Mother^ 
30  Barb.  81.  Sunt  v.  Johnson,  19  N.  Y.  Bep.  279.)  1.  The 
record  in  partition  notoriously  fixed  the  location  by  well 
known  boundaries  and  visible  monuments  made  and 
placed  for  the  purpose,  and  it  was  an  act  of  acquiescence 
to  permit  that  judgment  to  stand  without  applying  to  the 
court  to  open  it  and  correct  the  alleged  mistake.  2.  An 
acquiescence  in  a  line  between  lands  adjoining,  for  a  period 
sufficient  to  bar  a  title  by  adverse  possession  is  sufficient 
to  establish  such  line,  though  the  lands  are  wild  and  un- 
cultivated, and  unoccupied.  {Hunt  v.  Johnson,  19  N,  F. 
Bep.  279,  298.  Baldwin  v.  Brown,  16  id.  359.)  3.  The 
plaintiff  is  precluded  upon  principles  of  public  policy  from 
Betting  up  a  line  in  opposition  to  one  established  by  record 
to  which  she  is  a  party,  and  which  has  been  acquiesced  in 
for  so  long  a  period.  {Baldwin  v.  Brown,  16  N.  T.  Bep. 
359,  364.  Piersony.  Mosher,  30  Barb.  81,  84.)  4.  And 
the  acquiescence  in  such  cases  affords  ground  not  merely 
for  an  inference  of  fact  to  go  to  the  jury,  as  evidence  of 
an  original  parol  agreement,  but  for  a  direct  legal  inference 
as  to  the  true  boundary  line.  It  is  proof  of  so  conclusive 
a  nature  that  the  party  is  precluded  from  offering  any 
evidence  to  the  contrary.  {Baldwin  v.  Brown,  16  JT.  Y. 
Hep.  359,  363.) 

XL  The  plaintiff  makes  title  through  the  record  in  parti- 
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tion  which  being  evidence  for  her  for  that  purpose  cannot 
be  impeached  or  contradicted  by  her.  It  is  equally  con- 
clusive upon  her  in  this  a  collateral  action  as  if  the  de- 
fendant were  a  party  to  it.  {Candee  v.  Lordj  2  Comst  269. 
McCaHhy  v.  Marsh,  1  Seld,  263.  WUU  v.  Merritt,  3  id.  352. 
Vanderpoelv,  Van  Valkenburff,  2  id.  190.  Skinnion  v.  Kellet/, 
18  N.  Y.  Rep.  355.  Whittaker  v.  Merrill,  28  Barb.  626. 
Jackson  v.  ffaabrouck,  3  tTbAw.  331.)  The  line  in  question 
was  fixed  and  located  by  the  proceedings  in  partition  by 
certain  boundaries  and  monuments,  so  that  there  is  no 
room  for  any  claim  that  the  line  to  which  the  proceedings 
have  reference  was  anj'  other  than  the  one  indicated  by  the 
marks  and  monuments  made  or  referred  to  by  the  commis- 
sioners. The  allotment  to  the  plaintiff,  in  the  partition, 
describes  the  south  line  as  commencing  at  a  post,  running 
281  rods,  and  terminating  at  a  post.  The  map  of  the 
partition  indicates  the  same  lines  and  the  same  measure- 
ments. Sharp,  the  surveyor  and  one  of  the  commissioners, 
swears  that  he  made  the  line  indicated  on  the  map,  and 
that  he  made  the  corners.  Thompson,  the  axeman,  swears 
that  he  knew  nothing  of  a  line  further  south.  The  actual 
measurement  of  the  line  now  claimed  by  the  plaintiff  is 
three  hundred  and  one  rods,  or  twenty  rods  longer  than 
that  given  in  the  record  or  upon  the  map.  The  certificate 
upon  the  map  filed,  shows  that  the  allotment  to  the 
plaintiff  was  made  by  actual  survey  as  represented  on  the 
map. 

ni.  The  proceedings  and  judgment  in  partition  em- 
braced all  the  lands  held  by  the  parties  as  devisees  of 
Samuel  Erwin.  {Certificate  of  commissioners.)  The  parties 
other  than  the  plaintiff  must  be  held  to  have  accepted  the 
portions  allotted  to  them  in  severalty,  and  can  claim 
nothing  more.  The  plaintiff,  in  like  manner,  is  precluded 
from  claiming  any  lands  other  than  those  alotted  to  her ; 
but  whether  precluded  by  acceptance  or  not,  they  are  all 
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bound  by  the  judgment  in  partition.  (Jackson  v.  ffasbrouckj 
3  John,  331.)  1.  Inasmuch  as  the  proceedings  and  judg- 
ment in  partition  locate  the  south  line  of  the  plaintiff' 's 
land  by  fixed  and  determinate  boundaries  and  monuments, 
the  judgment  must  be  regarded  as  a  judicial  determination 
of  its  location,  estopping  the  parties  as  between  them- 
selves from  alleging  error  or  mistake  in  regard  to  it.  2.  If 
the  parties  to  the  partition  are  estopped  as  between  them- 
selves, one  of  them  cannot  allege  error  or  mistake,  as 
against  a  stranger,  for  this  would  destroy  the  equality  of 
partition  as  determined  by  the  judgment.  And  such  is 
actually  the  case  here.  The  plaintiff",  if  her  claim  prevails, 
will  get,  instead  of  the  258  acres  allotted  to  her,  269  24-100 
acres,  or  more  than  thirteen  acres  beyond  the  quantity 
which  the  deeds  under  which  she  claims  purport  to  con- 
vey. 3.  The  deed  from  the  sheriff  of  Steuben  county  to 
Thos.  J.  Magee,  and  describing  the  defendant's  land  as 
containing  214  acres,  is  immaterial,  so  far  as  the  question 
raised  by  the  exceptions  is  concerned.  This  deed  calls 
for  the  N.  E.  and  N.  W.  corners  of  the  lot  and  a  straight 
line  between  them,  and  distances  must  yield  to  these, 
when  ascertained.  So  the  quantity  of  land  must  yield  to 
ascertained  boundaries.  The  question  raised  by  the  excep- 
tions is  on  the  plaintiff*'s,  and  not  on  the  defendant's  title. 
4.  The  remedy  of  the  party  alleging  a  mistake  in  the 
location  of  the  line  was  to  apply  to  the  court  to  open  the 
judgment  and  correct  the  mistake. 

rV.  If  the  line  was  located  by  the  proceedings  and  judg- 
ment in  partition  so  as  to  leave  undivided  lands  on  the  south 
of  it  belonging  to  the  devisees  of  Samuel  Erwin,  the  plain- 
tiff being  a  tenant  in  common  of  only  one  fifth,  can  recover 
only  that  proportion  of  the  damages. 

Bradley  ^  Kendall^  for  the  respondent.  I.  The  court 
could  not  assume,  or  direct  the  jury  to  find,  that  the  line 
marked  fourteen  rods  north  of  south  line  of  lot  2,  was  by 


340  CASES  m  THE  SUPREME  COURT. 

Townsend  v.  Hayt. 

the  judgment  in  partition,  located  as  the  south  line  of  the 
land  thereby  allotted  to  the  plaintiff.  1.  The  judgment 
in  partition  awards  to  her  both  lots,  one  and  two,  and  the 
south  line  of  the  latter  is  the  south  line  of  the  land  thus 
allotted  to  her  by  that  judgment.  2.  The  description  of 
the  parcel,  comprised  of  lots  one  and  two,  as  ^ven  in  the 
judgment,  without  regard  to  the  numbers  of  the  lots, 
makes  the  south  line  of  lot  2  the  south  line  of  his  land 
thus  awarded,  (a.)  The  location  of  the  south  line  and 
southeast  corner  of  the  Matthew  McHenry  lot,  lying  north 
of  lot  one,  was  established  by  the  evidence.  And  by  the 
judgment  in  partition,  it  appears  that  the  east  line  of  the 
land  thereby  awarded  to  the  plaintiff,  is  112  rods  in  length, 
extending  south  from  the  southeast  comer  of  the  McHenry 
lot.  That  line  is  the  east  line  of  these  lots  one  and  two, 
and  necessarily  extends  to  the  southeast  corner  of  lot  two. 
The  judgment  in  partition  also  bounds  the  parcel  allotted 
to  the  plaintiff,  on  the  north  by  the  McHenry  lot.  The 
latter  is  the  northern  boundary  of  lot  one,  the  line  the 
same  bearing.  To  insist  that  the  south  line  of  the  land 
thus  allotted  to  the  plaintiff  is  farther  north  than  the  south 
line  of  lot  two,  is  to  pontradict  the  judgment.  (6.)  Nor 
does  the  fact  that  Mr.  Tharp,  one  of  the  commissioners, 
marked  the  line  fourteen  rods  north  of  the  south  line  of 
lot  2,  make  that  the  line  of  the  land  allotted  to  the  plain- 
tiff. He  did  not,  nor  did  the  commissioners  assume  to 
locate  the  line.  That  was  fixed  before.  His  effort  was  to 
ascertain  its  location,  and  in  that  he  was  in  error.  This 
parcel  had  a  distinct  location  and  boundaries,  and  they 
are  given.  They  did  not  attempt  to  divide,  but  awarded 
it  to  the  plaintiff  entire.  ((?.)  And  Mr.  Tharp  explains 
and  gives  the  reason  why  he  failed  to  find  the  line  of  the 
parcel  thus  allotted.  He  knew  the  southeast  corner  of  the 
parcel  was  the  southeast  comer  of  lot  2,  and  was  112 
rods  south  from  the  southeast  corner  of  the  McHenry  lot. 
He  erroneously  supposing  that  the  hemlock  at  the  creek 
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(which  was  the  northeast  comer  of  lot  6,  in  the  range  of 
lots  on  the  east,}  was  the  northeast  corner  of  the  McHenry 
lot,  and  the  northeast  corner  of  lot  1,  ran  from  that  the 
requisite  distance,  112  rods.  But  it  turned  out  that  such 
point  at  the  creek  was  fourteen  rods  north  of  the  proper 
comer,  and  included  land  with  which  the  commissioners 
had  nothing  to  do,  while  the  tme  corner,  which  Tharp 
failed  to  find,  was  a  large  hemlock  on  the  hill,  fourteen 
rods  south  from  that  at  the  creek,  (d.)  The  map  drawn 
by  Tharp  was  the  product  of  this  error.  This  map  con- 
tradicted the  judgment,  if  it  is  treated  as  making  the  hem- 
lock  at  the  creek  a  comer.  The  judgment  makes  the 
southeast  corner  of  the  McHenry  lot  the  comer.  The  map 
makes  the  length  of  the  east  line  correct  But  on  the 
assumption  that  it  runs  from  the  comer  at  the  creek,  it 
includes  fourteen  rods  in  width  of  the  McHenry  lot,  while 
the  judgment  bounds  the  parcel  in  question  by  the  south 
line  of  the  McHenry  lot.  (e.)  The  judgment  must  con- 
trol, and  if  necessary  or  desirable,  the  lines  described  in 
the  map  will  be  treated  as  the  lines  described  in  the  judg- 
ment, although  not  correctly  drawn  in  reference  to  adja- 
cent lands,  to  which  the  judgment  in  no  manner  relates. 
The  map  will  be  deemed  simply  one  of  the  lands  which 
were  the  subject  of  the  proceedings  in  partition,  of  which 
the  McHenry  lot  and  the  lands  in  the  range  were  not  a 
part  (/.)  The  south  line  of  lot  2  was  the  south  line  of 
the  land  allotted  to  the  plaintifi*  as  located  by  the  commis- 
sioners. The  marking,  by  Tharp,  another  line  was  not  an 
act  of  location,  but  was  the  mere  result  of  his  failure  to 
find  the  south  line.  It  was  no  mistake  in  making  loca- 
tion of  the  line,  but  an  error  in  marking  and  representing 
it,  growing  out  of  a  mistake  as  to  the  place  of  location. 

n.  But  if  it  be  assumed  that  the  north  one  of  the  two 
lines  was  located  by  the  judgment  in  partition  as  the  south 
line  of  the  land  awarded  to  the  plaintiff  so  as  to  leave  the 
strip  fourteen  rods  in  width  between  the  two  lines  undi- 
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vided  between  the  plaintiff  and  her  co-tenants  in  common, 
the  defendant's  exceptions  would  not  be  effectual.  1.  The 
plaintiff  in  that  case  would  certainly  be  entitled  to  recover 
her  portion  of  the  damage.  That  disposes  of  the  first  ex- 
ception. (Zabriskie  v.  Smithy  3  Kern.  336.  Abhe  v.  Clnrk^ 
31  Barb.  238.  Van  Deusen  v.  Toung,  29  id.  9.)  2.  And 
that  portion  it  seems  would  in  such  case  be  seven-twenti- 
eths, which  disposes  of  the  second  exception  as  that  request 
assumed  one-fifth,  3.  And  if  the  evidence  had  established 
the  facts  assumed  in  the  second  request,  so  as  to  give  force 
to  the  exception,  the  effect  would  only  be  to  reduce  the 
recovery  had,  to  correspond  with  the  interest  of  the  plain- 
tiff, as  no  such  defense  is  alleged  in  answer.  (Code^  §  148. 
See  cases  above  cited.)  Such  an  assumption  of  location  of 
line  cannot,  however,  be  supported, 

III.  The  evidence  presented  merely  questions  of  fact  for 
the  purpose  of  the  disposition  of  the  whole  case,  and  they 
were  fully  submitted  without  any  exception,  and  the  defend- 
ant made  no  request  for  the  submission  of  any  question 
for  the  jury.  1.  The  question,  as  submitted,  was  for  the 
jury  to  find  the  location  of  the  south  line  of  lot  two,  or 
between  that  and  lot  three.  And  whether  the  plaintiff' 
had  established  her  title  to  that  line.  This  presented  the 
whole  case.  The  court  assumed,  as  the  evidence  estab- 
lished, that  lots  one  and  two  were  allotted  to  the  plaintiff 
2.  The  question  arising  upon  the  evidence  whether  the 
north  one  of  the  two  lines  was  made  as  the  south  line  of 
the  land  allotted  to  the  plaintiff,  or  was  the  result  of  a 
mistake  as  to  its  location,  and  did  not  represent  the  south 
line  as  located,  was  also  submitted  to  the  jury.  Thus  the 
jury  was  called  upon  to  determine  whether  the  south  line 
was  actually  located  where  one  was  marked  by  Tharp,  or 
whether  that  line  was  thus  marked  by  mistake  and  falsely 
represented  the  location  of  the  south  line.  3.  The  defend- 
ant cannot  now  insist  that  the  question  in  reference  to  the 
marking,  and  location  of  the  line  should  have  been  differ- 
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ently  or  more  specifically  submitted  as  he  made  no  request 
to  that  effect 

IV,  The  defendant  did  not,  nor  did  those  under  whom 
he  acted,  have,  or  claim  to  have,  any  right  to  go  upon  any 
part  of  lot  two.  Their  rights  were  confined  to  the  lot  adjoin- 
ing on  the  south,  known  as  lot  three.  And  they  acquired 
DO  rights  on  the  assumption  that  the  north  one  of  the  lines 
referred  to,  was  the  true  line  of  lot  three.  They  knew 
that  the  plaintiff  claimed  otherwise  when  they  committed 
the  trespass. 

By  the  Court,  E.  Darwin  Smith,  J.  The  plaintiff  being 
the  owner  of  lot  No.  2,  and  the  defendant  of  lot  No.  3,  under 
the  same  title  and  allotment,  the  only  question  in  dispute 
between  them  is  simply  in  respect  to  the  division  line  be- 
tween the  two  lots.  This  question  was  litigated  at  the 
trial  as  one  of  fact,  and  the  jury  by  their  verdict  have  settled 
it  in  favor  of  the  plaintiff,  and  aflirmed  her  claim  in  respect 
to  the  true  southern  line  of  lot  number  two.  The  case  having 
been  properly  submitted  to  the  jury,  and  there  being  no  ex- 
ception to  the  charge,  to  disturb  their  verdict  upon  the  evi- 
dence, the  only  question  necessary  for  our  consideration  is 
upon  the  exception  to  the  refusal  of  the  judge  to  charge  as 
requested.  The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that  the  commissioners  in  parti- 
tion having,  at  the  time  of  making  the  partition,  actually 
surveyed  and  marked  the  northerly  line  of  these  two  lines 
in  question,  by  the  proceedings  and  judgment  given  in 
evidence  in  the  partition  between  the  plaintiff  and  others, 
the  line  in  question  was  located  as  claimed  by  the  defend- 
ant, and  the  plaintiff'  could  not  recover  for  any  timber  cut 
on  the  south  side  of  that  line.  The  defendant's  exception 
upon  the  refusal  of  the  judge  to  charge  a&  requested  pre- 
sents the  first  and  chief  point  for  our  consideration.  This 
exception,  I  think,  is  not  well  taken.  In  the  judgment  in 
partition^  lot  No.  2  was  set  off  and  assigned  to  the  plaintiff 
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by  its  number  and  metes  and  bounds,  by  which  it  was 
bounded  south  by  lot  No.  3.  These  lots  were  both  known 
and  designated  on  a  map  or  allotment  of  great  lot  No.  9, 
known  as  the  third  allotment.  In  the  judgment  in  parti- 
tion reference  was  had  to  this  map  and  allotment.  The 
judgment  in  partition  did  not  assume  to  divide  any  of 
these  lots,  or  to  change  the  original  lines  of  the  lots,  or  any 
or  either  of  them.  It  simply  assigned  and  set  off  lot  two 
to  the  plaintiff  and  then  proceeded  to  give  the  boundaries 
of  such  lots  by  metes  and  bounds.  The  measurements 
and  descriptions  in  the  judgment  were  simply  designed  to* 
give  the  boundaries  of  these  lots  according  to  the  original 
lines  of  said  lots  upon  the  said  third  allotment.  The  proofs 
show  that  the  surveyor,  in  describing  and  in  running  the 
lines  of  lot  TSo,  2,  made  a  mistake  in  respect  to  the  south- 
ern boundary  of  said  lot,  by  which  he  apparently  added  a 
strip  of  land  the  whole  length  of  said  lot,  of  about  four- 
teen rods  in  width,  to  lot  No.  3,  $ind  diminished  the  size 
of  lot  No,  2  to  that  extent.  The  proof  clearly  shows  that 
this  was  a  mistake  of  the  surveyor  in  running  out  said  lot 
No.  2,  and  the  jury  have  so  found.  But  this  survey  and 
mistake  does  not  affect  the  actual  rights  of  the  parties. 
The  plaintiff  was  entitled  to  the  whole  of  lot  No.  2.  She 
has  title  to  it,  unquestionably,  and  this  error  of  the  sur- 
veyor does  not  affect  that  title.  It  was  clearly  the  inten- 
tion of  the  commissioners  to  assign  her,  in  the  partition, 
the  whole  of  said  lot  No.  2,  as  the  same  was  known  and 
designated  on  the  original  map  of  the  third  allotment  of 
said  great  lot  No.  9.  The  mistake  of  the  commissioners 
is  a  mere  misdescription  of  the  bounds  of  said  lot,  and  not 
an  assignment  of  the  particular  parcel  of  land  independ- 
ent of  its  original  lines  and  its  true  boundary.  It  is  doubt- 
less true,  however,  if  possession  had  been  taken  of  lot  No. 
3  and  it  had  been  fenced,  used  and  occupied  up  to  the 
erroneous  line,  and  such  adverse  use  had  been  acquiesced 
in,  or  such  line  recognized  as  the  true  line,  for  the  period 
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of  twenty  yeara^  it  would  have  become  the  legal,  fixed  and 
boundary  line  of  division  between  lots  two  and  three  by 
force  of  the  statute.  {Baldunn  v.  Brawny  16  N.  Y.  Bep. 
362.)  But  the  erroneous  line  ran  through  wild  land. 
There  was  no  clearing,  improvement  or  fence  on  either 
side  of  it,  and  no  question  of  adverse  possession  is  in  the 
case ;  and  the  location,  if  it  can  be  so  called,  of  said  line 
as  made  by  the  said  survey  has  about  it  none  of  the  ele- 
ments of  a  line  located  by  the  parties,  in  pai$,  where  rights 
have  been  acquired  upon  the  assumption  that  it  is  the  true 
line,  till  the  cutting  of  the  timber  which  constituted  the 
trespass  for  which  this  action  was  brought.  It  \(  as  a  case 
of  mutual  mistake,  for  the  commissioners  were  the  agents 
of  both  parties,  and  the  plaintiff  has  done  nothing  to  estop 
her  from  asserting  her  rights  to  hold  the  whole  of  lot  J^o. 
2  to  the  extent  of  its  true  southern  boundary.  I  do  not 
see  any  ground  or  pretense  upon  which  McBurney,  or  those 
claiming  under  him,  caa  hold  the  strip  of  land  belonging 
to  lot  No.  2,  from  which  such  timber  was  cut,  by  the  de- 
fendant. It  is  confessedly  not  a  part  of  lot  "No.  3.  He  has 
never  been  in  possession  of  it,  or  exercised  any  rights  of 
possession  or  control  over  it,  calling  upon  the  plaintiff  to 
assert  her  rights  in  respect  to  the  disputed  territory,  before 
the  cutting  of  the  timber  in  question. 

The  motion  for  a  new  trial  should  therefore  be  denied, 
and  judgment  affirmed. 

Judgment  affirmed. 

[MovBOB  Obhbbal  Tbbm,  September  7,  1868.    i,  D.  Smithy  Johmon  and 
/.  a  SmitK,  Joslioes.] 
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Tower. 

Where  a  memoraodum,  made  by  a  witness  in  his  memorandum  book,  of  what 
took  place  at  an  intervivew  was  made  on  the  evening  of  the  day  on  which 
the  interview  occurred,  and  corroborates  the  evidence  giveil  by  the  witness, 
on  the  trial,  it  may  be  received  and  relied  upon  for  that  purpose. 

The  just  administration  of  the  laws  requires  that  where  there  is  a  decided  pre- 
ponderence  of  evidence  upon  one  side,  that  should  always  be  followed, 
where  the  witnesses  on  both  sides  are  equally  candid,  intelligent  and  posi- 
tive in  their  statements. 

Where  the  preponderance  in  the  evidence  is  so  decided  as  to  lead  very  natu- 
rally to  the  conclusion  that  injustice  has  been  done  to  a  party,  by  the  Judg- 
ment recovered  against  him,  the  judgment,  under  the  well  settled  rule  appli- 
cable to  such  cases,  should  be  set  aside,  and  a  new  trial  directed. 

Whenever  there  is  good  reason  for  believing  that  a  referee  has  nustaken  the 
import  and  preponderance  of  the  evidence  given  on  the  trial,  and  it  is  evi- 
dent that  injustice  has  been  done,  the  judgment  entered  upon  his  report 
should  be  set  aside. 

The  rule  that  no  evidence  is  admissible  which  does  not  tend  to  prove  or  dis- 
prove the  issue  joined,  excludes  all  evidence  of  collateral  facts,  or  those 
which  are  incapable  of  affecting  any  reasonable  presumption  or  inference  as 
to  the  principal  fact  or  matter  In  dispute. 

Where  the  issue  to  be  tried  was,  whether  the  defendants  agreed  to  store.,  insure 
and  sell  the  plaintiff's  goods  for  a  commission  of  five  per  cent ;  Held  that 
evidence  offered,  to  prove  that  broker's  rates  of  commissions  at  the  time  and 
place  in  question,  were  A-om  five  to  seven  per  cent,  without  includhig  either 
storage  or  insurance,  was  properly  excluded. 

APPEAL  by  the  defendants  from  a  judgment  recovered 
upon  a  referee's  report. 

F.  E.  Camwellf  for  the  appellants. 

A.  P.  NicJiokj  for  the  respondent. 

By  the  Courts  Daniels,  P.  J,  The  right  of  the  plaintiff 
to  recover  in  this  action  depended  upon  whether  the  de- 
fendants had  agreed  to  keep  the  property  insured,  which 
the  plaintiff  consigned  to  them  for  sale.  And  the  dispo- 
sition of  this  question  depended  solely  upon  whether  the 
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relation  given  of  the  contract  made  between  the  parties, 
by  the  witness  who  testified  to  it  on  the  part  of  the  plain- 
tiff, was  entitled  to  credit,  after  the  positive  contradiction 
of  it  by  the  defendants'  evidence.  These  three  persons 
are  the  only  surviving  parties  who  were  present  when  the 
contract  was  made,  and  the  only  ones  who  can  give  posi- 
tive evidence  of  its  terms.  Other  evidence  was  given 
tending  in  some  degree  to  corroborate,  as  well  as  to  dis- 
credit the  evidence  of  the  plaintiff's  witness,  and  some 
tending  to  corroborate  the  evidence  given  by  the  defend- 
ants. Before  the  time  when  it  was  claimed  on  the  part  of 
the  plaintiff  the  agreement  in  controversy  was  made,  the 
business  to  which,  upon  its  incorporation,  it  succeeded 
was  carried  on  by  Townsend  &  Go.  And  that  firm  had  a 
portion  of  its  manufactures  in  the  hands  of  Durrie  &; 
Eusher,  in  the  city  of  Ifew  York,  for  sale.  This  property 
the  corporation  contemplated  withdrawing  from  that  firm, 
and  placing  it  in  the  hands  of  the  defendants  for  sale  by 
them,  together  with  such  additional  portion  of  the  manu- 
factures of  the  plaintiffs  as  should  be  consigned  to  the 
city  of  New  York  for  sale.  For  the  purpose  of  accom- 
plishing this  result,  Mr.  Townsend,  since  deceased,  with 
the  managing  director  of  the  plaintiffs,  called  upon  the 
defendants  at  their  office  in  the  city  of  New  York,  the  last 
of  January,  1864,  and  then  the  agreement  relating  to  this 
business  was  entered  into.  On  that  occasion  it  was  agreed 
that  the  defendants  should  receive  the  property  of  Towns- 
end  &;  Co.  and  of  the  plaintiffs  which  Durrie  &  Rusher 
then  had  on  hand,  and  such  other  manufactured  articles 
of  the  same  general  description  as  the  plaintiffs  should 
afterwards  consign  to  them,  and  should  sell  them  for  the 
plaintiffs  for  a  commission  of  five  per  cent.  A  collateral 
dispute,  arose  upon  the  trial  concerning  a  stipulation  form- 
ing part  of  the  agreement,  that  it  should  be  reduced  to 
•writing.  But  it  was  no  farther  important  than  the  inci- 
dental bearing  it  had  upon  the  credit  of  the  witnesses, 
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whose  evidence  related  to  the  terms  of  the  agreement 
itself.  The  managing  director  of  the  plaintiffs  testifying 
that  it  was  to  have  been  reduced  to  writing  by  the  defend- 
ants, while  they  each  as  positively  stated  that  it  was  to  have 
been  done  by  him  and  afterwards  forwarded  to  them  for 
execution.  In  this  particular  the  defendants  were  corrobo- 
rated to  some  extent  by  the  witness  Cavanagh,  who  testified 
that  as  Karr,  the  plaintiffs'  managing  agent,  was  leaving 
the  defendants'  store,  Mr.  Tower  asked  him  to  send  copies 
of  the  agreement  to  be  signed.  With  this  exception  there 
was  no  substantial  disagreement  upon  the  terms  of  the 
contract,  except  upon  that  relating  to  the  obligation  of 
the  defendants  to  keep  the  plaintiffs'  property  insured. 
This  presented  the  substantial  controversy  in  the  action. 

Upon  this  subject  the  plaintiffs'  managing  director  testi- 
fied positively  that  such  an  agreement  had  been  made  be- 
tween Mr.  Townsend,  acting  for  the  plaintifis,  with  the  de- 
fendants ;  and  that  it  was  afterwards  repeated  over  to  him  by 
the  defendant  Foster ;  and  that  he  assented  to  it  on  behalf 
of  the  plaintifib.  This  witness  was  corroborated,  to  some 
extent,  in  this  statement  by  the  memorandum  which  he 
testified  he  made  in  his  memorandum  book  in  the  evening 
of  the  day  on  which  this  interview  took  place.  Although 
the  memorandum  is  begun  in  a  tense  that  strictly  relates 
to  something  to  be  done  in  future,  yet  the  following  por- 
tion of  it  quite  clearly  shows  that  it  was  intended  to  record 
a  transaction  that  had  at  that  time  been  accomplished. 
To  some  extent,  this  memorandum  corroborated  the  evi- 
dence given  by  the  witness,  and  it  was  properly  received 
and  relied  upon  for  that  purpose  by  the  referee.  {Salsey 
V.  SvMebangh,  15.  N,  T.  Rep.  485,  488.)  This  witness  had 
been  examined  on  a  previous  hearing  in  this  action  before 
the  same  referee.  And  on  that  occasion  he  testified  that 
he  made  the  agreement  with  the  defendants  concerning 
the  insurance  and  sale  of  this  property,  making  no  allusion 
to  Mr.  Townsend  as  having  previously  had  any  thing 
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whatever  to  do  with  it.  The  explanation  which  the  wit- 
nesB  gave  of  this  discrepancy  was  that  if  he  did  not  say 
any  thing  about  Mr.  Townsend,  it  was  because  he  was  not 
asked.  This  was  not  a  very  satisfactory  reason  for  his 
omission  to  state  accurately  what  had  transpired  when  the 
contract  was  made.  But  the  discrepancy  itself  was  not  of 
so  material  a  character  as  to  produce  the  conclusion  that 
it  exhibited  an  intention  on  the  part  of  the  witness  to  devi- 
ate from  the  substantial  truth  in  his  relation  of  the  inter- 
view. Though  not  literally,  it  was  substantially  true, 
because  he  did  in  reality  make  the  agreement  on  the  part 
of  the  plaintiffs,  by  accepting  and  assenting  to  the  terms 
previously  settled  upon  between  the  defendant  Foster  and 
Mr.  Townsend.  There  is  clearly  nothing  in  this  circum- 
stance alone  which  could  reasonably  justify  the  conclusion 
that  the  witness  intended  to  allow  himself  to  deviate  from 
what  was  the  substantial  truth  of  the  transaction.  And 
if  he  did  not,  he  should  not  be  discredited,  because  he  did 
not  select  the  terms  he  employed  to  express  his  meaning 
with  the  utmost  care  and  accuracy.  To  some  extent,  it 
would  tend  to  weaken  the  reliance  his  evidence  would 
otherwise  have  produced.  But  how  far  it  should  be 
allowed  to  operate  in  this  respect  was  more  particularly  a 
matter  for  the  consideration  of  the  referee  in  whose  pres- 
ence the  witness  was  examined. 

The  important  evidence  in  the  case  affecting  the  state- 
ments of  this  witness,  is  that  which  was  given  by  the 
defendants  themselves,  corroborated  as  they  were,  in 
part,  by  the  witness  James  Cavanagh.  For  the  plaintiffs' 
witnesses  testified  that  they  were  both  present  when  the 
interview  took  place  in  which  it  was  claimed  the  agree- 
ment was  made,  that  the  defendants  were  to  keep  the 
plaintiffs'  property  insured.  There  is  no  reason  for  sup- 
posing that  the  defendants  did  not  hear,  and  fully  under- 
stand what  was  said  on  that  occasion.  And  they  both 
testify  clearly  and  positively  that  no  agreement  was  made 
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that  they  were  to  keep  this  property  insured.  It  is  true, 
that  these  defendants  were  giving  evidence  for  the  pro- 
tection  of  their  own  interests.  But  in  that  respect  they 
only  differed  from  the  plaintiffs'  witness  in  the  extent  of 
that  interest.  For  being  the  plaintiffs'  managing  director, 
it  may  reasonably  be  supposed  that  he  owned  a  portion  of 
the  stock  of  the  corporation,  which  would  be  enhanced  or 
diminished  in  value  by  the  result  of  the  trial  on  which  his 
evidence  was  given.  No  satisfactory  reason  can  be  gathered 
from  the  evidence  as  jt  is  contained  in  the  case  submitted 
on  this  appeal,  justifying  the  referee  in  rejecting  the  de- 
fendants'  statements,  of  the  nature  of  the  agreement  made, 
and  relying  upon  that  given  by  the  plaintiffs*  witness.  On 
the  contrary,  the  preponderance  of  the  evidence  on  this 
subject  was  decidedly  with  the  defendants.  And  the  just 
administration  of  the  laws  requires  that  that  should  always 
be  followed  where  the  witnesses  are  equally  candid,  intel- 
ligent and  positive  in  their  statements.  There  is  not  only 
greater  certainty  secured  in  that  manner,  that  the  contro- 
versy will  be  accurately  disposed  of,  but  beyond  that,  it  is 
the  only  practical  way  in  which  the  respect  and  confidence 
of  the  public  in  the  administration  of  the  laws  can  be 
surely  maintained  and  preserved.  It  is  not  intended  to  be 
affirmed  that  these  principles  have  been  intentionally  dis- 
regarded in  the  disposition  which  the  learned  referee  made 
of  this  case.  But  the  difficulty  upon  this  part  of  it  is  that 
there  is  nothing  contained  in  the  printed  case  showing 
their  observance. 

The  preponderance  in  the  evidence  is  so  decided  as  to 
lead  very  naturally  to  the  conclusion  that  injustice  has 
been  done  to  the  defendants  by  the  judgment  recovered 
against  them.  And  where  that  is  the  case,  under  the  well 
settled  authority  applicable  to  its  government,  the  judg- 
ment should  be  set  aside,  and  a  new  trial  directed.  In 
the  case  of  Adsit  v.  Wilson^  (7  How.  Pr.  64,  &Q^)  it  was 
held  by  this  court  "to  be  the  legal  duty  of  the  courts  to 
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Bee  that  issues  of  fact  in  their  courts,  are  fully  and  fairly 
tried  ;  and  in  courts  of  record,  if  the  verdict  or  finding  of 
the  factsr  is  so  clearly  without  evidence,  or  against  the 
evidence,  as  to  satisfy  the  court  that  there  is  strong  prob- 
able ground  to  believe  that  the  merits  have  not  been  fully 
and  fairly  discussed,  or  that  the  jury  have  given  their  ver- 
dict under  a  misconception  of  the  law,  or  under  any  im- 
proper extraneous  influence,  and  that  great  injustice  has 
been  done,  the  court  will  set  aside  the  verdict,  not  for  the 
purpose  of  assuming  the  trial  of  th^acts  themselves,  but 
for  the  purpose  of  granting  a  new  trial  by  another  jury,  or 
by  other  triors,  under  circumstances  more  favorable  to  a 
just  result."  This  principle  is  sanctioned  by  Jackson  v. 
Stemberghj  (1  CaineSy  162 ;)  Conrad  v.  Williams^  (6  ffill,  444, 
451;)  Boyd  v.  Oolt,  (20  How.  Pr.  384;)  and  Eartman  v. 
Proudfity  (6  Bo9w,  191.)  There  is  good  reason  for  believing 
that  the  referee  in  this  case  mistook  the  import  of  the 
evidence  given  on  the  trial,  and  when  that  appears  to  have 
been  the  case,  and  it  is  evident  that  injustice  has  been 
done,  the  judgment  recovered  upon  his  report  should  be 
set  aside. 

Several  exceptions  were  taken  to  the  exclusion  of  evi- 
dence which  was  offered  on  the  part  of  the  defendants  on 
the  trial.  There  is  but  one  of  these  which  presents  any 
question  worthy  of  consideration.  And  that  was  taken  to 
the  exclusion  of  the  evidence  offered  to  prove  that  broker's 
rates  of  commissions  for  merely  selling  goods  in  New  York, 
in  1864,  were  from  five  to  seven  per  cent,  without  includ- 
ing either  storage  or  insurance.  Even  if  that  were  true, 
it  would  have  no  effect  whatever  upon  the  solution  of  the 
question,  whether,  upon  the  occasion  in  controversy,  the 
defendants  agreed  to  store,  insure  and  sell  the  plaintiffs' 
goods  for  a  commission  of  five  per  cent.  Many  reasons 
may  have  existed  in  this  case,  inducing  the  defendants  to 
deviate  from  that  rate.  The  evidence  offered  had  no 
necessary  tendency  to  prove  that  they  did  not  deviate  from 
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it  in  this  instance.  And  for  that  reason  it  was  irrelevant. 
^^  The  business  of  a  trial  is  to  ascertain  the  truth  of  the 
allegations  put  in  issue/'  and  '^  no  evidence  is  admissible 
which  does  not  tend  to  prove  or  disprove  the  issue  joined." 
(Starkie  on  Evidence,  part  3,  387.  1  Greenleaf*$  Evideneey 
§  51,  a,  §  52.  1  PhaUps'  Evidence,  3d  ed.  460.)  And  "  this 
rule  excludes  all  evidence  of  collateral  facts,  or  those  which 
are  incapable  of  aflSording  any  reasonable  presumption  or 
inference,  as  to  the  principal  fact  or  matter  in  dispute.'* 
(See  als^  Jackson  v.  JSjmUhy  7  Cowen^  717.) 

No  legal  errors  were  committed  during  the  progress  of 
the  trial.  But  by  the  final  disposition  of  the  cause,  as  has 
been  already  shown,  the  learned  referee  mistook  the  import 
and  preponderance  of  the  evidence  given  upon  the  trial  of 
the  cause.  And  for  that  reason  alone,  the  judgment  should 
be  reversed,  and  a  new  trial  ordered^  with  costs  to  abide 
the  event. 

[Erib  Qiviral  Tsbm,  February  10, 1868.   JkmieUf  Mwvm  and  Ikmi,  Justices.] 


The  People,  ex  ret  Cyrus  Jefferson,  vs.  Edwin  Gardner, 
Benjamin  Bishop  and  Sylvanus  E.  Brady,  assessors  of 
the  town  of  Warsaw. 

A  resident  of  this  state  is  not  liable  to  be  assessed  and  taxed  here,  for  his  cap- 
ital inTested  in  loans  in  other  states  upon  securities  taken  and  held  in  thoee 
states,  by  his  agents. 

Whether  the  owner  of  property  thus  situated  is  liable  to  be  assessed  here,  for 
it,  depends  upon  the  question  whether  it  c^  be  properly  and  legally  held 
to  be  within  this  state,  at  the  time  of  the  assessment.  As  such  property  has 
no  actual  location  or  tUu$  within  this  state,  notwithstandUig  the  owner  resides 
here,  it  is  not  subject  to  taxation. 

CERTIORARI  to  review  the  decision  of  the  defendants,  as 
assessors,  determining  that  the  relator  was  liable  to  be 
assessed  in  this  state,  and  refusing  to  reduce  the  assessment 
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The  relator  is  an  inhabitant  and  resident  of  the  town 
of  Warsaw,  in  Wyoming  county.  And  as  such  he  was 
assessed  by  the  defendants,  who  are  the  assessors  of  that 
town,  as  the  owner  of  personal  property  to  the  amount 
of  $50,000.  Of  this  amount,  4^,000  were  assessed  for 
personal  property  or  securities  in  the  hands  of  his  agents 
in  the  states  of  Illinois  and  Wisconsin,  where  such  secu- 
rities were  taken.  The  relator  applied  to  the  defendants 
to  correct  this  assessment  by  deducting  that  amount  from 
the  assessed  value  of  his  personal  prpperty,  on  the  ground 
that  it  was  not  liable  to  taxation  under  the  laws  of  this 
state.  For  the  purpose  of  sustaining  this  application  he 
produced  and  filed  with  the  defendants  his  own  affidavit, 
and  was  examined  by  them  under  oath.  The  affidavit 
and  examination  proved  to  the  defendants'  satisfaction 
that  the  facts  were  truly  stated,  on  which  the  relator's 
application  was  made.  They  showed  that  the  relator,  for 
five  years  and  upwards  prior  to  the  time  of  the  making 
of  the  assessment,  had  been  engaged  in  loaning  money 
on  real  estate  securities  in  the  states  of  Wisconsin  and 
Illinois  through  local  agents  residing  in  those  states,  and 
selected  and  appointed  by  him  for  that  purpose.  With 
the  exception  of  loans  for  less  than  $2000  the  loans  were 
made  on  real  estate  security.  They  were  secured  by  trust 
deeds  and  mortgages  which  were  recorded  under  the  laws 
of  the  states  in  which  the  respective  securities  were  taken. 
The  greater  part  of  the  moneys  were  loaned  in  the  state 
of  Illinois,  and  trust  deeds  taken  in  the  name  of  the 
agent,  for  the  security  of  the  loans.  The  relator  instructed 
his  agents  to  loan  his  moneys  only  on  real  estate  securities, 
and  the  loans  made  on  the  personal  security  of  the  bor- 
rowers were  mitde  without  any  direction  from  him  that 
they  should  be  so  loaned.  All  the  securities  received  for 
loans  of  money  were  retained  in  the  hands  of  the  agents 
receiving  them,  the  relator  receiving  such  interest  as  was 
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paid  to  him,  from  the  agents.  And  the  moneys  collected 
upon  the  securities  were,  from  time  to  time,  during  the 
period  through  which  this  business  had  been  transacted, 
re-Ipaned  by  the  relator's  agents,  in  the  same  manner  as 
the  previous  loans  had  been  made  by  them.  About  two 
thirds  of  the  moneys  loaned  by  the  agents  were,  at  the 
time  of  the  assessment,  the  accumulations  and  increase 
derived  from  the  loans  previously  made  in  the  states  of 
Wisconsin  and  Illinois.  And  at  the  time  of  such  assess- 
ment, all  of  such  moneys,  as  well  as  the  securities  taken 
for  them,  were  in  the  said  states.  The  assessors  decided 
that  the  relator  was  liable  to  be  assessed  in  this  state,  for 
the  moneys  so  loaned  in  those  states,  and  refused  to  reduce 
the  assessment.  And  the  certiotari  in  this  case  was  issued 
for  the  purpose  of  reviewing  the  decision. 

JET.  S,  Oomttock,  for  the  relator. 

L.  W.  ThayeVy  for  the  defendants. 

Daniels,  P.  J.  The  statute  of  this  state  relating  to, 
and  designating  the  subjects  of,  taxation,  provides  in 
general  terms,  that,  '*  All  lands  and  personal  estate  within 
this  state,  whether  owned  by  individuals  or  by  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the  exceptions  " 
afterwards  '*  specified."  (1  R.  S.  5th  ed.  905,  §1.)  And 
the  object  of  the  subsequent  legislation  had  upon  the  sub- 
ject was  not  to  enlarge  the  description  thus  given  of  tax- 
able property,  but  for  the  purpose  of  more  clearly  specify- 
ing and  describing  it  When,  therefore,  it  was  afterwards, 
enacted  that  *'  Every  person  shall  be  assessed  in  the  town 
or  ward  where  he  resides  when  the  assessment  is  made, 
for  all  personal  estate  owned  by  him,  including  all  per- 
sonal estate  in  his  possession  or  under  his  control  as  agent, 
trustee,  guardian,  executor  or  administrator,  and  in  no  case 
shall  property  so  held  under  either  of  these  trusts  be  asses- 
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sed  against  any  other  person,"  (1  B.  S.  5th  ed.  908,  §  5,) 
it  was  not  done  for  the  purpose  of  extending  the  principle 
of  taxation  previously  adopted,  but  merely  for  the  purpose 
of  more  particularly  defining  the  manner  in  which  the 
assessments  should  be  made.  And  to  secure  that  end, 
the  persons  to  whom  personal  estate  should  be  assessed, 
and  the  place  where  the  assessment  must  be  made,  are 
very  clearly  and  precisely  declared.  The  question  whether 
this  section  enlarged  the  rule  prescribed  by  that  which  was 
first  referred  to  was  distinctly  presented  to  the  Court  of  Ap- 
peals for  its  decision  in  the  case  of  2%e  People  ex  rel,  Sot/t  v. 
The  Commissioners  of  Taxes,  (23  N.  T.  Rep.  224,  230-234,) 
and  it  was  there  held  that  it  did  not.  And  that  court 
therefore  held  that  the  circumstance  upon  which  the  lia- 
bility of  personal  property  to  taxation  depended  was, 
whether  or  not  it  was  at  the  time  within  this  state.  And 
i^  it  were,  then  it  was  liable  to  taxation  under  our  laws; 
unless  it  were  here  for  sale  on  commission  for  the  benefit 
of  the  owner,  or  consisted  of  moneys  transmitted  to 
agents  for  the  simple  purpose  of  investment,  or  some 
other  similar  object.  Where  property  or  moneys  may  be 
here  for  either  of  those  purposes,  it  is  expressly  exempted 
from  taxation  by  the  section  of  the  statute  last  cited. 

In  order  to  determine  whether  the  relator  was  liable  to  be 
assessed  and  taxed  for  his  capital  invested  in  loans  in  the 
states  of  Wisconsin  and  Illinois,  for  which  securities  were 
taken  and  held  in  those  states  by  his  agents,  it  will  be  neces- 
sary to  ascertain  whether  the  property' can  be  properly  and 
legally  held  to  have  been  in  this  state  at  the  time  when 
the  assessment  was  made.  If  it  were  within  this  state  at 
that  time,  then  the  assessment  was  legal  and  proper ;  if 
not,  the  assessment  was  illegal,  and  the  assessors  had  no 
jurisdiction  over  that  part  of  the  property  assessed  by 
them.  For,  as  has  been  already  shown,  the  statute  only 
renders  such  personal  property  liable  to  taxation  as  may 
be  within  this  state. 
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It  is  clear  that  the  property,  on  accoant  of  which  the 
assessment  was  made,  had  no  actual  location  or  «i^tM  within 
this  state.  For  the  moneys  loaned,  and  the  securities 
taken  and  held  for  the  payment  of  such  loans,  were 
actually  in  the  states  of  Wisconsin  and  Illinois.  So  far 
as  they  were  things  having  a  substantial  existence,  they 
were  so  in  those  states,  and  not  elsewhere.  As  such  they 
were  within  the  sole  protection  of  the  laws  of  those  states. 
The  validity  of  the  agreements  under  which  the  loans 
were  made,  the  protection  of  the  securities  taken  for  their 
payment,  and  the  remedies  provided  for  enforcing  the 
securities,  depended  alike  upon  such  laws.  In  neither 
respect  did  the  relator  derive  any  benefit  whatever  from 
the  laws  of  this  state.  And  the  consideration  from  which 
the  right  to  impose  taxes  has  been  theoretically  derived, 
has  therefore  no  foundation  for  its  support,  so  far  as  the 
assessment  in  controversy  is  concerned.  Under  that 
theory  the  government  extending  the  security  of  its  pro- 
tection to  property,  is  justly  entitled  by  way  of  taxes 
upon  it  to  its  ratable  equivalent  of  the  expenses  incurred 
for  the  protection  afforded  to  it.  In  this  instance  that 
was  not  done,  and  could  not  be  done,  by  the  government 
of  this  state.  But  it  was  done  by  the  governments  of  the 
states  in  which  the  loans  were  made.  And  the  recom- 
pense for  that  service  should  justly  be  returned  to  the 
authorities  of  such  states.  This  state  has  performed 
nothing  whatever  for  which  such  recompense  can  be  prop- 
erly demanded  by  its  authorities.  But  even  though  the 
assessment  may  have  no  just  theory  in  fact  to  rest  upon, 
the  learned  counsel,  who  with  very  great  zeal  and  ability 
argued  this  cause  on  the  part  of  the  defendants,  claimed 
that  it  was  legal  and  valid,  because  the  statute  of  1851 
declared  that  the  assessment  should  be  made  for  all 
personal  estate  owned  by  the  person  assessed.  Although 
this  language  is  general  and  broad  enough  to  include  all 
the  personal  estate  of  the  person  assessed,  wheresoever  it 


BRIE-.MAY,  1868.  367" 


The  People  v,  Gardner. 


may  be  sitQated,  the  Coart  of  Appeals,  in  the  case  already 
referred  to,  have  held  that  it  should  not  be  so  construed. 
But  that  its  terms  must  be  so  far  restricted  as  to  confine 
them  to  property  within  this  state.  The  fact,  therefore, 
that  the  property  was  owned  by  the  relator  was  not  alone 
sufficient  to  justify  the  action  of  the  assessors.  To  pro- 
duce that  result,  the  additional  circumstance  was  equally 
essential,  that  the  property  should  be  within  this  state. 
Under  this  construction,  the  original  section  contained  in 
the  Revised  Statutes,  and  the  second  section  of  the  act  of 
1851,  must  be  read  together.  And  then,  instead  of  pro- 
viding generally  that  the  owner  shall  be  assessed  in  the 
town  or  ward  where  he  resides,  for  all  personal  estate 
owned  by  him,  that  section  will  provide  that  he  shall  be 
assessed  for  all  personal  estate  owned  by  him  within  this 
state.  When  thus  read,  this  is  the  plain  and  obvious 
meaning  of  the  law.     (1  R.  S.  5th  ed.  906,  §  1 ;  908,  §  6.) 

In  order  to  avoid  the  consequences  of  this  exposition 
of  the  statutes,  the  same  learned  counsel  very  earnestly 
nrged  upon  the  consideration  of  the  court,  that  as  this 
property  consisted  of  what  the  law  denominates  choses 
in  action,  being  obligations  of  an  intangible  nature,  it  was 
within  the  state,  because  the  relator  was  its  owner.  That 
from  its  nature  it  must  follow  the  person  of  him  to  whom 
the  obligations  are  owing.  By  a  legal  fiction  the  personal 
estate  of  the  owner  has,  for  some  purposes,  been  deemed 
to  follow  its  owner.  But  in  the  adjustment  of  systems  of 
taxation  this  fiction  has  been  very  generally  rejected,  on 
the  ground  that  it  was  productive  of  uujust  consequences. 
And  other  cases  exist  where,  for  a  like  reason,  its  appli- 
cation has  been  denied.  As  to  visible  and  tangible  personal 
property  capable  of  having  an  actual  situsy  this  fiction  has 
not  been  allowed  to  prevail,  so  as  to  render  such  property 
liable  to  taxation  when  it  was  not  within  this  state,  even 
though  the  owner  was  here.  (  The  People  v.  The  Oammiseian' 
er$  of  Taxe$,  23  N.  T.  Sep.  224.)    And  the  reasoning  of  the 
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judge,  through  which  that  couclusion  was  reached,  is 
equally  applicable  M  the  present  case  as  it  was  to  that, 
though  it  was  not  intended  to  be  applied  to  a  case  of  this 
description.  Upon  that  subject  Judge  Comstock  remark- 
ed :  '*  This  conclusion  is  intended  to  embrace  only  prop- 
erty which  is  visible  and  tangible  so  as  to  be  capable  of  a 
9it%t8  away  from  the  owner  or  his  domicil ;  and  I  do  not 
consider  the  question  in  reference  to  personal  estate  of  a 
different  description.  It  must  be  within  this  state,  in  order 
to  be  subject  to  taxation,  for  so  is  the  statute ;  but  that 
may  be  true  of  choses  in  action,  and  obligations  for  the 
payQient  of  money  due  to  a  creditor  resident  here  from  a 
debtor  whose  domicil  is  in  another  state.  If  the  securi- 
ties are  separated  from  the  person  and  domicil  of  the 
owner,  and  are  actually  in  the  hands  of  an  agent  in  another 
state  for  collection,  investment  and  re-investment  there, 
it  may  be  that  capital  thus  situated  should  be  regarded  as 
foreign  and  not  domestic,  in  the  absence  of  any  special 
statutory  provision  intended  for  such  a  case."  {Id.  240.) 
That  it  should  be  so  regarded  results,  necessarily,  on  the 
theory  of  taxation  previously  considered,  from  the  circum- 
stance that  the  right  to  tax  is  derived  from  the  protection 
afforded  by  the  laws  to  the  property  taxed.  And  that 
theory  is  maintained  by  this  decision  as  the  true  source 
from  whence  the  right  of  taxation  is  legally  as  well  as 
logically  secured. 

'  In  the  case  of  Catlin  v.  ffuU,  (21  Verm.  Rep,  152,)  this 
precise  question  was  presented,  under  similar  statutory 
provisions  to  those  existing  in  this  state.  In  that  case  the 
moneys  were  loaned  on  promissory  notes  by  an  agent 
residing  in  the  state  of  Vermont,  the  principal  residing  in 
the  city  of  New  York,  but  the  securities  were  kept  in  the 
possession  of  the  agent  The  Supreme  Court  of  the  state 
of  Vermont  held  the  property  taxable  in  that  state,  reject- 
ing the  application  of  the  legal  fiction  that  the  $it%ts  of 
the  property  followed  that  of  the  owner.    This  case  was 
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cited  with  approbation,  and  followed  so  £Eur  as  the  principle 
settled  by  it  was  applicable,  in  the  disposition  which  was 
made  of  the  case  of  ffoyt  v.  The  Oammissumera  ofTaxe$f 
(23  N.  Y.  Rep,  238.)  And  when  this  principle  was  after- 
wards incidentally  brought  before  the  same  court,  Judge 
Davies  remarked  that  the  case  of  CaUin  v.  HuUy  had  been 
commented  upon  and  approved  in  that  court  {The  People 
V.  CammUeumers  of  Taxe8y  35  N.  Y.  Rep.  440.)  In  the  case 
of  The  Board  of  Supervisors  of  Tazewell  Co.  v.  Davenport^ 
decided  by  the  Supreme  Court  of  Illinois,  the  question 
now  presented  did  not  arise.  That  was  disposed  of  upon 
the  circumstance  established  by  the  evidence,  that  the 
complainant  was  a  resident  of  the  county  in  which  the 
tax  was  imposed,  and  for  that  reason  was  liable  to  taxa- 
tion under  the  laws  of  that  state. 

The  present  controversy  must  be  disposed  of  upon  the 
authority  of  the  principle  sanctioned  and  settled  by  the 
decision  made  in  the  case  of  Hoyt  v.  The  Commissioners  of 
Taxes,  (supra,)  within  the  reasoning  of  which  it  is  plainly 
included,  and  of  Catlin  v.  SuU,  which  the  Court  of  Appeals, 
on  that,  as  well  as  a  subsequent  occasion,  adopted,  as  con- 
taining the  true  rule  of  law  9»pplicable  to  the  disposition 
of  questions  of  this  description.  Within  these  authorities 
the  assessment  now  complained  of  was  unauthorized  by 
the  statutes  under  which  it  was  made,  and  it  should,  there- 
fore, be  reduced  in  conformity  to  the  application  which 
the  relator  made  to  the  defendants  for  that  purpose.  This,  * 
according  to  the  return  made  to  the  ^rit,  will  reduce  the 
assessment  of  the  relator's  personal  property  to  the  sum 
of  98000. 

Judgment  accordingly. 

Mabvin,  J.  dissented. 

[Sbix  Gbvxbal  Txbx,  May  4,  1868.    JkmuU,  Marvin,  Ihvii  and  Barker, 
Jnstioee.] 
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A  former  dedsion,  in  an  action  between  the  same  parties,  npon  the  meritB,  lo 
long  as  it  remains  imreversed,  and  not  in  any  manner  Tacated  or  annoiled, 
is  not  only  binding,  but  is  positirely  conclusive,  upon  the  parties,  in  a  sub- 
sequent action  between  them  for  the  same  cause. 

Neither  of  them  can  be  at  liberty  either  to  allege  or  prove  that  the  facts  put 
in  issue  in  the  prerious  action,  and  upon  the  trial  of  it  a4jndged  and  deter- 
mined against  the  plaintiff,  were  not  true.  And  without  such  allegation 
and  proof  the  plaintiff  cannot  recover  in  the  second  action. 

Where  the  decision  and  judgment  contains  only  a  simple  direction  that  the 
complaint  be  dismissed,  without  any  express  finding  of  facts  required  to  bo 
negatived  in  order  to  warrant  a  recovery  in  the  second  action,  it  aiay  be 
that  the  judgment  should  not  be  held  to  be  a  bar ;  but  even  in  a  case  like 
that,  the  case  is  not  free  from  doubt    P«r  Daniels,  J. 

But  where  the  facts  themselves  are  adjudicated  and  found  in  the  former  action, 
the  parties  should  be  estopped  by  such  finding,  so  far  as  those  facts  them- 
selves may  be  brought  in  controversy  in  the  second  action,  apd  may  be 
essential  to  the  right  of  recovery  tber^n ;  the  parties,  as  to  such  facts,  having 
had  their  day  in  court,  with  a  definite  decision  rendered  upon  them. 

In  an  action  upon  a  recognizance,  taken  before  a  county  judge,  the  plaintiff, 
on  the  trial,  was  unable  to  prove  that  the  recognieance  had  been  filed  in  the 
office  of  the  county  clerk,  (although  such  was  the  fact,)  or  that  it  had  ever 
become  in  any  manner  a  record  of  the  court.  The  action  being  tried  by  the 
court,  without  a  jury,  upon  an  agreed  statement  of  facts,  the  court  found 
and  decided  "  that  the  recognizance  was  never  filed  in,  or  made  a  recoiti  of, 
•  any  court ;  that  no  record  of  such  recognizance  had  been  made,  in  any 
court;  that  to  maintain  an  action  upon  a  recognizance  it  must  appear  that 
it  was  filed  in,  or  made  a  record  of,  the  court  in  which  it  is  returnable ;  and 
that  the  complaint  of  the  plaintiff  be  dismissed,  with  costs.''  The  judgment 
entered  upon  such  decision  recited,  and  stated  these  findings  and  conclusions 
of  fact  and  law,  and  then  adjudged  and  directed  that  the  complaint  be  dis- 
missed, with  costs.  In  a  subsequent  action,  brought  by  the  plaintiff  in  that 
suit  against  the  defendant  therein,  upon  the  same  recognizance, 

Seld  that  the  finding,  in  the  previous  action,  that  the  recognizance  had  not 
been  filed,  and  had  not  become  a  record,  was  conclusive  upon  the  plaintiff, 
in  the  second  action ;  and  inasmuch  as  he  could  not  properly  recover  with- 
out establishing  the  converse  of  those  findings,  judgment  was  properly 
directed  for  the  defendant. 

fUS  action  is  upon  a  recognizance,  dated  the  19th  of 
May,  1865,  taken  at  chambers,  by  and  before  the 
special  county  judge  of  Chautauqua  county,  conditioned 
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for  the  appearance  of  one  Warren,  at  the  then  next  court 
of  oyer  and  terminer,  who  stood  indicted  for  perjury. 
The  defendant  executed  the  bond  as  one  of  the  sureties 
therein.  The  complaint  contains  the  necessary  averments 
to  charge  the  defendant,  on  account  of  the  non-appearance 
of  Warren. 

The  answer  sets  up,  among  other  things,  in  bar  of  the 
action,  a  former  suit  upon  the  same  bond,  wherein  the 
complaint  was  dismissed  after  a  trial  upon  the  merits. 

Upon  the  trial,  before  a  justice  of  this  court,  without  a 
jury,  the  defendant  had  a  judgment  in  his  favor;  from 
which  the  plaintiffs  appealed  to  the  general  term. 

Nahum  8.  SeoUy  for  the  appellants. 

Walter  W.  HoUy  for  the  respondent 

Daniels,  J.  This  action  was  brought  upon  a  recogni- 
zance taken  before  the  special  county  judge  of  Chautauqua 
county  and  filed  in  the  office  of  the  clerk  of  that  county. 
Sufficient  was  shown  upon  the  trial  to  render  the  defend- 
ant liable  for  the  amount  of  the  recognizance,  unless  the 
plaintiff  was  precluded  from  maintaining  the  action  by 
reason  of  a  former  judgment  That  judgment  was  ren- 
dered in  the  defendant's  favor  in  an  action  brought  upon, 
and  to  recover  the  amount  of,  the  same  recognizance. 
The  plain-tiff,  on  the  trial  of  that  action,  was  unable  to 
prove  that  the  recognizance,  which  was  in  fact  filed,  before 
it  was  commenced,  had  been  filed  in  the  office  of  the 
county  clerk,  or  that  it  had  ever  become  in  any  sense  a 
record  of  the  court.  And  without  proof  of  that  fact,  no 
action  could  lawfully  be  maintained  upon  it  {People  v. 
Van  Upsj  4  Wend.  888.  People  v.  Buggins^  10  id.  465. 
People  V.  Kaney  4t  Denio,  531,  535,  536.) 

That  action  was  tried  upon  an  agreed  statement  of  facts, 
before  the  court,  without  a  jury,  which  with  the  plead- 
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ings,  were  Bubmitted  to  the  court  for  its  decision.  After 
due  deliberation  upon  the  case,  the  court  found  and  de- 
cided ^'  that  the  recognizance  was  never  filed  iu,  or  made 
a  record  of,  any  court ;  that  no  record  of  such  recogni- 
zance had  been  made  in  any  court ;  that  to  maintain  an 
action  upon  a  recognizance  it  must  appear  that  it  was  filed 
in  or  made  a  record  of  the  court  in  which  it  is  returnable ; 
and  that  the  complaint  of  the  plaintiff  be  dismissed  with 
costs."  The  judgment  entered  upon  the  decision  recited 
and  stated  these  findings  and  conclusions  of  fact  and  law, 
and  then  adjudged  and  directed  that  the  complaint  be 
dismissed  with  costs. 

As  the  liability  of  the  sureties  in  the  recognizance  was 
imperfect  as  long  as  the  recognizance  was  not  filed  in  the 
county  clerk's  oflice,  or  in  any  manner  made  a  record  of 
the  court  in  which  it  was  taken,  the  facts  found  and  men- 
tioned in  the  decision  were  of  the  very  substance  of  the 
issue  made  by  the  pleadings.  The  case  presented  by  the 
judgment  in  the  former  action  is  not  merely  one  where 
the  complaint  was  directed  to  be  dismissed,  but  one  in 
which  the  merits  of  the  controversy  were  litigated,  sub- 
mitted and  decided,  and  as  a  consequence  thereof,  the 
complaint  was  dismissed.  In  substance,  therefore,  it  was 
a  decision  that  the  plaintiffs  had  no  cause,  or  right  of  action, 
and  that  the  defendant  was  therefore  entitled  to  judgment 
In  order  to  justify  or  warrant  a  recovery  in  this  action 
under  the  law  as  it  is  settled  by  the  authorities  already 
mentioned,  it  would  be  necessary  that  the  court  before 
which  the  trial  was  had  should  find  that  the  conclusions 
contained  in  the  decision  and  judgment  in  the  first  action 
were  not  true  in  point  of  fact,  and  that  the  converse  of 
them  was  true.  So  that  after  a  full  hearing  and  consider- 
ation of  the  merits  of  the  action  as  they  were  developed 
and  exhibited  by  the  proofs,  it  would  appear  from  the 
records  of  this  court,  that  the  recognizance  was  not  filed, 
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and  was  not  made  a  record  of  the  court  in  which  it  waa 
intended  to  be  taken. 

Under  the  law  relating  to  this  subject,  that  cannot  be 
permitted.  The  first  decision,  as  long  as  it  remains  unre- 
versed, and  not  in  any  manner  vacated  or  annulled,  is  not 
only  binding,  but  it  is  positively  conclusive  upon  the  par- 
ties to  the  action.  Neither  of  them  can  be  at  liberty  either 
to  allege  or  prove  that  the  facts  put  in  issue  in  the  previ- 
ous action,  and  upon  the  trial  of  it  adjudged  and  deter- 
mined against  the  plaintbSs,  were  not  true.  And  such  an 
allegation,  and  the  support  of  it  by  evidence,  were  neces- 
sarily required  to  maintain  the  plaintift**s  right  to  recover 
in  the  present  case.  It  would  violate  a  long  established  and 
well  settled  rule  of  law  to  permit  this  to  be  done. 

Where  the  decision  and  judgment  contains  but  a  simple 
direction  that  the  complaint  be  dismissed,  without  any 
express  finding  of  facts  required  to  be  negatived  in  order 
to  warrant  a  recovery  in  the  second  action,  it  may  be  that 
the  judgment  should  not  be  held  to  be  a  bar,  which  is  all 
that  was  decided  in  the  case  of  Cait  v.  Beard^  (33  Barb.  357; 
12  Abb.  462.)  But  even  in  a  case  like  that,  the  question 
is  not  free  from  embarrassment  and  doubt,  as  will  appear 
by  what  is  said  in  the  decision  of  the  cases  of  Bobbins  v. 
Wells,  (26  EbtD.  15 ;)  and  Atuiuban  v.  Excelsior  Ins.  Co. 
(27  N.  r.  Sep.  216,  221.) 

But  where  the  facts  themselves  are  adjudicated  and 
found,  every  reason  exists,  that  the  principle  of  evidence 
is  founded  upon,  for  concluding  parties  by  the  result  of 
their  previous  litigation,  for  holding  them  to  be  estopped 
by  such  finding,  so  far  as  those  facts  themselves  may  be 
brought  in  controversy  in  the  second  action,  and  may  be 
essential  to  the  right  of  recovery  therein.  For  as  to  such 
facts  the  parties  have  had  their  day  in  court,  with  a  definite 
decision  rendered  upon  them. 

In  the  case  of  Eattmure  v.  LawSy  (5  Bing.  N.  0.  444,) 
where  it  was  insisted  that  a  verdict  in  a  previous  action 


364  OASES  IN  THE  SUPREME  COURT. 

The  People  9,  Smith. 

waB  not  conclaeive  as  to  the  facts  found  by  it^  Tindal, 
chief  justice,  said  in  the  course  of  his  opinion,  that  '*  The 
question  is  whether  after  a  precise  issue  on  the  same  point 
has  been  found  against  the  plaintiff,  he  may  bring  an 
action,  and  agitate  the  whole  matter  over  again.  There 
can  be  no  doubt,  if  the  plaintiff  had  sued  the  defendant 
for  this  sum  in  a  former  action,  and  after  plea  a  verdict 
had  been  found  against  him,  he  could  never  have  brought 
the  matter  again  in  question  on  the  ground  that  he  was 
not  then  prepared  with  evidence.  Consistently  with  the 
decision  of  OtOram  v.  Morewood^  I  cannot  see  how  an 
estoppel  can  be  set  aside  on  the  ground  set  up  by  this 
"^  replication.  In  the  case  cited,  which  is  reported,  (3  JSaHy 
346,)  Lord  Ellenborough  held  that  a  recovery  in  any  suit, 
upon  issue  joined  on  matter  of  title,  is  conclusive  upon 
the  subject  matter  of  such  title.  '^  A  finding  upon  title  in 
trespass,  not  only  operates  as  a  bar  to  the  future  recovery 
of  damages  on  the  former  injury,  but  also  operates  byway 
of  estoppel  to  any  action  for  an  injury  to  the  same  sup- 
posed right  of  possession."  "It  is  not  the  recovery,  but 
the  matter  alleged  by  the  party,  and  upon  which  the  re- 
covery proceeds,  which  creates  the  estoppel.  The  recovery 
of  itself,  in  an  action  of  trespass,  is  only  a  bar  to  the 
future  recovery  of  damages  for  the  same  injury;  but  the 
estoppel  precludes  parties  from  contending  to  the  contrary 
of  that  point,  or  matter  of  fact  which  having  been  once 
distinctly  put  in  issue  by  them,  has  been  on  such  issue 
joined,  solemnly  found  against  them."  In  Marsh  v.  Pter, 
(4  Rawl  273,)  it  was  held  that  "When  a  subject  or  ques- 
tion in  controversy  has  been  once  settled  by  the  judgment 
of  a  competent  tribunal,  it  never  ought  to  be  permitted 
to  be  made  the  ground  of  a  second  suit  between  the  same 
parties,  or  those  claiming  under  them,^  as  long  as  the  judg- 
ment in  the  first  suit  remains  unreversed.  The  case  of 
Smith  V.  Shertffoodj  (4  Conn.  Rep,  276,)  is  to  the  same  effect 
And  so  is  Demarut  v.  Darg,  (32  N.  T.  Bep.  281.)     (See 
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aho^  1  QreenUftf  on  Evidence^  §  530 ;  and  Miller  v.  Maniee^ 
6  BUI,  115.) 

Within  the  rule  maintained  by  these  authorities,  the 
finding  in  the  previous  action  that  the  recognizance  had 
not  been  filed,  and  had  not  become  a  record  of  the  court 
of  oyer  and  terminer  in  which  it  was  taken,  was  conclu- 
sive upon  the  plaintiffs  in  the  present  one.  And  as  long 
as  the  plaintiffs  could  not  properly  recover  without  estab- 
lishing the  converse  of  those  findings,  judgment  was 
properly  directed  for  the  defendant 

In  this  respect  this  judgment  very  plainly  differs  from 
a  mere  judgment  of  nonsuit,  which  neither  finds  nor 
establishes  any  thing,  and  for  the  same  reason  it  differs 
from  a  mere  dismissal  of  the  complaint  For  it  shows 
tiiat  the  cause  was  submitted  upon  the  merits,  and  not  for 
a  nonsuit,  and  that  the  merits  of  the  controversy  were 
passed  upon  and  determined,  and  for  that  reason,  solely, 
the  complaint  was  directed  to  be  dismissed.  The  judg- 
ment should  therefore  be  affirmed. 

Babker,  J.  From  the  record  and  the  proceedings  bad 
before  the  court,  in  the  first  action,  it  is  at  once  apparent 
that  such  action  was  heard  and  disposed  of  on  the  merits, 
and  an  affirmative  and  positive  judgment  rendered  therein, 
in  favor  of  the  defendant 

On  the  principle  of  res  adQudicata^  that  action,  and  the 
jndgment  therein,  is  a  legal  bar  to  this. 

It  is  argued  by  the  counsel  for  the  people,  that  the 
judgment  being  a  dismissal  of  the  complaint,  its  only 
effect  is  to  nonsuit  the  plaintiffs,  and  it  reserves  to  the 
plaintiffs  the  right  to  prosecute  the  action  anew;  that  it 
being  an  action  at  law,  the  same  legal  effect  is  not  given 
to  the  judgment  dismissing  the  complaint,  that  is  accorded 
to  a  like  judgment  in  an  action  in  equity. 

Prior  to  the  adoption  of  the  Code,  in  the  equity  courts, 
where  judgment  was  awarded  to  the  defendant,  after 
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hearing  and  upon  the  merits,  it  was  the  usual  and  settled 
formula,  to  decree  the  dismissal  of  the  complainant's  bill. 
In  actions  at  law,  the  issues  of  fact  were  tried  by  a  jury, 
and  upon  their  verdict  the  judgment  was  entered,  the 
judgment  record  reciting  the  verdict  of  the  jury,  and  de- 
claring the  judgment  of  the  court  thereon.  Thus  by  the 
record  in  the  respective  courts  it  appeared  that  the  subject 
matter  of  the  suit  had  been  heard,  tried  and  disposed  of 
upon  the  merits^  and  a  positive  and  final  judgment  ren- 
dered. 

Since  the  distinction  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions  and  suits,  are 
abolished  and  the  action  m2ij  be  tried  by  the  court,  with- 
out a  juty,  when  the  same  is  so  tried  by  the  court,  its 
judgment  may  be  expressed  in  the  same  form  and  widi 
like  effect  in  both  classes  of  action.  Then,  when  questions 
similar  to  the  one  at  bar  arise,  the  record  and  the  pro- 
ceedings in  the  action  will  be  examined  to  determine  the 
effect  of  the  judgment  of  the  court,  and  if  it  appears  to 
have  been  heard  and  determined  upon  the  merits,  and  an 
express  judgment  given  in  favor  of  either  party,  upon  the 
subject  in  issue,  theu  it  must  be  regarded  as  a  final  judg- 
ment, and  will  be  received  as  evidence,  to  sustain  a  plea 
of  a  prior  suit  in  bar. 

In  view  of  the  fact  that  in  practice,  under  the  present 
system,  what  are  termed  actions  at  law,  when  tried  by 
the  court,  without  a  jury,  are  heard  and  disposed  of  in  the 
same  manner  as  a  suit  of  an  equitable  nature,  no  sound 
reason  can  be  assigned,  against  decreeing  judgment  for 
the  defendant,  in  the  same  words,  and  giving  to  them  the 
same  legal  effect  in  both  cases. 

I  am  of  the  opinion  that  the  judgment  in  the  prior  suit 
is  a  bar  to  this  action;  and  this  conclusion  is  sustained  by 
the  cases  of  Audubon  v.  The  Excelsior  Insurance  Company^ 
(27  N.  7.  Rep.  216,)  and  Boetwtck  v.  AbboU^  (40  Barb.  331.) 
The  latter  case  was  an  action  of  an  equitable  nature,  but 
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the  coart  did  not  place  the  decision  on  that  grouiid,  but 
upon  the  fact  that  it  appeared  from  the  record  that  the 
case  was  disposed  of  upon  the  merits  and  the  judgment 
dismissing  the  complaint  must  be  regarded  as  a  final 
judgment  in  favor  of  the  defendants.- 

The  case  of  Avdubon  v.  EzceUior  Insurance  Company^ 
was  an  action  at  law,  and  was  tried  before  the  court  with- 
out a  jury.  The  evidence  of  the  parties  being  produced 
to  the  court,  an  order  was  made  and  judgment  entered 
thereon,  dismissing  the  complaint,  with  costs.  Afterwards 
the  court  on  motion,  modified  the  judgment,  so  as  to  make  • 
the  judgment  in  terms  simply  a  nonsuit.  In  the  second 
suit,  this  judgment  was  pleaded  in  bar,  and  its  effect  was 
fully  discussed  in  the  Court  of  Appeals,  and  Judge  Denio, 
said  that,  but  for  the  modification  of  the  judgment,  it 
would  have  been  a  complete  bar. 

To  the  contrary  is  the  case  of  Ooit  v.  Beardy  (33  Barb. 
357,)  where  it  was  said  by  the  court  at  general  term,  in 
the  first  district,  that  a  judgment  dismissing  a  complaint, 
in  an  action  at  law,  when  tried  by  the  court  without  a  jury, 
was  not  a  bar  to  another  suit,  on  the  same  cause  of  action ; 
that  in  all  respects  it  is  identical  with  a  judgment  of  non- 
suit. The  court  cite  as  authority  the  case  of  Earruon  v. 
Woad^  (2  DiLer^  50,)  where  the  court  held  that  dismissing 
a  complaint,  on  motion,  for  want  of  prosecutionj  was  not 
a  bar  to  a  second  suit.  The  court  also  cite  the  twenty- 
sixth  and  twenty-seventh  standing  rules  of  the  court,  as 
to  the  effect  of  a  dismissal  of  the  complaint  I  do  not 
concur  in  the  views  expressed  in  Qoib  v.  Bedrdy  and  do  not 
regard  it  as  well  considered.  Hence  it  had  not  better  be 
followed. 

The  judgment  should  be  affirmed,  with  costs. 

Marvin  and  Davis,  JJ.  concurred. 

[BsiB  Gbvbral  Tbbk,  Septemher  7,  1868.  JkmieU,  Marvin^  Dam  and 
fiflnbr,  JnstioeB.] 
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51  sett         Richard  Schsll  v9.  Thb  Erib  Bailwat  Compant  and 
^^^  others. 

The  Sapreme  Court  of  one  Jadicial  district,  has  no  jnrisdiction  in  an  action 
pending  in  another  district,  to  grant  an  ii^uncUon  order,  to  restrain  proceed- 
ings, in  an  action  previously  commenced  and  then  pending  in  the  district 
first  mentioned.  If  such  an  ii^unction  order  is  obtained  it  \b  Toid,  and  may 
be  disregarded. 

The  theory  that  by  bringing  another  suit,  and  simply  laying  the  renue  in  a 
different  county  from  that  in  which  an  action  is  already  pending,  the  court 
can  be  divided  up  so  as  to  enable  one  branch  of  it  to  ei\join  suitors  from 
proceeding  in  another  branch,  is  entirely  inconsistent  with  the  existence  of 
but  one  court  which  the  constitution  created.  That  court,  in  the  rery 
nature  of  things,  has  no  power  to  enjoin  a  suitor  in  it  from  asking  to  be 
heard ;  and  erery  attempt  to  do  so,  is  roid.    P#r  Cardoso,  J. 

In  an  action  brought  in  the  Supreme  Court  by  S.  against  a  railway  compuiy, 
an  iqjunction  order  was  granted  by  a  justice  of  the  first  district.  Subse- 
quently the  railway  company  brought  an  action,  in  the  same  court,  against 
8.  and  others,  laying  the  venue  in  a  county  in  the  eighth  district,  and  obtained 
firom  a  different  Justice  of  the  first  district  an  injunction  order  stopping  all 
proceedings  in  the  action  of  S.,  restraining  the  clerk  of  the  court  from 
entering  an  order  made  by  one  of  the  judges,  and  forbidding  the  prosecution 
of  S.'s  suit,  and  other  suits  by  him  and  others  named,  and  directing  that  any 
person  who  might  thereafUr  bring  an  action  of  the  like  nature,  or  intended 
to  accomplish  the  same  object,  should,  upon  notice  of  such  injunction  order, 
desist  and  refrain  from  Airther  prosecuting  the  same.  EHd^  that  the  grant- 
ing of  the  second  ix\junction  order  was  not  a  valid  exercise  of  Judicial  power, 
and  the  order  was  void. 

fllS  is  an  appeal  from  an  order  made  on  the  19th  of 
March,  1868,  by  Justice  Barnard,  appointing  a  receiver. 
The  action  was  commenced,  originally,  against  some  of 
the  defendants ;  afterwards,  on  the  14th  of  March,  1868,  an 
order  to  show  cause  was  granted,  returnable  forthwith, 
why  a  supplemental  complaint  should  not  be  filed,  and 
why  a  receiver  should  not  be  appointed  of  the  proceeds 
of  fifty  thousand  shares  of  stock,  &c.  These  papers' were 
served  on  Mr.  Skidmore  one  of  the  defendants,  and  a 
director  of  the  Erie  Railway  Company,  in  court,  and  the 
motion  was  immediately  brought  on,  and  no  one  appearing 
to  oppose,  was  granted,  and  a  receiver  was  appointed. 
Previous  to  the  heariug  of  this  motion^  a  suit  had  been 
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commenced  in  another  district,  upon  which  an  injunction 
was  obtained,  restraining  among  others,  this  plaintiff  from 
proceeding  with  his  action,  and  from  obtaining  any  ap- 
pointment of  a  receiver  therein.  This  injunction  was 
served  on  Schell,  on  the  18th  of  March,  as  appeared  by 
the  affidavit  On  the  16th  of  March,  1868,  an  order  was 
made  by  Justice  Barnard,  founded  on  the  order  of  Justice 
Clbrkb,  requiring  the  Erie  Railway  Company  to  show 
cause  on  the  19th  of  March,  before  him,  why  the  appoint- 
ment of  the  14th  of  March  should  not  then  be  perfected, 
and  a  further  order  made  as  to  the  receiver,  and  why  the 
order  of  Justice  Clbrkb  should  not  be  vacated.  Upon  the 
return  of  this  order,  the  order  of  19th  of  March  was  made, 
deciding  that  the  order  of  Justice  Clerkb  should  not  be 
held  to  stay  the  plaintiff's  proceedings  ;  that  the  motion  to 
▼acate  the  appointment  of  a  receiver  be  denied ;  and  that  the 
stay  of  proceedings  in  the  order  of  Justice  Clerkb  should 
be  vacated.  He  also  gave  the  plaintiff  leave  to  file  a  supple- 
mental complaint,  ordered  the  appointment  of  a  receiver, 
and  made  other  provisions  as  to  security  and  accounting. 
From  this  order  the  defendants  appealed  to  the  general  term. 

Jno.  jE.  BwrrUl,  D.  D.  Field  and  Ja%.  T.  Brady,  for  the 
appellants. 

ChcLi.  A.  RapdUo  and  Ohas,  0' Conor ,  for  the  respondents. 

Cardozo,  J.  The  opinion  of  Mr.  Justice  Ingraham, 
concedes  that  "the  only  difficulty  in  the  way  of  sustaining" 
the  order  made  by  Mr.  Justice  Barnard  on  the  19th  of 
March,  "  is  the  order  of  Mr.  Justice  Clerkb  in  the  case 
of  the  JSrte  Railway  Company  and  Whitney  v.  VanderbiU^*' 
and  therefore,  although  I  have  considered  the  whole  case, 
it  will  only  be  necessary  for  me  to  express  my  views  upon  ^ 
this  one  matter,  to  show  that  in  my  judgment  the  order 
appealed  from  should  be  affirmed. 

YoL.  LL  24 
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I  am  of  opinion  that  the  order  of  Judge  Clsbke  was 
absolutely  void,  and  consequently  that  anybody  might 
lawfully  disregard  it. 

The  plaintiff  in  this  case  brought  his  action  in  this  court 
agstinst  the  Erie  Railway  Copipany  and  others  and  obtained 
an  injunction  from  Justice  Barnard,  in  this  district.  After 
various  proceedings  in  the  action,  the  Erie  Railway  Com- 
pany and  Whitney  brought  a  suit  against  Mr.  Scbell  and 
others,  laying  the  venue  in  Steuben  county,  and  obtained 
from  Justice  Clerks  of  this  district  an  injunction  stopping 
the  cause  of  the  plaintifi — restraining  the  clerk  of  the 
court  from  entering  an  order  made  by  one  of  the  judges, 
and  not  only  forbidding  the  prosecution  of  this  and  other 
suits  by  this  plaintiff  and  others  named,  but  directing  that 
any  other  person  who  might  thereafter  bring  an  action  of 
the  like  nature,  or  intended  to  accomplish  the  object  sought 
to  be  obtained  by  this  suit,  should,  upon  notice  of  that 
order  of  injunction,  desist  and  refrain  from  further  prose- 
cuting the  same.  An  injunction  which,  whether  con- 
Bidere(l  with  reference  to  the  singularity  and  extent  of  ita 
provisions,  or  the  circumstance  of  it  being  issued  by  a 
judge  of  this  district  in  an  action  triable  in  Steuben 
county,  I  venture  to  assert  has  no  precedent  in  the  books. 
I  do  not  stop  to  inquire  why  those  who  wished  to  bring 
an  action  in. Steuben  county  were  not  told  to  go  to  that 
district  for  any  preliminary  order,  instead  of  hjiving  it 
granted  to  them  by  a  justice  of  this  district  Certainly  that 
would  have  been  the  ordinary  course — it  having  hitherto 
been  considered  that  the  justices  in  this  district  had  quite 
enough  occupation,  without  interfering  in  suits  triable  in 
other  districts ;  and  a  departure  from  the  general  practice 
might  reasonably  provoke  remark  and  inquiries,  which 
however,  I  do  not  deem  it  right  or  worth  while  to  pursue. 
Tthe  real  question  is,  was  that  injunction  a  valid  exercise 
of  judicial  power,  or  was  it  a  void  act?  No  such  juris- 
diction was  exercised  by  the  court  of  chancery  in  this 
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State,  Id  respect  to  a  cause  pending  in  that  court  This  ques- 
tion was  pointedly  presented  and  determined  in  two  cases. 
{Smith  V.  American  Life  Insurance  and  Truet  Company ,  Clarke 
Ch.  307.  L<me  v.  Clarkj  Id.  309.)  In  laying  down  the 
rule  that  an  injunction  would  not  be  granted  by  the  court 
of  chancery  to  stay  a  suit  in  that  court,  Vice  Chancellor 
Whittlesey ,^  in  the  case  first  above  mentioned,  said :  "  If 
a  contrary  rule  should  be  adopted,  it  would  be  diflEicult  in 
some  cases  to  foresee  any  termination  to  litigation ;''  an 
apprehension  which  the  present  extraordinary  proceedings 
shows  was  very  well  founded.  The  vice  chancellor  further 
said,  and  I  cite  it  to  show  how  unnecessary  the  course 
pursued  in  this  case  was,  and  how  simple  the  proper 
procedure  would  have  been,  "this  rule  will  not  work  any 
injury.  A  party,  privy,  or  even  a  stranger  to  the  pending 
suit  is  not  without  redress.  He  may  apply  by  petition  in 
the  original  cause,  for  such  an  order  as  the  case  made  by 
his  petition  will  entitle  him  to."  Again,  in  Lane  v.  Clarkj 
(iupra^)  the  vice  chancellor  said:  "Proceedings  in  this 
court  will  not  be  restrained  by  injunction  issuing  out  of 
this  court  upon  a  new  bill,  whether  filed  by  a  party,  privy, 
or  stranger  to  the  old  bill  The  only  mode  is  to  apply  by 
petition,  for  an  order." 

The  jurisdiction  of  the  court  of  chancery  to  restrain 
proceedings  in  other  courts,  acting  of  course  upon  the 
parties  to  the  litigation  and  not  the  courts,  is  undoubted ; 
but  that  is  a  very  different  thing  from  enjoining  the  parties 
from  prosecuting  the  suit  in  the  court  of  chancery  itself. 
Buch  an  absurdity — ^as  in  effect  to  enjoin  itself—the  cases 
above  cited  show  that  the  court  of  chancery  in  this  state 
would  not  commit. 

The  question  of  the  jurisdiction  of  one  court  to  enjoin 
proceedings  pending  in  another,  arose  in  the  Superior 
Court  of  this  city,  after  the  adoption  of  the  constitution 
of  1846,  in  the  case  of  Ghant  v.  Quicky  (5  Sandf.  612,) 
Judge  Duer  said:  "The  only  ground  upon  which  the 
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court  of  chancery  formerly  acted  in  granting  an  injanction 
in  cases  like  the  present,  was  the  inability  of  the  court  of 
law  in  which  a  suit  was  pending,  to  grant  the  necessary 
relief;  but  as  since  the  Code,  the  jurisdiction  of  all  our 
courts  is  equitable  as  well  as  legal,  or  more  properly,  as 
the  distinction  between  legal  and  equitable,  except  in 
reference  to  the  nature  of  the  relief  demanded,  is  now 
abolished,  the  reasons  by  which  the  exercise  of  a  power, 
always  invidious,  and  frequently  abused,  could  alone  be 
justified,  have  ceased  to  exist,  and  have  left  a  case  to 
which  the  maxim  emphatically  applies  ^^eessante  rationey 
cessat  etiam  lex,**  He  proceeds  to  show  that  the  court  of 
common  pleas  in  which  the  action  sought  to  be  enjoined 
was  pending,  had  complete  power  to  give  relief  to  the 
parties,  and  then  says:  "The  previous  jurisdiction  which 
that  court  has  acquired,  I  have  no  right  and  will  not 
attempt  to  disturb."  This  case  decides  that  the  necessity 
for  the  exercise  of  the  right  to  enjoin  a  suit  in  another 
court  having  ceased,  the  law — the  jurisdiction — to  do  so 
also  ceased.  And  that  case  was  communicated  by  Judge 
Duer  to  the  judges  of  the  Supreme  Court  in  the  first 
district,  the  judges  of  the  court  of  Common  Pleas  and  to 
the  judges  of  the  Superior  Court  at  a  consultation  held  by 
all  of  them,  and  unanimously  approved.  It  will  be  diffi- 
cult for  the  courts  thus  concurring,  to  maintain  that  juris- 
diction exists,  any  longer,  in  one  court  to  enjoin  the 
proceedings  in  a  suit  in  another  court  having  full  power 
to  hear  and  determine  the  whole  litigation,  and  to  protect 
the  rights  of  all  parties  connected  with  it 

This  really  disposes  of  the  present  case ;  for  there  can 
be  no  pretense  that  the  Supreme  Court,  from  the  moment 
Mr.  Scheirs  suit  was  commenced,  had  not  full  jurisdiction; 
and  indeed  it  is  that  very  jurisdiction  which  is  sought  to 
be  invoked  by  the  parties  who  obtained  the  injunction 
from  Judge  Clbrkb. 

The  constitution  of  1846,  designing  to  blend  legal  and 
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eqaitable  remedies  within  one  jurisdiction,  abolished  the 
court  of  chancery  and  created  one  court  termed  the  Su- 
preme Court,  having  general  jurisdiction  at  law  and  in 
equity ;  consisting  of  many  judges  but  all  constituting  but 
one  court ;  and  when  either  judge  acts  judicially  the  court 
acts.  In  that  court  Mr.  Schell  brought  his  suit  against 
the  Erie  Railway  Company  and  others,  and  an  injunction 
which  should  prevent  his  appearing  at  the  bar  of  the  only 
tribunal  to  which  he  could  apply  for  relief,  would  be,  as 
it  was  aptly  termed  by  the  distinguished  counsel  for  the 
respondents  "a  monster  in  jurisprudence."  Everybody 
interested  could,  on  motion,  have  been  made  a  party  to 
the  suit  brought  by  Mr.  Schell,  and  all  the  relief  that  any 
one  was  entitled  to  could  have  thus  been  obtained.  The 
theory  that  by  bringing  another  suit  and  simply  laying 
the  venue  in  a  different  county,  the  court  could  be  divided 
up  so  as  to  enable  one  branch  of  it  to  enjoin  suitors  from 
proceeding  in  another  branch  of  it,  is  entirely  inconsistent 
with  the  existence  of  but  one  court  which  the  constitution 
created.  That  court,  in  the  very  nature  of  things,  has  no 
power  to  enjoin  a  suitor  in  it  from  asking  to  be  heard^  and 
every  attempt  to  do  so  is  simply  and  only  void. 

The  idea  that  a  cause  by  such  maneuvers  as  have  been 
resorted  to  here,  can  be  withdrawn  from  one  judge  of  this 
court  and  taken  possession  of  by  another ;  that  thus  one 
judge  of  the  same,  and  no  other  power,  can  practically 
prevent  his  associate  from  exercising  his  judicial  functions; 
that  thus  a  case  may  be  taken  from  judge  to  judge  when- 
ever one  of  the  parties  fears  that  an  unfavorable  decision 
is  about  to  be  rendered  by  the  judge  who  up  to  that  time 
had  sat  in  the  cause ;  and  that  thus  a  decision  of  a  suit 
may  be  constantly  indefinitely  postponed  at  the  will  of  one 
of  the  litigants,  only  deserves  to  be  noticed  as  being  a 
curiosity  in  le^al  tactics,  a  remarkable  exhibition  of  inven- 
tive genius  and  fertility  of  expedients  to  embarrass  a 
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suit,  wlii4|h  this  extraordinarily  conducted  litigation  has 
developed. 

For  these,  among  other  reasons,  I  think  the  injonction 
of  Justice  Clsbkb  absolutely  void,  and  no  impediment  to 
the  order  of  Justice  Barnard. 

I  have  not  overlooked  the  remark  of  the  eminent  senior 
counsel  for  the  appellants,  that  '^  the  due  order  of  judicial 
proceedings  is  involved."  I  really  think  it  is.  No  one, 
who  reviews  the  proceedings  in  this  litigation,  can  fail  to 
see  that  unless  the  view  I  have  taken  of  the  question  be 
sound,  almost  endless  litigation  and  inextricable  confusion 
may  be  created  in  nearly  every  case  of  any  importance ; 
and  above  all  that  if  judges  of  the  same  court,  instead  of 
leaving  each  case  to  its  ^'  due  order  of  proceedings,"  shall 
countenance  efforts  to  circumvent  and  defeat  the  orders 
and  decisions  of  each  other,  the  court  itself  will  soon 
justly  forfeit  the  confidence  of  the  public,  fall  into  disre- 
pute, and  its  usefulness  be  seriously  impaired,  if  not  wholly 
destroyed.  Such  a  practice  as  that  disclosed  by  this  litiga- 
tion, of  judges  sanctioning  attempts  to  counteract  the 
orders  of  each  other  in  the  progress  of  a  suit,  I  confess  is 
new  and  shocking  to  me.  It  had  no  existence  in  the 
practice  of  the  court  of  which  I  was  recently  a  member, 
where  the  judges  are  not  only  gentlemen,  having  confi- 
dence in  each-  other,  never  ascribing  improper  motives  in 
judicial  action  to  either  of  their  associates,  and  never 
permitting  any  one  to  impute  such  to  either  before  the 
other,  but  are  scrupulously  careful  that  the  conduct  of  every 
legal  proceeding  shall  be  "  due  and  orderly ;"  and  I  trust 
that  we  have  seen  the  last,  in  this  high  tribunal,  of  such 
practice  as  this  case  has  exhibited.  No  apprehension, 
real  or  fancied,  that  any  judge  is  about  either  innocently 
or  willfully,  to  do  a  wrong,  can  palliate,  much  less  justify  it 
For  any  such  wrong,  there  are  abundant  means  of  redress 
and  to  those,  unaided  by  judges  in  such  artifices  as  have 
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been  attempted  in  these  proceedings,  everybody  should 
be  left  to  resort 
The  order  appealed  from  should  be  affirmed. 

Obo.  G.  Barnard,  J.  concurred* 

Inobaham  J.  (dissenting.)  The  views  I  entertain  of  the 
proceeding  in  this  case  render  an  examination  of  the  merits 
unnecessary,  on  this  appeal. 

The  first  order,  of  the  14th  March,  does  not  appear  to 
be  relied  on  for  sustaining  the  appointment  of  the  receiver. 
It  was  made  in  court,  on  an  order  issued  there,  and  served 
on  a  director  in  court,  who  was  at  that  time  in  the  custody 
of  the  sheriff,  and  who  could  not  therefore  have  the  op- 
portunity to  confer  with  the  officers  of  the  company,  or 
prepare  the  necessary  papers,  or  adopt  any  measures  to 
show  cause  against  the  application.  Such  a  service  cannot 
be  considered  a  proper  service  upon  the  company.  When 
the  law  provides  for  serving  papers  on  any  officer  of  a 
company,  it  must  intend  that  a  reasonable  time  shall  be 
allowed  such  officer  to  place  the  papers  in  the  possession 
of  those  whose  duty  it  is  to  protect  the  company  from  the 
measures  intended  to  be  taken  against  it.  Without  such 
time,  it  is  evident  that  any  company  may  be  deprived  of 
its  rights  and  property. 

I  do  not  mean  to  deny  that  a  judge  may  not  in  a  proper 
case,  make  an  order  returnable  before  him  forthwith, 
when  the  parties  are  before  him  and  can  be  then  served, 
but  under  ordinary  circumstances  such  a  course  of  pro- 
ceeding is  not  desirable. 

This  order,  however,  was  not  relied  on,  and  the  order 
of  the  16th  March,  appears  to  have  been  made  for  the 
purpose  of  perfecting  the  appointment  of  the  receiver 
then  made.  On  the  return  to  this  order,  the  order  appealed 
from  was  made.  No  objection  is  made  to  want  of  notice 
on  this  last  motion,,  and  the  only  difficulty  in  the  way  of 
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sustainiDg  it  is  the  order  of  Justice  Clbrke  in  the  case 
of  The  Erie  Railway  Company  and  Whitney  v.  FoiuIerUft 
and  oiherB, 

This  order  stayed  the  plaintiflT's  proceedings,  and  if  not 
properly  vacated,  all  such  proceedings  were  irregular  and 
should  be  set  aside.  The  order  of  Justice  Barnard  to 
show  cause  why  the  stay  of  proceedings  should  not  be 
vacated,  would  have  been  sufficient  to  justify  him  in 
vacating  such  stay,  if  the  action  had  been  in  this  district; 
but  there  is  nothing  in  that  order  which  warranted  the 
portion  of  the  order  of  the  19th  March,  which  denied  the 
motion  founded  on  the  order  to  show  cause,  granted  by 
Justice  Clbrke.  No  such  object  was  contemplated  by  the 
order  to  show  cause,  of  16th  March,  but  a  mere  modifica- 
tion of  the  stay  of  proceedings  therein  contained. 

The  great  difficulty,  however,  lies  in  the  fact  that  the 
action  in  which  that  injunction  was  granted,  was  brought 
in  the  seventh  district  In  all  actions  triable  in  any  other 
district  than  the  first,  the  judges  of  this  district  have  no 
authority  to  hear  motions  within  the  firet  district.  The 
401st  section  of  the  Code,  subdivision  4  provides  that 
"  motions  upon  notice  niust  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining;  and 
no  motion  upon  notice,  can  be  made  in  the  first  judicial 
district,  in  an  action  triable  elsewhere/'  This  section 
forbids  the  hearing  of  any  such  motion  in  this  district,  in 
an  action  pending  in  the  seventh  district,  and  would  make 
the  decision  on  that  order  a  nullity. 

Two  grounds  are  relied  on  to  take  this  out  of  the  above 
provision.  One  is  that  the  order  of  Justice  Clerkb  stay- 
ing the  plaintiff's  proceeding  may  be  disregarded  by  the 
court  when  the  case  is  before  them;  and  the  other  that 
such  an  order  staying  proceedings  in  another  action  pend- 
ing in  the  same  court,  is  irregular  and  without  any  force. 
I  think  neither  ground  is  sufficient  The  court  may  dis- 
regard such  an  order,  if  on  hearing  a  cause,  it  should  see 
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fit  to  do  80,  although  as  between  judges  of  the  same  conrty 
such  a  course  of  proceeding  is  not  desirable.  But  the 
party  to  the  suit  is  enjoined,  and  not  the  court.  Such 
party  has  no  right  to  apply  for  any  order  while  the  injunc- 
tion is  in  force,  except  to  vacate  it,  and  the  power  to  vacate 
it  did  not  rest  with  a  judge  in  the  first  district  He  still 
remains  subject  to  its  restraint,  and  any  application  by 
him,  in  violation  of  it,  makes  his  proceeding  irregular. 
Such  injunction  acts,  not  upon  the  court,  but  on  the  party. 
(N.  T.  and  N.  H,  Railroad  Company  v.  Schuyler^  17  How. 
Fr.  464.)  Even  if  erroneously  granted,  the  injunction 
should  be  obeyed,  until  vacated.  ( The  People  v.  Sturtevantj 
5  Seld.  263.  'Moat  v.  Holbein^  2  JSdw,  188.  Feck  v.  Yorks^ 
32  How.  Fr.  408.) 

It  is  also  suggested  that  it  was  irregular  in  Judge  Clbrkb, 
to  stay  proceedings  in  another  action  in  the  same  court. 
Whether  it  be  so  or  not  is  not  necessary  for  me  to  decide. 
The  experience  in  this  litigation  shows  that  it  does  not 
tend  to  a  due  administration  of  justice.  There  would 
have  been  no  difficulty  at  first  for  the  defendants  to  do  as 
they  did  on  this  motion  now  under  consideration,  to  have  " 
appealed  from  the  first  order  that  was  made,  and  obtained 
a  stay  in  the  mean  while.  Such  a  course  would  have  pro- 
tected all  the  parties,  and  avoided  much  of  the  confusion 
which  has  arisen  from  conflicting  orders  obtained  from 
different  judges  in  the  same  court. 

This  order  having  been  made  while  the  injunction  was 
in  full  force  in  the  action  brought  by  Whitney,  and  that 
injunction  still  remaining  in  force,  made  the  act  of  the 
plaintiff"  in  this  suit,  in  applying  for  a  receiver,  irregular 
and  the  order  should  on  that  account  be  reversed. 

•  Order  affirmed. 

[Niw  ToBK  Gbnbral  Tbbm,  April  6, 1868.  Geo,  G.  Barnard^  Inffraham  and 
CmliaOj  Justices.] 
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Howeyer  objectionable  the  issue  of  stock  dividends  by  a  corporation,  may 
appear  to  be,  as  bearing  upon  the  Talne  of  the  stock,  such  considerations 
are  more  properly  to  be  addressed  to  the  board  of  directors  than  to  the 
court,  on  a  motion  to  continue  an  ii\|anction. 

Under  ordinary  i^rcnmstances,  where  a  corporation  has  earned  a  diTidend, 
and  it  desires  to  retain  the  moneys  so  earned,  for  the  purposes  of  the  com- 
pany, either  in  making  improTements  on  its  property  or  for  the  payment  of  its 
debts,  it  would  be  no  violation  of  law  to  retain  such  moneys  and  in  lieu 
thereof  to  issue  to  the  stockholders  a  corresponding  amount  of  stock. 

The  election  to  do  either  rests  with  the  board  of  directors,  and  if  the  com- 
pany has  the  power  to  increase  the  capital  stbck,  for  any  purpose,  either 
mode  of  making  such  increase  is  not  a  violation  of  law,  and  affords  no 
ground  for  an  {injunction  to  restrain  them. 

If  a  corporation  has  the  power  to  increase  its  capital,  it  is  immaterial  whether 
such  increase  ]a  made  by  awarding  the  stock  to  stockholders  as  dividends, 
in  lieu  of  money,  retaining  the  money  for  the  purposes  of  the  company,  or 
by  paying  the  stockholders  the  dividends  in  cash  from  the  earnings  of  the 
company  and  selling  the  stock  in  the  market,  to  raise  money  for  the  use  of 
the  corporation. 

It  may  be  doubted  whether  a  statement,  made  by  a  board  of  directors,  in  a 
report,  avowing  their  determination  not  to  make  any  further  increase  of  the 
capital  stock,  would  be  sufficient  to  warrant  the  restraining  of  the  company 
firom  doing  an  act  expressly  authorized  by  statute ;  or  even  if  it  had  such 
an  effect,  as  to  the  board  by  which  it  was  made,  whether  any  subsequent 
board  could  thus  be  deprived  of  the  powers  conferred  upon  it  by  law.    Pir 

IffOBA.HAM,  J. 

By  an  act  of  consolidation,  between  railroad  companies,  it  was  agreed  that 
the  preferred  stock  should  be  entitled  first  to  seven  per  cent*fh>m  the  in- 
come of  the  consolidated  road ;  then  the  common  stock  was  to  have  seven 
per  cent;  then  the  preferred  stock  was  to  have  three  per  cent  ftirther;  and 
afterwards  the  common  stock  could  share  in  the  balance.  Subsequently,  a 
dividend  was  declared  by  which  ten  per  cent  on  the  amount  of  the  capital 
was  awarded  to  both  classes  of  the  stock,  but  such  dividend  was  made  pay- 
able in  preferred  stock  to  the  holders  of  preferred  stock,  and  in  commtfn 
stock  to  the  holders  of  stock  in  that  class.  By  this  distribution,  at  the  then 
value  of  the  stock,  the  holder  of  a  share  of  preferred  stock  received  stock 
to  the  market  value  of  about  $8,  and  the  holder  of  a  share  of  common  stock 
received  stock  to  the  value  of  about  $7.  EHd  that  this  gave  to  the  holder 
of  the  common  stock  all  he  had  a  right  to  claim,  and  all  that  he  was  enti- 
tled to  until  the  dividend  of  the  preferred  stock  amounted  to  ten  cent 
And  that  whether,  therefore,  the  dividend  was  estimated  in  the  nominal 
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value  of  the  stock,  or  as  the  cash  Talne,  there  was  no  departure  from  the 
contract  with  the  holders  of  the  preferred  stock,  in  such  dividend. 

PrsTions  to  the  Code,  foreign  corporations  were  not  the  subject  of  litigation 
in  the  courts  of  this  state,  except  when  proceeded  against  by  attachment  of 
their  property  for  the  collection  of  a  debt  or  the  redress  of  a  wrong.  And 
the  Code  was  not  intended  to  extend  that  power  any  Airther  than  it  existed 
at  that  time ;  although  the  language  of  the  Code  is  more  general,  and  might 
be  construed  more  liberally. 

Although  it  is  the  duty  of  the  state  to  proyide  for  the  collection  of  debts 
fh>m  foreign  corporations,  due  to  its  citizens,  and  to  protect  its  dttcens  from 
fhmd,  by  all  the  means  in  its  power,  whether  against  domestic  or  foreign 
wrongdoers,  this  does  not  authorize  the  courts  to  regulate  the  internal 
afihirs  of  foreign  corporations.  The  courts  possess  no  vlsitorial  power  oyer 
them. 

The  court  will  not  eqjoin  the  directors  of  a  foreign  corporation  from  paying  a 
dividend,  where  no  debt  is  due  to  the  plaintiff,  and  he  has  no  claim  for 
redress  for  any  wrong,  and  his  only  ground  for  the  ii\]unction  is  a  supposed 
error  on  the  part  of  the  directors  in  making  the  dividend. 

For  such  a  cause  he  must  seek  redress  in  the  courts  of  the  state  where  the 
company  was  incorporated;  unless  fraud  is  contemplated,  by  which  the 
property  of  stockholders  who  are  cirizens  of  this  state  is  placed  in  Jeopardy. 

Although  it  be  not  affirmed  that  in  no  cases  should  the  courts  exercise  Juris- 
diction ;  yet  even  if  the  power  exists  to  compel  a  foreign  corporaUon  to 
come  into  our  courts  and  become  a  party  to  litigation  here,  still,  where  the 
cause  of  action  arises  abroad ;  where  it  affects  only  the  internal  govern- 
ment of  the  corporation ;  where  the  Judgment,  if  rendered,  cannot  be  in 
any  way  enforced  against  them,  except  by  injunction  agamst  individual 
members  of  the  oorporalion ;  and  the  party  has  an  ample  remedy  in  the 
state  where  the  corporation  has  a  legal  existence ;  the  courts  here  may  well 
decline  exercising  an  equitable  Jurisdiction,  in  such  a  case.    P#r  IxeaA- 

HAM,  J. 

MOTION  to  continue  an  injunction  restraining  the  pay- 
ment of  a  dividend. 
The  plaintiffs,  claiming  to  be  the  owners  of  bonds  and 
cammon  stock  of  the  Chicago  and  Northwestern  Railway 
Company,  ask  an  injunction  against  the  defendants,  to  re- 
strain them  from  paying  a  stock  dividend  declared  by 
them  on  the  preferred  and  common  stock.  The  dividend 
was  to  be  paid  to  each  class  of  stockholders,  in  the  same 
kind  of  stock  as  that  held  by  them.  The  plaintiffs  claim 
that  the  company  has  no  authority  to  make  stock  divi- 
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dends,  and  if  they  have,  that  the  distribution  is  unequal 
in  giving  preferred  stock  to  one  class  and  common  stock 
to  the  other;  and  they  also  claim  that  the  company  is 
bound  by  a  previous  resolution,  adopted  by  them,  not  to 
issue  any  preferred  stock  beyond  the  amount  at  that  time 
in  existence. 

J.  T.  Pierce  and  C.  A.  BapaUo,  for  the  plaintifSs. 

V  S.  J.  TUden^  for  the  defendants. 

Ingraham,  J.  However  objectionable  the  issue  of  stock 
dividends  may  appear  to  be,  as  bearing  upon  the  value  of 
the  stock,  such  considerations  are  more  properly  to  be 
addressed  to  the  board  of  directors  than  to  the  court  on 
such  a  motion  as  the  present.  Under  ordinary  circum- 
stances, where  the  company  has  earned  a  dividend,  and 
they  desire  at  the  same  time  to  retain  the  moneys  so 
earned,  for  the  purposes  of  the  company,  either  in  making 
improvements  on  the  road  or  for  the  payment  of  its  debts, 
it  would  be  no  violation  of  law  to  retain  such  moneys 
and  in  lieu  thereof  to  issue  to  the  stockholders  a  corres- 
ponding amount  of  stock.  The  election  to  do  either  rests 
with  the  board  of  directors,  and  if  the  company  has  the 
power  to  increase  the  capital  stock,  for  any  purpose,  either 
mode  of  making  such  increase  is  not  a  violation  of  law, 
and  affords  no  ground  for  an  injunction  to  restrain  them. 

That  this  company  has  the  power  to  increase  its  capital 
stock,  both  preferred  and  common  stock,  is  apparent  from 
the  charter  and  laws  relative  to  the  corporations  whilh 
are  united  in  the  present  corporation,  and  by  the  acts 
authorizing  the  consolidation,  both  of  the  state  of  Illinois 
and  the  state  of  Wisconsin,  as  well  as  the  articles  of  con- 
solidation. 

Having  this  power  to  increase  its  capital,  it  becomes 
immaterial  whether  such  increase  is  made  by  awarding 
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the  stock  to  stockholders  as  dividends  in  lien  of  money, 
retaining  the  money  for  the  purposes  of  the  company,  or 
by  paying  the  stockholders  the  dividends  in  cash  from  the 
earnings  of  the  eompauy  and  selling  the  stock  in  the 
market  to  raise  money  for  the  use  of  the  corporation. 

In  the  present  case  the  stock  is  passed  to  the  stockhold- 
ers at  its  par  value,  while  if  sold  in  the  market  it  must 
have  been  so  sold  at  a  discount  of  twenty  per  cent ;  add 
to  that  extent  it  benefits  the  stockholders,  if  a  dividend 
of  ten  per  cent  was  to  be  declared. 

It  is  urged,  however,  that  the  company,  in  their  report 
made  in  1865,  avowed  their  determination  not  to  make 
any  further  increase  of  the  capital  stock,  however  urgent 
the  necessity  for  it  might  be. 

It  may  be  doubted  whether  such  a  statement  made  in  a 
report  of  a  board  of  directors,  would  be  sufficient  to  war- 
rant the  restraining  the  company -from  doing  an  act 
authorized  expressly  by  statute ;  or  even  if  it  had  such  an 
effect,  as  to  that  board  by  which  it  was  passed,  whether 
any  subsequent  board  could  thus  be  deprived  of  the  pow- 
ers conferred  upon  it  by  law.  It  formed  no  part  of  the 
terms  on  which  the  bonds  were  subscribed  for,  and  can  be 
considered  as  nothing  morethan  an  expression  of  a  line 
of  policy  which  the  then  existing  board  of  directors 
thought  it  best  to  adopt,  but  which  their  successors  were 
by  no  means  bound  to  adhere  to  or  follow.  ^ 

It  is  also  objected  that  this  dividend  is  unequal.  By 
the  act  of  consolidation  it  was  agreed  that  the  preferred 
stock  should  be  entitled  first  to  seven  per  cent  from  the 
income ;  then  the  common  stock  was  to  have  seven  per 
cent ;  then  the  preferred  stock  was  to  have  three  per  cent 
further;  and  afterwards  the  common  stock  could  share  in 
the  balance.  In  this  dividend,  ten  per  cent  on  the  amount 
of  the  capital  has  been  awarded  to  both  classes  of  the 
stock,  but  such  dividend  is  made  payable  in  preferred 
stock  to  the  holders  of  preferred  stock,  and  in  common 
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stock  to  the  holders  of  stock  in  that  class.  At  the  pres- 
ent value  of  the  stock  the  holder  of  a  share  of  preferred 
stock  receives  stock  to  the  market  value  of  about  $8,  and 
the  holder  of  a  share  of  common  stock*  receives  stock  to 
the  valufe  of  about  $7.  This  gives  the  holder  of  the  com- 
mon stock  all  he  has  a  right  to  claim,  and  all  that  he  is  en- 
titled to  until  the  dividend  of  the  preferred  stock  amounts 
to* ten  per  cent.  "Whether,  therefore,  the  dividend  is  esti- 
mated in  the  nominal  value  of  the  stock,  or  as  the  cash 
value,  it  appears  that  there  is  no  departure  from  the  con- 
tract with  the  holders  of  the  preferred  stock  in  the  divi- 
dend now  declared. 

That  the  issue  of  additional  preferred  stock  may  have 
the  effect  to  increase  the  amount  of  that  class  and  thereby 
reduce  the  income  which  would  be  applicable  to  a  general 
dividend  is  probable,  but  the  same  result  would  follow 
from  a  sale  of  preferred  stock  in  the  market,  which  I  think 
the  company  would  have  the  power  to  do,  under  their 
charters. 

From  the  examination  I  have  given  to  these  questions 
I  am  of  the  opinion  that  there  is  nothing  in  the  acts  com- 
plained of  in  regard  to  the  dividend,  wliich  shows  any 
unauthorized  or  illegal  act,  or  which  authorizes  the  sup- 
position that  any  fraudulent  intent  existed,  on  the  part  of 
the  directors,  in  making  this  dividend.  On  the  contrary, 
they  have  acted  in  compliance  with  the  wishes  of  a  very 
large  majority  of  the  stockholders  of  both  classes,  as  ex- 
pressed by  their  votes  in  favor  of  this  dividend.  Although 
'  that  would  afford  no  reason  why  the  company  should  not 
be  enjoined  from  doing  a  fraudulent*  or  illegal  act,  yet  it 
does  afford  to  the  board  of  directors  an  approval  of  their 
course,  and  is  entitled  to  consideration  when  the  question 
becomes  one  of  expediency  and  not  of  legality. 

There  are,  however,  other  considerations  which,  in  my 
judgment,  should  have  a  controlling  influence  in  the 
decision  of  these  questions.    This  corporation  derives  its 
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enstence  from  the  legislation  of  other  states  than  that  of 
New  Tork.  No  part  of  its  road  or  franchise  is  exercised 
within  this  state,  and  we  can  in  nowise  reach  the  corpora- 
tion, except  by  attaching  property  within  the  state.  Some  i 
of  its  directors  reside  here,  and  they  may  be  forbidden  to  { 
act,  but  such  an  injunction  can  be  rendered  nugatory  at  I 
any  moment  by  a  resignation  and  substitution  of  others  I 
in  their  places.  A  disobedience  of  the  order  of  the  court  \ 
can  be  obviated  by  keeping  the  office  of  the  company, 
and  appointing  directors  living  in  other  states.  Previous 
to-  the  Code,  foreign  corporations  were  not  the  subject  of 
litigation  in  the  courts  of  this  state,  except  when  proceed- 
ed against  by  attachment  of  their  property  for  the  collec- 
tion of  a  debt  or  the  redress  of  a  wrong.  I  do  not  think 
the  Code  was  intended  to  extend  that  power  any  further 
than  it  existed  at  that  time.  It  is  true  the  language  of 
the  Code  is  more  general,  and  might  be  construed  more 
liberally.  .But  when  we  remember  the  utter  inability  of 
the  courts  to  enforce  any  other  remedy  beyond  the  bounds 
of  the  state,  it  will  be  apparent  that  such  litigation  will 
in  most  cases  prove  useless.  It  is  the  duly  of  the  state  to^ 
provide  for  the  collection  of  debts  from  foreign  corpora- 
tions, due  to  its  citizens,  and  this  has  been  done ;  and  it 
is  the  duty  of  the  state  to  protect  its  citizens  from  fraud, 
by  all  the  means  in  its  power,  whether  against  domestic  or 
foreign  wrongdoers.  This,  however,  does  not  authorize  ^j 
the  courts  to  regulate  the  internal  affairs  of  foreign  cor-  ' 
porations.  The  courts  possess  no  visitorial  power  over 
them.  "We  can  enforce  no  forfeiture  of  charter  for  viola- 
tion of  law ;  nor  can  we  remove  directors  for  misconduct. 
These  powers  all  properly  belong  to  the  courts  of  the 
state  from  which  they  derive  their  existence.  It  is  for 
these  reasons  I  think  there  is  no  propriety  in  enjoining 
the  defendants,  in  the  present  case.  No  debt  is  due  to 
the  p1ainti£  He  has  no  claim  for  redress  for  any  wrong, 
and  his  only  ground  for  the  injunction  is  a  supposed  error 
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on  the  part  of  the  directors  in  making  the  dividend.  I 
think  for  each  a  cause  he  must  seek  redress  in  the  courts 
of  the  state  where  the  company  was  incorporated ;  unless 
as  in  some  other  cases  that  have  heen  before  us,  fraud  was 
contemplated  by  which  the  property  of  stockholders  who 
were  citizens  of  this  state  was  placed  in  jeopardy.  No 
fraud  is  charged,  in  this  case,  and  even  if  it  had  been,  it 
'is  fully  disproved  by  the  affidavits  submitted  on  this 
motion. 

'  There  has  been  a  wrong  impression  entertained  since 
the  decision  of  Chriffith  v.  Scott  and  others,  in  this  district, 
that  the  court  intended  in  that  case  to  hold  that  we  had 
jurisdiction  and  should  exercise  it,  in  all  cases,  over 
foreign  corporations.  That  case  warranted  no  such  con- 
clusion. There  the  charge  was  a  fraudulent  contract 
between  individuals  who  were  directors  of  two  companies 
at  the  west,  by  which  the  stockholders  in  one  of  the  com- 
panies would  have  been  deprived  of  all  interest  therein, 
and  would  be  without  redress.  Those  directors  lived  in 
New  York,  and  others  here  were  connected  with  them,  in 
the  arrangement,  who  were  only  to  be  reached  by  pro* 
ceedings  here. 

So  in  Dart  v.  The  Farmers'  Banh^  (27  Barh.  337,)  the 
action  was  to  recover  property  from  the  defendants  be- 
longing to  a  resident  in  New  York,  and  the  appearance 
)Of  the  defendants,  in  the  action,  was  held  sufficient  to 
mau:e  them  subject  to  the  jurisdiction  of  the  court,  on  that 
account. 

Views  similar  to  those  which  I  have  here  expressed 
were  stated  by  Roosbvblt,  J.  in  The  Oumberland  Coal  Com- 
pony  V.  The  Hoffman  Coal  Company^  (30  Barb.  159,  171.) 
He  says :  "  Foreign  corporations  may,  in  some  instances, 
sue  or  be  sued  in  our  courts,  but  to  warrant  the  proceeding, 
there  must  be  either  a  necessity  or  a  fitness  suggested  by 
the  peculiar  circumstances.  The  cause  of  action,  or  the 
subject^  or  at  least  some  property  to  be  acted  upon,  most 
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have  arisen  or  be  situated  within  our  jurisdiction.  "With- 
out these  qualifications,  or  one  of  them,  the  judgment, 
should  the  court  render  it,  would  be  a  nullity.  It  would 
operate  on  nothing  in  the  state,  and  be  regarded  by  noth* 
ing  out  of  it" 

I  do  not  mean  to  be  understood,  that  in  no  cases  should 
the  courts  exercise  jurisdiction;  but  even  if  the  power 
exists  to  compel  a  foreign  corporation  to  come  into  our 
courts  and  become  a  party  to  litigation  here,  still,  where 
the  cause  of  action  arises  abroad,  where  it  affects  only  the 
internal  government  of  the  corporation,  where  the  judg- 
ment, if  rendered,  cannot  be  in  any  way  enforced  against 
them,  except  by  injunction  against  individual  members  of 
the  corporation,  and  the  party  has  an  ample  remedy  in  the 
state  where  the  corporation  has  a  legal  existence,  the 
courts  here  may  well  decline  exercising  an  equitable 
jurisdiction  in  such  a  case. 

The  conclusion  to  which  I  have  arrived  is,  that  there  is 
no  ground  for  continuing  this  injunction. 

Motion  denied. 
[Nsw  York  Special  Tebm,  June  27, 186S.    Jii^«AaM,  Justice.] 


I 

Kern  vb.  Towslbt. 

•a 

If  words  are  spoken  of  a  person  charging;  him,  in  express  terms,  with  the 
crime  of  perjury,  they  are  actionable  withont  proof  of  any  extrinsic  facts  to 
show  their  meaning.  Such  words  necessarily  import  that  the  person  charged 
has  sworn  falsely  upon  a  material  point,  in  a  Judicial  proceeding  before  a 
court  or  officer  of  competent  jurisdiction. 

So  if  the  words  uttered,  although  not  charging  peijnry  in  express  terms, 
neeetsarUtf  imply  that  offense. 

In  like  manner,  if  the  words  used  to  express  the  charge,  are  such,  in  the  sense 
in  which  they  would  naturally  be  understood,  as  to  convey  to  the  minds  of 
those  to  whom  they  are  addressed,  the  impression  that  the  plaintiff  has 
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committed  peijary,  and  that  the  defendant  intended  to  be  so  understood  by 
those  who  heard  him,  such  words  will,  of  themselveSj  warrant  a  verdict  for 
the  plaintiff,  in  case  the  jury  And  that  they  were  uttered  with  the  intention 
above  stated,  and  were  so  understood. 

The  defendant,  on  bemg  reminded  by  the  plaintiff  of  a  law  suit  which  he,  (the 
defendant,)  had  recently  lost,  said,  "  Tes,  your  false  swearing  at  that  trial." 
Being  told  that  he  had  better  not  accuse  the  plaintiff,  again,  of  swearing 
fiEilse,  he  said :  "  Any  man  who  professed  to  be  a  Christian,  lu  you  do,  and 
went  into  the  box  and  swore  false  as  you  did,  at  that  trial,  had  better  join 
the  church  once  more,"  &c  The  charge  of  swearing  fttlse,  in  the  suit,  was 
repeated  five  or  siz  times.  The  defendant  also  said  that  "  The  folks  who  be- 
longed to  the  church  and  built  tall  steeples  thought  they  could  swear  fiUse, 
or  do  any  thing  they  had  a  mind  to."  Edd^  that  the  slander  admitted  that 
a  suit  was  pending,  and  it  was  to  be  intended  that  what  the  plaintiff  swore 
to  was  material ;  and  that  the  words  were  sufl9cient  to  warrant  a  finding  la 
favor  of  the  plaintiff,  without  proof  that  the  suit  was  in  a  court  of  competent 
jurisdiction,  or  that  the  plaintiff  swore  falsely  with  a  corrupt  intent. 

No  question  can  arise  upon  a  bill  of  exceptions,  as  to  the  sufficiency  of  the 
complaint,  where  testimony  offered  by  the  plaintiff  is  received  without 
objection,  and  the  defendant's  counsel  does  not  suggest  that  the  complaint 
is  insufficient,  until  after  the  plaintiff  has  proved  his  case  and  rested. 

At  that  stage  of  the  trial,  the  defendant  may  raise  the  question  as  to  the  suffi- 
ciency of  the  complaint,  by  a  motion  to  strike  out  so  much  of  the  testunony 
as  tends  to  prove  matters  not  alleged  in  the  complaint. 

Defects  in  the  complaint  maybe  stated  as  a  ground  for  a  motion  for  a  nonsuit; 
but  if  the  testimony  given  without  objection  is  sufficient  to  establish  a  cause 
of  action,  the  motion  should  be  denied. 


npHIS  was  an  action  for  slander.  The  words  complained 
JL  of  are  set  forth  in  the  opinion  of  the  court  On  the 
trial,  before  Justice  E,  D.  Smith  and  a  jury,  after  the 
plaintiff  had  proved  the  uttering  by  the  defendant  of  the 
words,  as  charged,  and  rested,  the  defendant  moved  for  a 
nonsuit  upon  the  following  grounds,  viz : 

1st.  That  the  complaint  did  not  state  a  cause  of  action 
for  the  reason  that  the  words  were  not  actionable  in  them- 
selves, and  there  was  no  colloquium  alleging  the  existence 
of  an  action  before  a  court  of  competent  jurisdiction,  or 
that  the  plaintiff  was  a  witness  duly  sworn,  and  gave 
material  testimony,  or  that  the  words  spoken  referred  to 
Buch  testimony. 
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2d.  That  the  plaintiff's  evidence  entirely  failed  to  prove 
a  caase  of  action,  for  the  reason  that  there  was  no  proof 
of  the  existence  of  a  suit  in  a  court  of  competent  jurisdic- 
tion, or  that  the  plaintiff  was  ever  sworn  as  a  witness  in 
any  suit,  or  gave  evidence  in  any  suit  which  was  material, 
or  that  the  words  used  by  the  defendant  had  reference  to 
any  suit 

3d.  That  the  words  spoken  were  not  actionable  in  them- 
selves, and  no  collateral  circumstances  were  proved  to 
make  them  actionable. 

The  court  denied  the  motion  for  a  nonsuit,  and  the  de- 
fendant's counsel  duly  excepted  to  such  ruling. 

The  defendant's  counsel  then  asked  the  court  to  charge 
the  jury  that  the  plaintiff  could  not  recover  unless  there 
was  positive  proof  before  them  that  there  was  a  suit  in 
existence  in  a  court  that  had  jurisdiction  and  a  right  to 
swear  witnesses,  and  that  the  plaintiff  was  sworn  and  gave 
testimony  material  to  the  issue.  The  court  so  charged ; 
saying,  however,  that  the  jury  might  infer  that,  from  the 
conversation  of  the  parties,  without  other  proof.  The 
defendant  excepted. 

The  defendant's  counsel  then  further  requested  the 
court  to  charge  the  jury  that  there  must  be  proof  of  the 
existence  of  the  suit,  and  of  the  plaintiff's  being  a  witness 
and  giving  material  evidence,  aside  from  the  conversation 
between  the  parties.  The  court  declined  so  to  charge, 
and  the  defendant's  counsel  duly  excepted. 

The  jury  then  retired,  and  found  a  verdict  for  the  plain- 
tiff for  }500,  which  was  duly  entered  in  the  minutes  of 
the  clerk. 

Whereupon,  on  motion  of  the  defendant,  the  court 
ordered  a  stay  of  proceedings  for  sixty  days,  to  enable  the 
defendant  to  prepare  a  case  and  exceptions  on  which  to 
move  for  a  new  trial,  and  ordered  that  such  exceptions  be 
heard  in  the  first  instance  at  general  term. 
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C,  S.  Weedy  for  the  plaintiff.  I.  The  words  used,  con- 
tain no  doubtful  meaning;  no  bystander  could  mistake 
their  import  They  imply  perjury — the  charge  is  perjury 
with  reference  to  evidence  given  on  the  trial.  Persons 
would  so  ordinarily  understand  it,  and  that  the  suit  was 
lost  by  the  plaintiff's  false  swearing  in  the  suit.  The  jury 
found,  as  a  question  of  fact,  that  the  language  imported 
peijury,  which  is  conclusive.  The  words  are  to  be  taken 
in  their  natural  meaning.  Bystanders  would  naturally 
understand  them  to  import  a  crime,  as  strong  as  the 
English  language  can  express  it.  (JHas  v.  Shorty  16  How, 
322.  33  Barb.  618.  42  id,  326.)  The  164th  section  of 
the  Code  was  intended  to  change  the  old  rule  of  pleading 
in  actions  of  this  character,  and  says  it  shall  be  sufficient 
to  state  generally  that  the  words  were  published  or  spoken 
concerning  the  plaintiff.  This  complaint  charges  that  the 
words  ^ere  spoken  of  the  plaintiff,  and  in  the  language 
of  the  section.  It  alleges  all  those  extrinsic  facts  which 
are  essential  to  show  that  the  words  used  had  reference  to 
material  testimony  given  by  the  plaintiff  in  a  legal  pro- 
ceeding, with  a  statement  of  the  time  and  place  where  the 
words  were  spoken,  and  with  reference  to  a  suit  It 
charges  a  crime,  an  indictable  offense.  The  usual  practice 
is  for  the  defendant  to  demur,  where  the  complaint  is 
defective  upon  its  face,  and  .the  intent  of  the  144th  section 
of  the  Code  is  that  such  a  course  should  be  pursued. 
This  complaint  would  have  been  held  good  on  demurrer. 
(  We9Uy  V.  BmneH,  5  Ahh.  498.  Walrath  v.  Nellis,  17  How, 
Pr.  72.) 

n.  It  was  unnecessary  to  allege  that  there  was  a  suit; 
that  the  plaintiff  was  sworn  on  the  trial  and  gave  material 
evidence;  for  the  words  used  by  the  defendant  admitted  it. 
The  words  admit  there  was  a  suit  between  the  parties ; 
that  the  plaintiff  was  sworn  in  the  suit ;  that  the  plaintiff 
gave  material  evidence ;  that  there  was  a  court  of  compe- 
tent jurisdiction;  by  the  defendant  saying  that  "by  your 
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false  swearing  I  lost  the  suit."  The  charge  of  going  into 
the  box  to  swear  false,  implies,  if  not  admits,  and  charges 
that  he  did  it  willfully.  This  was  not  mere  idle  talk  of  the 
defendant.  He  meant  that  the  plaintiff  was  guilty  of 
peijnry ;  that  those  who  heard  him  should  so  understand 
it  These  words  explain  themselves.  It  is  unnecessary 
to  allege  or  prove  that  which  is  admitted.  (Jacobs  v.  Ftflery 
3  JKff,  572.) 

nX  The  words  charge  crime,  and  per  %e  import  pequry, 
as  strong  and  with  as  much  certainty  as  any  words  can  be 
used  in  the  English  language,  and  are  actionable  in  them- 
selves. The  charge  is  made  with  reference  to  evidence 
given  on  a  trial  There  being  a  charge  of  false  swearing 
in  a  suit,  the  rest  is  presumed.  (20  John.  344,  351.  11 
Wend.  38.  8  id.  573.  6  John.  82.  25  Wend.  413.)  Had 
the  words  complained  of  been,  "Tou  have  perjured  your- 
self," there  could  be  no  question ;  for  it  is  then  presumed 
and  well  settled  that  everything  took  place  before  a  court 
of  competent  jurisdiction.  The  same  thing  is  here  ex- 
pressed, only  in  different  language.  The  court  having 
left  the  fair  interpretation  and  meaning  of  the  words  and 
language  used  by  the  defendant,  to  the  jury,  and  they 
having  found  the  defendant  did  charge  the  crime  of  per- 
jury against  the  plaintiff,  the  verdict  aids  any  defect  in 
the  pleading,  even  if  any  such  averment  was  necessary. 
(16  Sow.  Pr.  322.) 

Burton  ^  Ten  JEycky  for  the  defendant.  L  The  com- 
plaint does  not  state  a  cause  of  action.  This  point  was 
raised  at  the  trial,  and  the  court  sustained  it  and  offered 
to  allow  the  plaintiff  to  amend  his  complaint  on  payment 
of  costs,  which  he  declined  to  do,  whereupon  the  court 
decided  to  let  him  go  on  at  his  own  risk  and  give  his 
proofs.  The  motion  for  a  nonsuit  was  renewed  at  the 
conclusion  of  the  plaintiff's  evidence,  and  denied.  This 
was  error.    The  words  alleged  in  the  complaint  are  not 
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actionable  per  se.  (  Vaughan  v.  Ravens,  8  John.  107.  CrooJc" 
nhank  v.  Gray,  20  irf.  344.  Ward  v.  CTarA:,  2  id,  9.  Stafford 
V.  G^een,  1  wi.  505.  PhincU  v.  Vaughan^  12  jffarS.  215. 
-4yrw  V.  CbwB,  18  frf.  260.)  And  there  is  no  colloquinm 
containing  the  proper  averments  to  make  them  actionable. 
•The  charge  contained  in  the  complaint  is  one  of  false 
swearing.  The  plaintiff  alleges  that  the  defendant  said 
of  and  concerning  him :  "You  swore  false  in  the  suit  I 
had  with  you  a  few  days  ago  in  the  county  court,  you 
would  not  have  beat  me  had  you  not  sworn  false  on  that 
trial."  This  is  the  substance  of  the  charge,  and  certainly 
these  words  contain  nothing  which  fairly  and  naturally 
import  that  the  defendant  meant  to  charge  the  plaintiff 
with  the  crime  of  perjury.  There  is  no  allegation  that  he 
had  made  himself  amenable  to  any  of  the  pains  or  penal- 
ties attached  to  the  crime  of  perjury  by  false  swearing, 
but  unless  this  meaning  can  be  attached  to  these  words, 
they  are  not  actionable  per  se.  The  rule  formerly  was 
that  when  alleged  slanderous  words  require  a  knowledge 
of  extrinsic  facts,  either  to  show  their  meaning  or  their 
application  to  the  plaintiff,  all  sach  facts  must  be  aver- 
red in  the  pleadings  and  proved.  (Miller  v.  Maxwell^  16 
Wend.  9.)  The  only  change  made  by  the  Code  in  this 
respect,  is  to  dispense  with  such  averment  of  extrinsic 
facts  as  merely  show  the  applicability  of  the  slander  to 
the  plaintiff.  (Code,  §  164.  5  How,  Pr.  171.  6  id.  99.) 
It  is  still  necessary,  as  it  formerly  was,  to  aver  and  prove 
any  facts  necessary  to  explain  the  meaning*  of  the  words 
used.  (Dias  v.  Short,  16  Sow.  Pr.  322.  Kinney  v.  Nasky 
3  Oomst.  177.)  But  in  this  case  there  are  no  averments  or 
proof  that  a  suit  was  ever  in  existence  in  ^ny  court  of 
competent  jurisdiction,  or  that  the  plaintiff  was  sworn 
as  a  witness  in  any  action  and  that  the  words  alleged 
referred  to  his  testimony  in  any  action.  If  it  shall  be 
claimed  that  the  words  themselves  import  the  crime  of 
peijury,  inasmuch  as  they  refer  to  a  suit  in  the  county 
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court  between  the  parties,  then  we  answer  that  the  county 
court  is  not  a  court  of  original  jurisdiction,  and  for  ought 
that  appears,  the  suit  referred  to  may  have  been  one 
which  the  county  court  had  no  jurisdiction  to  try,  and 
false  swearing  in  a  court  of  competent  jurisdiction,  is  not 
always  perjury,  and  if  it  is  claimed  that  the  words,  "You 
would  not  have  beat  me  had  you  not  sworn  false,"  import 
perjury,  then  we  say  this  cannot  be  so,  because  the  false 
swearing  would  have  the  same  effect  whether  it  was  done 
innocently  or  corruptly  in  a  way  to  make  it  peijury.  The 
misstatement  of  facts  would  be  the  same  and  have  the 
same  effect  on  the  result  of  the  action  from  whatever 
motive  it  was  done,  whether  good  or  bad,  and  yet  in  the 
one  case  it  would  not  be  peijury,  and  in  the  other  it 
would.  It  is  sufficient,  however,  that  the  plaintiff  has 
chosen  to  designate  a  court  not  of  original  jurisdiction 
and  has  entirely  neglected  to  aver  or  prove  any  facts  show- 
ing jurisdiction  of  the  particular  action  referred  to  by  him. 
Nothing  can  be  claimed  by  the  plaii^tiff  on  account  of  the 
inuendoes  contained  in  the  complaint  The  office  of  an 
inuendo  is  to  connect  the  words  spoken  with  persons  or 
facts  previously  mentioned,  and  being  merely  explanatory, 
cannot  supply  the  sense  of  words,  enlarge  their  meaning, 
or  supply  or  alter  them  when  they  are  deficient  Any 
defect,  therefore,  in  the  inuendo,  such  as  that  it  is  not 
supported  by  the  prefatory  extrinsic  facts,  or  that  it  en- 
larges their  meaning,  or  alters  them,  or  substitutes  other 
words  in  their  place,  is  a  defect  on  the  &ce  of  the  plead- 
ing. This  rule,  requiring  the  preliminary  statement  of 
extrinsic  facts  to  support  an  inuendo,  is  as  indispensible 
now  as  undei;  our  former  system.  {BlaUdell  v.  Baynfumdy 
14  IToie.  Pr.  267.  OaldmU  v.  Raymond,  2  Abb.  193.  Fry 
V.  Bennetty  5  Sandf.  65.)  The  case  of  Jacobs  v.  Fykrj 
(3  EiUj  574,)  cited  in  the  court  below,  and  relied  upon  by 
his  honor  to  sustain  the  charge  given,  does  not  go  to  the 
extent  claimed,  and  besides  has  been  virtually  overruled  in 
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the  subsequent  case  of  Emery  v.  Miller^  (1  Dmio^  208.) 
There  is,  however,  a  broad  distiDction  between  the  case 
of  Jousohn  V.  FyUr  and  this  case.  In  the  former  case  there 
was  a  proper  colloquium  in  the  complaint,  and  the  only 
question  Was  as  to  the  sufficiency  of  the  proofs  to  sustain 
the  averments  of  the  complaint,  while  in  this  case  the 
point  is  that  there  are  no  averments  in  the  complaint 
sufficient  to  make  the  words  actionable.  The  cases  are 
therefore  not  analogous. 

II.  Wo  cause  of  action  was  proven  on  the  trial.  The 
words  proven  are  not  actionable  in  themselves,  as  we  have 
before  shown,  and  can  only  be  made  so  by  averring  and 
proving  extrinsic  facts  and  circumstances  to  point  their 
meaning.  In  all  cases  in  which  words  of  the  tenor  of  those 
proven  in  this  action  have  been  held  actionable  per  %e  they 
were  connected  with  some  suit  or  proceeding  in  which 
perjury  might  have  been  committed.  This  will  be  evident 
from  an  examination  of  the  cases  relied  upon  by  the 
plaintiff,  and  others  not  cited,  in  all  of  which  the  charge 
in  some  way  pointed  to  the  crime  of  perjury.  In  no  case 
have  such  words  standing  alone  been  held  actionable  pene. 
But  it  will  be  observed  that  in  the  words  proven,  the  de- 
fendant nowhere  refers  to  a  court,  nor  does  he  intimate  in 
any  way  that  the  plaintiff  by  false  swearing  has  become 
liable  to  any  of  the  pains  or  penalties  of  the  crime  of 
peijury,  and  yet  is  the  very  point  upon  which  this  class  of 
cases  turn,  viz.  whether  or  not  the  defendant  designed, 
and  his  words  naturally  import,  that  the  plaintiff  had  com- 
mitted peijury.  Kthey  do  not,  then  they  are  not  action- 
able per  90.  There  being  no  such  natural  import  in  the 
words  proven  and  no  proof  of  extrinsic  facts  to  point 
them ;  no  cause  of  action  is  proven.     {See  eases  before  cited.) 

in.  The  exceptions  taken  by  the  defendant  to  the 
charge  of  his  honor  in  the  court  below,  were  valid,  and 
should  be  sustained.    The  portions  of  the  charge  excepted 
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to,  leave  the  jury  to  infer  the  existence  of  a  suit  between 
the  parties  in  a  court  of  competent  jurisdiction  and  that 
the  plaintifi*  was  duly  sworn  on  such  suit  and  gave  material 
testimony,  of  which  facts  there  was  no  proof  before  them. 
Such  a  doctrine  would  be  a  gross  perversion  of  justice, 
and  overturn  all  the  well  settled  principles  of  evidence. 
Whether  or  not  there  had  been  a  suit  between  the  parties 
in  which  the  plaintiff  had  been  sworn  as  a  witness,  was  a 
question  of  fact,  and  should  be  proved  in  the  same  way 
as  any  other  question  of  fact,  and  could  no  more  be 
inferred  by  the  jury,  than  the  speaking  of  the  words  them- 
selves. To  allow  j  uries  to  infer  such  facts  without  evidence 
before  them,  would  be  giving  to  juries  an  arbitrary  power 
to  manufacture  testimony  to  an  unlimited  extent,  because 
if  they  have  a  right  to  infer  the  existence  of  one  fact  of 
which  there  is  no  proof  before  them,  they  have  of  anoth^, 
and  in  that  way  the  most  monstrous  injustice  could  and 
would  be  perpetrated  under  the  forms  of  law.  The  only 
inferences  which  juries  have  a  right  to  draw,  are  inferences 
from  the  evidence  before  them.  For  instance;  if  the 
plaintiff  in  this  action  had  proved  by  competent  testimony 
the  existence  of  a  suit  between  the  parties,  and  that  the 
plaintiff  was  duly  sworn  and  gave  material  testimony  on 
such  suit,  and  that  he  had  then  proved  the  speaking  of 
the  words  as  he  did  prove  them,  then  it  would  have  been 
the  province  of  the  jury  to  say  what  the  defendant  meant 
by  the  use  of  the  words  and  whether  they  were  designed 
to  apply  to  the  plaintifi^  and  to  charge  him  with  the  crime 
of  perjury.  This  is  the  only  kind  of  inference  juries 
have  any  right  to  draw,  and  they  must  be  from  the 
evidence  before  them,  and  not  from  their  own  imagina^ 
tions.  The  distinction  between  the  case  supposed  and  the 
one  actually  before  us  is  very  broad  and  clear,  and  seems 
reasonable  and  proper,  and  if  adhered  to  will  clear  this 
case  from  all  doubt  or  perplexity. 
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IV.  The  verdict  should  be  set  aside,  and  a  new  trial 
granted.  The  plaintiff,  however,  should  pay  the  costs  of 
this  appeal,  and  in  case  the  court  allow  him  to  amend  his 
complaint,  he  should  pay  the  costs  of  the  former  trial  also, 
for  not  availing  himself  of  the  permission  to  amend  his 
complaint  in  the  court  below,  which  would  have  saved  the 
necessity  of  this  appeal. 

By  the  Courts  Jambs  C.  Smith,  J.  If  words  are  spoken 
of  a  person,  charging  him  in  express  terms,  with  the  crime 
of  perjury,  they  are  actionable  without  proof  of  •any  ex- 
trinsic facts  to  show  their  meaning.  Such  words  neces- 
sarily import  that  the  person  charged  has  sworn  falsely, 
upon  a  material  point,  in  a  judicial  proceeding  before  a 
court  or  officer  of  competent  jurisdiction.  So,  if  the 
words  uttered,  although  not  charging  perjury  in  express 
terms,  we<?eMan7y  imply  that  offense.  (3  Cat.  73.  5  CoweUy 
513.  8  Wend.  573.)  In  like  manner,  if  the  words  used 
to  express  the  charge,  are  such,  in  the  sense  in  which  they 
would  naturally  be  understood,  as  to  convey  to  the  minds 
of  those  to  whom  they  are  addressed,  the  impression  that 
the  plaintiff  had  committed  perjury,  and  that  the  defend- 
ant intended  to  be  so  understood  by  those  who  heard  him, 
such  words  will  of  themselves,  warrant  a  verdict  for  the 
plaintiff,  in  case  the  jury  find  that  they  were  uttered  with 
the  intention  above  stated  and  were  so  understood.  {Power 
V.  Pricej  16  Wend.  450.)  In  neither  of  the  cases  above 
supposed,  is  it  necessary  to  give  any  other  evidence  of 
the  fact  that  a  suit  was  pending,  or  that  the  plaintiff  was 
sworn,  than  is  contained  in  the  words  themselves.  {Jacobs 
V.  Fyler.  3  Silly  572.  Opinion  of  Beardslej/^  J.  in  Emery  v. 
Miller,  1  Denio,  208.) 

In  the  present  case  the  plaintiff  testified  respecting  the 
words,  and  the  occasion  when  they  were  spoken,  as  follows: 
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*^  I  met  defendant  and  demanded  of  him  a  bed  that  he 
refused  to  give  up.  I  told  him  I  should  sue  .him  for  it," 
and  said,  "  I  should  not  think  you  would  want  another 
law  suit,  for  you  have  lost  the  one  you  have  just  had." 
Then  he  said,  "Tes,  your  false  swearing  at  that  trial." 
"  I  then  told  him  he  had  better  not  accuse  me  again  of 
swearing  false.'*  Then  he  said,  "  Any  man  who  professed 
to  be  a  Christian,  as  you  do,  and  went  into  the  box  and 
swore  false  as  you  did  at  that  trial,  had  better  join  the 
church  once  more,"  or  **  a  few  times  more.'*  After  that 
he  repeated  five  or  six  times  in  the  same  conversation  that 
I  had  sworn  false  in  the  suit.  Once  he  said  ^'  that  the 
folks  who  belonged  to  the  church,  and  built  tall  steeples, 
thought  they  could  swear  false,  or  do  any  thing  they  had  a 
mind  to." 

Here,  as  was  said  in  Jacobs  v.  Fyler,  the  slander  admits, 
that  a  suit  was  pending;  and  it  is  to  be  intended  that 
what  the  plaintiff  swore  to  was  material.  The  defendant's 
counsel  urges  that  there  is  no  evidence  that  the  suit  was 
in  a  court  of  competent  jurisdiction,  or  that  the  plaintiff 
swore  falsely  with  a  corrupt  intent.  Upon  those  points, 
however,  the  words  themselves  are  sufficient  to  warrant  a 
finding  in  favor  of  the  plaintiff,  under  the  rules  above 
stated.  The  cause  was  subnutted  to  the  jury  in  accord- 
ance with  these  views. 

No  question  arises  upon  the  bill  of  exceptions,  as  to  the 
sufficiency  of  the  complaint.  The  testimony  was  received 
without  objection,  and  the  defendant's  counsel  did  not 
suggest  that  the  complaint  was  insufficient,  until  after  the 
plaintiff  had  proved  his  case  and  rested.  The  defendant's 
counsel  might  then  have  raised  the  question  as  to  the 
sufficiency  of  the  complaint,  by  a  motion  to  strike  out  so 
much  of  the  testimony  as  tended  to  prove  matters  not 
alleged  in  the  complaint,  but  he  omitted  to  do  so.  The 
supposed  defects  in  the  complaint  were  stated  as  a  ground 
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for  the  motion  for  a  nonsuit,  but  as  the  testimony  given 
without  objection  was  sufficient  to  establish  a  cause  of 
action,  that  motion  was  properly  denied. 

The  plaintiff  is  entitled  to  judgment  on  the  verdict 

Judgment  for  the  plaintiff. 

[MoNBOE  Obnebal  Tbem,  Deoember  2,  1867.    /.  C.  Smith,  E,  i>.  Smiih  and 
Johnton,  JoBtices.] 


Hbrrington  v9.  The  Village  of  Corning. 

It  resnlts  ft-om  the  several  proviflions  of  the  general  statnte  of  1847,  authorizing 
the  incorporation  of  Tillages,  {Law9  of  1847,  i?.  682,  eh.  426,)  that  a  village 
incorporated  thereunder  has  no  power  to  cause  sidewalks  to  be  made  or 
constructed  except  in  the  mode,  and  by  means  of  the  afi;encieR,  therein  pro- 
vided ;  that  the  trustees  have  no  authority  to  construct  or  repair  sidewalks, 
until  the  electors,  by  resolution  duly  adopted,  direct  them  to  cause  the  work 
to  be  done,  and  also  direct  them  to  cause  money  to  be  raised  by  tax  for  the 
necessary  advances  for  such  work ;  that  the  powers  of  the  electors  over  the 
subject  are  limited ;  and  that  within  the  limits  prescribed,  their  powers  are 
wholly  discretionary. 

Until  the  electors  have  directed  the  work  to  be  done  and  the  money  to  bo 
raised,  and  the  money  has  been  raised,  there  is  no  fixed  and  absolute  duty 
on  the  part  of  the  trustees  to  cause  the  work  to  be  done. 

It  was  not  the  intention  of  the  statute  to  confer  upon  the  corporations  formed 
imder  it,  or  upon  their  officers,  an  absolute  power  to  make,  or  cause  to  be 
made  and  kept  in  repair  sidewalks  along  their  streets,  thus  involving  taxation 
to  an  unknown  extent ;  but  the  subject  is  referred  to  the  discretion  of  the 
electors  in  their  collective  capacity,  who  by  their  action  may  impose  upon 
the  trustees  the  duty  of  causing  any  particular  sidewalk  to  be  made  or 
repaired. 

The  policy  of  the  statute  Is  to  protect  the  rights  of  individual  lot  owners  against 
an  undue  wielding  of  corporate  or  official  power;  and  if,  in  consequence  of 
its  operation,  useful  repairs  or  constructions  are  sometimes  delayed  or  pre- 
vented, whereby  an  individual  sustains  peculiar  damage,  he  suffers  no  legal 
injury,  and  the  law  gives  him  no  remedy. 

The  peculiar  provisions  of  the  act  of  1847,  prescribing  the  only  means  by  which 
the  corporate  power  to  make  or  repair  sidewalks  can  be  exercised,  and  lim- 
iting the  authority  of  the  trustees,  and  of  the  electors  themselves,  on  that 
subject,  leave  no  room  to  imply  a  contract  by  the  corporation  to  make  sldo- 
walkB,  or  keep  them  in  repair,  otherwise  than  as  the  statute  prescribes. 
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Where  an  injnry  to  the  plaintiff  reeolted  from  the  decayed  condition  of  a  aide- 
walk  which  the  defendants,  a  village  incorporated  under  the  proviaions  of 
the  act  of  1847,  had  caoaed  to  be  conatmcted  aeveral  years  before  the  injury, 
in  fi'ont  of  a  lot  owned  by  a  non-resident;  it  not  appearing  that  prior  to  the 
ii\iary  any  resolution  had  been  adopted  at  a  meeting  of  the  electors,  direct- 
ing the  trustees  to  cause  that  particular  sidewalk  to  be  repaired,  or  provid- 
ing that  money  be  raised  by  tax  for  the  necessary  advances  therefor ;  it  woi 
heldf  that  no  action  could  be  maintained  against  the  village  corporation,  for 
such  ii\}ury. 

Beidf  tOiOj  that  a  resolution  adopted  by  the  electors  of  the  village,  prior  to  the 
ii\jury,  authorizing  t^e  trustees  to  cause  sidewalks  to  be  built  and  kept  in 
repair  by  the  owners  of  lots  "  on  each  and  every  street  of  the  village,  when 
in  their  judgment  the  good  and  welfare  of  the  inhabitants  "  should  require 
it,  "  vrithout  any  further  vote  of  the  people,"  did  not  aid  the  plaintiff 's  case ; 
it  being  of  questionable  authority  as  not  specifying  any  sidewalk  to  be  con- 
structed or  repaired,  and  if  valid  it  was  not  mandatory  in  respect  to  any 
.  particular  sidewalk,  but  conferring  a  general  and  purely  discretionary  power 
as  to  what  sidewalks,  if  any,  should  be  made  or  repaired,  and  as  to  the  Ume 
when  the  work  should  be  done. 

Section  18  of  chapter  659  of  the  Laws  of  1864,  amending  the  general  statute 
of  1847,  so  £u*  as  it  relatea  to  a  fund  for  sidewalks,  refera  to  auch  aidewalks 
only  as  are  directed  to  be  made  or  repaired  pursuant  to  the  provisions  of 
section  15,  of  the  same  act,  to  wit,  after  a  vote  by  ballot,  for  the  purpose,  by 
a  minority  of  the  taxable  voters  of  the  village,  does  not  apply  to  a  case  where 
there  is  no  evidence  that  such  a  vote  has  been  taken. 

A  village  corporation  is  not  liable  for  personal  ii^juries  resulting  from  the 
decayed  condition  of  a  sidewalk,  on  the  ground  that,  having  constructed  the 
sidewalk  originally,  it  is  bound  to  keep  it  in  repair. 

THIS  was  an  action  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  in  consequence  of  a  defective 
sidewalk  in  the  village  of  Corning, 

The  defendant  was  incorporated  prior  to  1858,  pursuant 
to  the  general  act  of  December  7,  1847,  "  to  provide  for 
the  incorporation  of  villages."     (Laws  of  1847,  ch.  426.) 

On  4th  September,  1864,  the  plaintiff  stepped  into  a  hole 
in  the  sidewalk  on  the  north  side  of  market  street,  in  the 
village  of  Corning,  in  front  of  lot  45,  and  injured  his  knee. 
The  hole  was  caused  by  some  of  the  planks  constituting 
the  walk  having  become  displaced  by  use  or  decay.  In 
1858  the  defendants  constructed  a  good  sidewalk  in  a  proper 
manner  on  that  side  of  that  street  in  place  of  one  previously 
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there,  which  had  become  out  of  repair,  the  prior  dne 
not  having  been  made  by  the  defendants.  The  plaintiff 
was,  and  had  been  for  twenty  years,  a  resident  and  elector 
of  said  village,  and  in  the  habit  of  passing  daily  along  that 
street  No  funds  were  provided  for  the  reconstruction  or 
repair  of  the  sidewalk  in  question,  prior  to  the  time  of  the 
injury,  nor  had  any  resolution  been  adopted  by  the  electors 
of  the  village,  directing  the  trustees  to  remake  or  repair 
that  walk.  The  electors  had,  prior  to  the  construction  of 
the  sidewalk,  in  1858,  passed  a  general  resolution  at  a 
meeting  in  March,  1858,  by  its  terms  authorizing  the  tras- 
tees  "  to  cause  sidewalks  to  be  built  and  kept  in  repair 
by  the  owners  of  lots,"  &c.  And  at  a  meeting  of  the  trus- 
tees in  July,  1858,  a  resolution  was  adopted  to  the  effect,  ^ 
that  the  trustees  should  cause  the  owners  of  the  lots  to 
make  and  repair  sidewalks.  The  lot  in  front  of  which  the 
defendant  was  injured,  belonged  to  Joseph  Fellows,  who 
did  not  reside  in  the  village  at  the  time  of  the  injury. 
The  three  lots  next  west  of  this  lot  were  owned  by  resi- 
dents. These  parties  and  Joseph  Fellows  relaid  the  walks 
in  front  of  these  lots  in  1865. 

There  was  no  evidence  or  pretense  that  the  defendants 
produced  the  defect  in  the  walk,  but  the  plaintiff'  charged 
non-feasance  on  the  part  of  the  defendants,  merely. 

On  the  trial,  at  the  circuit,  when  the  plaintiff*  rested  his 
case,  the  defendants'  counsel  moved  the  court,  that  the 
plaintiff  be  nonsuited,  on  the  grounds : 

*'  1.  That  the  statute  does  not  impose  upon  the  defend- 
ants an  imperative  or  ministerial  duty,  to  make  or  repair 
sidewalks,  but  that  the  power  conferred  by  statute  on  the 
defendants  in  that  respect  is  discretionary  or  judicial  in^ 
its  character.  The  defendants,  therefore,  are  not  liable  for  a 
mere  omission  to  repair  the  sidewalk  in  question. 

2.  That  there  is  no  proof  of  any  act  on  the  part  of  the 
defendants,  producing  the  defect  complained  of  in  the 
sidewalk  in  question. 
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3.  That  it  not  only  does  not  appear  that  any  fands  were 
raised,  or  provision  made  for  the  repair  of  the  sidewalk  in  ' 
question,  or  any  action  by  the  electors  to  afford  authority 
to  the  trustees  to  repair  the  same,  but  it  does  appear  that 
no  funds  were  raised  or  provision  made  for  such  purpose. 

4  That  the  duty  in  respect  to  sidewalks  conferred  on 
the  defendants  by  statute,  is  to  the  public,  and  for  omis- 
sion to  exercise  it,  the  defendants  are  not  liable  to  indi- 
viduals, but  to  the  public  only. 

5.  That  the  plaintiff  being  one  of  the  electors  of  the 
village  of  Corning,  and  as  such  chargeable  with  knowledge 
of  the  condition  of  the  sidewalk,  his  negligence  must 
be  deemed  to  have  contributed  to  the  injury  complained 
of  And  he,  as  such  elector,  must  also  be  deemed  charge- 
able with  the  omission  of  the  defendants  to  cause  the  repair 
of  the  sidewalk  in  question." 

The  court  granted  the  motion  and  nonsuited  the  plain- 
tiff. To  which  ruling  and  decision  the  plaintiff's  counsel 
duly  excepted.  Whereupon  the  court  made  an  order 
directing  that  the  plaintiff  have  sixty  days  to  make  and 
serve  exceptions,  and  the  defendants  the  same  time  to 
serve  amendments  thereto,  and  that  said  exceptions  be 
heard  in  the  first  instance  at  general  term. 

Brown  ^  OraveSy  for  the  plaintiff.  I.  The  duty  is  im- 
posed upon  the  defendants  as  a  municipal  corporation,  to 
build  and  keep  in  repair  the  streets  and  sidewalks  within 
said  village.  That  duty  is  imperative  :  "  For  when  a  pub- 
lic body  is  clothed  by  statute,  with  power  to  do  an  act 
which  concerns  the  public  interests,  the  execution  of  the 
^  power  may  be  insisted  on  as  a  duty,  though  the  statute 
conferring  it  be  only  permissive  in  terms."  {Hutaon  v. 
The  Mayor,  ^e.  of  N.  Y.  9  JV.  Y.  Rep.  168.  Mayor,  ^c.  of 
New  York  v.  Furze,  3  Hill,  612.  Ad»it  et  al  v.  Brady, 
4  id.  630.  1  Bmio,  601.  Storr%  v.  City  of  Utica,  17  JV.  Y. 
Jtep.  104.)     1.  The  defendants,  by  accepting  their  charter, 
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became  bonnd,  by  the  conditions  thereof,  to  keep  the  side- 
walks on  the  public  streets  within  the  village  of  Coming 
in  repair,  and  as  a  consideration  for  this,  received  certain 
grants,  privileges  and  franchises.  {See  Charter  Village  of 
Cominff;  Laws  of  1847  and  amendTnents  thereto;  Laws  of 
1851,  1852,  1855,  1857,  1860,  1861,  1862  and  1864.) 
2.  Having  accepted,  acted  under,  and  enjoyed  the  benefits 
of  their  charter,  the  defendants  are  bound  by  its  con- 
ditions, and  if  they  fail  to  perform  them,  are  liable  for 
such  special  damage  as  any  person  may  sustain  by  reason 
thereof.  {HvUon  v.  The  Mayor^  ^o.  of  New  Torky  9  N.  F. 
Bep.  168.  The  Mat/ory  ^o.  of  New  York  v.  Furze^  3  EUly 
612.  People  v.  Corporation  of  Albany ^  11  Wend.  539.  Sea- 
eoek  V.  Sherman^  14  id.  68.  Mayor^  ^c.  of  New  York  v. 
Bailey,  2  Benio,  433.)  3.  It  is  the  duty  of  the  trustees,  as 
public  oflSLcers,  to  keep  and  maintain  the  sidewalk  in  repair; 
for  this  purpose  they  are  empowered  to  raise  suflSLcient 
funds.  (See  cases  above  cited;  also  Mayor,  ^c.  of  Albany  v. 
Cunliff,  2  N.  T.  Rep,  165;  Rochester  Lead  Co.  v.  City  of 
Rochester,  3  id.  463;  Bygert  v.  Schenck,  23  Wend.  446; 
Pierce  v.  Bart,  7  Cowen,  609.)  4.  "  The  board  of  trustees 
have  power,  and  it  shall  be  their  duty  to  direct  the  man- 
ner of  making  and  repairing  sidewalks,"  &c.  (3  General 
Statutes,  p.  800,  §  57,  subd.  22.)  5.  "It  shall  be  the  duty 
of  the  trustees  to  carry  into  effect  every  resolution  adopted 
at  any  meeting  of  the  electors  of  such  Village,  which  such 
meeting  shall  have  authority  to  adopt."  (3  General  Stat- 
utes, p.  800,  §  57,  subd.  10.)  6.  The  electors  of  the  village 
of  Corning  on  the  2d  day  of  March,  1858,  passed  a  resolu- 
tion authorizing  the  trustees  of  the  village  of  Corning  to 
cause  sidewalks  to  be  built  and  kept  in  repair  by  the  own- 
ers of  lots  on  each  and  every  street  in  said  village,  when, 
in  their  judgment  the  good  and  welfare  of  the  inhabitants 
should  require  it,  without  any  farther  vote  of  the  people. 
7.  If  the  owner  of  the  lot  (in  front  of  which  the  sidewalk 
is  to  be  made  or  repaired)  be  not  a  resident  of  said  village, 
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the  tmstees  shall  cause  the  same  to  be  bailt  or  repaired. 
And  in  such  case  they  are  required  to  keep  an  account  of 
the  expenses  thereof,  which  shall  be  a  tax  against  him 
and  a  lien  upon  such  lot.  {See  General  Statutes^  p.  798, 
§  47.)  8.  The  lot  in  front  of  which  the  plaintiff  was 
injured  was  owned  by  Joseph  Fellows,  who  was  not  a 
resident  of  said  village. 

n.  The  defective  sidewalk  in  question  was  originally 
built  by  the  defendants.  Therefore,  if  the  defendants  are 
not  liable  for  a  refusal  or  omission  to  construct  a  sidewalk, 
yet,  having  made  it  as  an  improvement  or  public  work,  as 
they  are  authorized  to  do,  the  duty  is  imperative  to  pre- 
serve and  keep  it  in  proper  repair.  (Barton  v.  The  Oity 
of  Syracuse^  36  N,  T.  Bep,  54.  Mills  et  ah  v.  Oity  of  Brook- 
lyn^ 32  id.  489.  Eutson  v.  Mayor ^  ^c,  of  New  Yorky  9  id. 
163-70.  Conrad  v.  Trustees  of  Ithaca,  16  id.  158.  Roches- 
ter White  Lead  Co,  v.  City  of  Rochester,  3  id,  463.  Mayor, 
^e.  of  New  York  v.  Furze,  3  Hill,  612.  Barton  v.  City  of 
Syracuse,  37  Barh.  292.     Wilson  v.  May<yr,  ^c,  of  New  York, 

1  Denio,  595.)  1.  In  the  construction  of  sidewalks  and 
keeping  them  in  repair,  municipal  corporations  act  minis- 
terially^  and  are  bound  to  exercise  needful  diligence,  pru- 
dence and  care.  (Barton  v.  City  of  Syracuse,  36  N.  T. 
Rep,  54 ;  37  Barb.  292.  Feople  v.  Corporation  of  Albany, 
11  Wend,  539.  Mayor,  ^c.  of  New  York  v.  Furze,  3  Bill, 
612.)  2.  "Where  the  trustees  of  a  village  are  declared 
commissioners  of  highways  therein,  they  are  not,  as  such, 
independent  officers,  but  agents  of  the  corporation,  and 
are  liable  for  their  acts  and  omissions,  according  to  the 
law  of  master  and  servant.  (Conrad  v.  Trustees  of  Rhaca, 
16  N.  Y.  Rep.  158.  Eutson  v.  The  City  of  New  York, 
5  Sandf  289.)  3.  It  does  not  remove  the  defendants'  lia- 
bility that  they  may  by  ordinance  impose  the  duty  of 
repairing  sidewalks  upon  adjoining  owners.     (9  Abb.  40. 

2  Eill,  466.     16  Abb.  341.     3  Barb.  329.) 
Vol.  LI.  26 
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nL  The  defendants  were  provided  with  abundant  re- 
Bources  and  remedies  to  supply  themselves  with  funds : 

1.  **  If  the  owner  be  a  non-resident,  the  trustees  shall  cause 
the  sidewalk  to  be  made  or  repaired ;  keep  an  account  of 
the  expenses  thereof,  which  shall  be  a  tax  against  him  and 
a  lien  on  the  lot"    {See  3  G-eneral  StatuteSy  p.  798,  §  47.) 

2.  The  land  may  be  leased  for  non-payment  of  the  expenses 
incurred  by  the  trustees  in  making  or  repairing  sidewalks. 
(3  Qenercd  Statutee,  p.  799,  §  50.)  3.  The  real  estate  may 
be  sold  by  the  trustees  for  the  expenses  in  making  or 
repairing  sidewalks.  (Session  Laws,  1864,  ch.  559,  §  1.) 
4.  ^' The  trustees  shall  have  power  to  raise  by  tax  a  fund 
for  advances,  that  may  be  required  for  sidewalks,  &c.  which 
funds  shall  be  raised  as  other  taxes  in  said  village."  (Ses- 
sion Laws,  1864,  eh.  559,  §  18.)  5.  Therefore,  a  lack  of 
funds  is  no  defense.  {Wendell  v.  Mat/or,  ^c.  of  Troy, 
39  Barb.  338.    5  Sandf.  289.    31  Barb.  143.    28  Eow.  211.) 

IV.  The  injury  resulted  from  an  omission  of  duty — the 
neglect  to  do  an  act  incumbent  upon  the  defendants  to 
perform.  Therefore,  no  notice  to  the  defendants  of  needed 
repairs  was  necessary.  (Barton  v.  City  of  Syracuse,  36  N.  F. 
Rep.  68.  5  Ihier,  674.)  Notice  may  be  inferred  from 
lapse  of  time.  {Davenport  v.  Ruchman,  16  Abb.  341.  Bar- 
ton V.  City  of  Syracuse,  37  Barb.  293-300.) 

V.  From  the  foregoing  authorities  it  is  apparent  that 
the  duty  of  keeping  in  repair  the  sidewalks  already  built 
by  the  defendants,  was  an  imperative  duty  upon  them, 
and  as  they  had  by  statute  the  power  to  supply  themselves 
with  funds  for  that  purpose,  there  is  no  excuse  for  not 
doing  so.  The  judgment  of  nonsuit  should  be  reversed, 
and  a  new  trial  granted. 

Oeo.  B.  Bradley,  for  the  defendant  I.  The  defendants 
being  a  municipal  corporation  with  its  powers  and  duties 
defined  and  specified,  its  trustees  can  execute  no  powers 
except  those  conferred,  and  have  no  duties  to  perform  ex- 
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cept  those  imposed  by  statute.  1.  By  reference  to  the 
statute  it  will  be  seen,  that  while  the  duty  is  imposed  upon 
the  trustees  to  make  and  repair  crosswalks,  they  are  not 
required  to  construct  and  repair  sidewalks.  In  the  latter 
case  the  powers  conferred  on  the  defendant  are  in  their 
nature  judicial  or  discretionary,  and  depend  upon  the  re- 
fusal or  neglect  of  the  owners  of  the  lots  to  do  it*  The 
statute  provides  that  at  a  meeting  of  the  electors,  those 
entitled  to  vote,  **  may  by  resolution  direct  the  trustees  to 
cause  to  be  raised  by  general  tax  for  the  purpose  of  con- 
structing and  repairing  crosswalks."  (Laws  1847,  ck.  426, 
§  28,  «*A.  8,)  And  for  the  necessary  advances  for  making 
and  repairing  sidewalks,  in  cases  where  those  required  to 
make  or  repair  them  shall  neglect  or  refuse  to  do  so.  (§  28, 
8ub,  7.)  Until  funds  are  thus  raised,  the  trustees  have  no 
power  to  make  or  repair  sidewalks.  The  statute  has  prac- 
tically prohibited  it,  by  providing  that  the  "  village  shall 
have  no  power  to  borrow  money,  nor  shall  it  be  liable  to 
pay  money  borrowed  on  its  account  or  advanced  in  its 
behalf,  by  its  officers  or  by  any  other  person,  nor  shall 
any  of  its  money  or  property  be  applied  to  any  such  pur- 
pose. Nor  shall  such  village  incur  any  debt  or  liability 
beyond  the  amount  of  the  taxes  applicable  to  the  payment 
of  such  debts  or  liabilities  which  shall  have  been  voted 
to  be  raised  in  such  village  according  to  law."  (Laws 
1847,  eh.  426,  §  43.)  And  **  no  officer  shall  have  power  to 
assent  to  incurring  any  debt  or  liability,"  &c.  (§  44.)  Then 
before  any  tax  can  be  voted  to  be  raised  at  any  meeting 
of  electors  for  any  purpose,  "a  three  weeks*  notice  of  the 
holding  of  such  meeting  shall  be  given,  (§  11,)  which  shall 
specify  the  amounts  and  objects  of  such  tax,  and  the  spe- 
cific sum  required  to  be  raised  for  each  object,  and  shall 
state  that  such  meeting  will  be  called  upon  to  vote  in  that 
respect,"  &c.  (§  29.)  And  "  every  resolution  adopted  at  any 
such  meeting,  directing  any  tax  to  be  raised,  shall  distinctly 
specify  the  object  for  which  such  tax  shall  be  directed  to  be 


404  CASES  IK  THE  SUPREME  COURT. 

Herrington  v.  Village  of  Coming. 

raised,  and  the  sum  to  be  applied  to  each  object,  otherwise 
the  resolution  shall  be  void."  (§  30.)  Then  the  trustees 
have  no  authority  to  cause  sidewalks  to  be  made  or  repaired, 
until  directed  by  a  resolution  passed  by  vote  of  electors 
pursuant  to  statute  which  provides  that  the  electors  at  a 
meeting,  "  may  by  resolution  direct  the  trustees  to  cause 
sidewalks  to  be  made  or  repaired."  (§  45.)  "  But  no  such 
resolution  shall  be  adopted  unless  the  requisite  (three 
weeks)  notice  of  such  meeting  shall  state  that  such  resolu- 
tion will  be  proposed  at  the  meeting."  (§  45.)  And  the 
resolution,  as  well  as  the  notice,  must  particularly  specify 
the  place  in  the  village  where  the  trustees  may  cause  the 
sidewalk  to  be  made  or  repaired.  (§  45.)  Then  following 
this  action  of  the  electors,  the  trustees  have  no  power  to 
cause  the  sidewalk  referred  to  in  the  resolution  to  be  made 
or  repaired,  until  the  owner  of  the  lot,  if  a  resident  of  the 
village,  has  neglected  or  refused,  after  sixty  days  notice. 
That  notice  to  the  owner  is  unnecessary  if  he  be  a  non- 
resident. (§§  46,  47.)  By  these  provisions  of  the  statute, 
and  others  in  the  general  act  referred  to,  it  appears  that 
the  owners  of  the  lots  along  the  streets  are  primarily  enti- 
tled, and  it  is  their  duty  to  construct  and  repair  sidewalks 
along  their  respective  lots,  and  that  the  defendants  have 
only  a  power  or  authority  to  be  exercised  in  a  certain 
event,  which  must  from  its  very  nature,  as  conferred,  be 
only  judicial  or  discretionary.  {Cole  v.  The  Trustees  of 
Medina^  27  Barb.  218.  Peeky.  The  Village  of  Batavia^  32  id. 
684;  approved  in  Mills  v.  The  City  of  Brooklyn^  32  JV.  Y. 
Sep,  497,  498.)  It  will  be  seen  by  the  two  cases  first  above 
cited,  that  the  statutory  authority,  or  power  of  the  villages 
of  Medina  and  Batavia,  approached  nearer  a  duty,  than  the 
powers  conferred  by  the  provisions  of  the  general  act  under 
which  the  defendants  were  incorporated.  2.  The  liability 
of  a  municipal  corporation  for  mere  non-feasance  depends 
entirely  upon  the  statute.  The  acceptance  of  the  charter 
fastens  upon  the  corporation  all  the  duties  imperative  in 
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their  character,  which  the  legislature  have  imposed,  and  a 
liability  growing  out  of  any  omission  to  perform  them. 
{See  casee  above  cited,)  The  cases  of  Conrad  v.  The  Trustees 
in  of  Ithaca,  (16  N.  T.  Rep.  158,)  and  Weet  v.  Trustees  of 
Brockportj  {added  as  note,  page  61,)  determined  the  liability 
cases  of  negligent  execution  of  duty.  And  the  case  of 
JSickok  V.  Trustees  of  Plattsburgh,  unreported,  referred  to 
page  161,  held  there  was  a  liability  for  omission  to  per- 
form the  duty  imposed.  None  of  these  cases  have  any 
material  application  to  this  case.  They  are  referred  to  by 
the  court  in  Peck  v.  The  Village  of  Batavia,  (supra,)  And 
it  is  not  important  for  the  purposes  of  this  case,  whether 
the  liability  of  a  municipal  corporation  is  based  upon  a 
breach  of  contract,  as  argued  by  the  justice  in  the  case  of 
Weet  V.  The  Trustees  of  Brockport,  or  neglect  of  a  duty  im- 
posed, as  recognized  in  other  cases  ;  for  in  either  case  to 
create  liability  for  an  omission  merely,  the  statute  must 
impose  a  well  defined  and  unrestrained  duty  on  the  corpo- 
ration. 3.  The  statute  not  only  fails  to  impose  any  such 
duty  upon  the  defendants  in  respect  to  sidewalks,  but 
restrains  the  exercise  of  authority  in  that  respect,  so  that 
the  defendants  are  not  at  liberty  to  construct  or  repair  them, 
until  certain  action  has  been  taken  at  a  meeting  of  the 
electors  duly  notified,  afler  the  necessity  of  such  construc- 
tion or  repair  has  been  produced,  and  afler  the  owner  has 
neglected  or  refused  to  construct  or  repair.  There  is  no 
authority  to  keep  in  repair,  because  there  is  no  authority  to 
act  in  the  premises,  until  after  repair  is  necessary.  And  the 
same  with  respect  to  construction.  And  then  from  the  very 
nature  of  the  authority  conferred,  and  the  manner  provided 
forits  exercise,  itmustbe  discretionary.  It  cannot  be  claimed 
that  if  a  plank  were  displaced  in  the  walk,  it  would  be  the 
imperative  duty  of  the  defendants  to  call  a  meeting  and  give 
the  requiste  notices  and  raise  funds  to  replace  the  plank. 
And  until  then  the  defendants  would  possess  no  power  to 
make  the  repair,  or  to  obtain  funds  for  that  purpose. 
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n.  The  fact  that  a  resolution  was  adopted  by  the  electors 
in  March,  1858,  to  authorize  the  trustees  to  construct  and 
repair  sidewalks,  in  no  manner  aids  the  plaintiff.  1.  The 
electors  had  no  authority  to  adopt  any  such  resolution,  and 
no  funds  were  authorized  to  be  raised,  under  or  by  it. 
The  resolution  must  specify  particularly  the  sidewalk  to 
be  made  or  repaired,  (§  45,)  with  view  to  raising  funds  by 
resolution,  to  be  passed  in  like  manner,  (§  28,  sub.  7,  §§  29, 
30.)  The  statute  does  not  permit  general  authority  to  be 
conferred  on  the  trustees,  in  this  respect.  2.  After  the 
adoption  by  the  electors  of  this  resolution,  the  trustees 
constructed  the  sidewalk  in  question,  and  fully  exercised 
and  exhausted  any  authority  which  they  previously  had  in 
respect  to  that  walk.  3.  But  it  is  of  no  importance  what 
the  effect  of  the  resolution  was,  in  respect  to  the  authority 
of  the  trustees  to  construct  or  repair  the  walk.  It  clearly 
could  not  create  such  duty  on  the  part  of  the  defendants 
as  to  make  it  chargeable  for  an  omission  to  exercise  it 
No  action  of  the  defendants  through  their  electors  or  trus- 
tees can  create  a  duty  to  charge  itself  for  neglect  to  perform 
it.  It  is  suflBlcient  that  no  imperative  duty  is  imposed  by 
the  statute.  The  part  exercise  of  a  discretionary  power 
does  not  convert  it  into  a  statutory  duty. 

in.  The  question  of  unskillful  execution  of  authority  is 
not  in  this  case ;  so  many  of  the  cases  upon  that  subject 
have  no  application.  The  defendants,  in  1858,  properly 
constructed  the  sidewalk  in  place  of  one  which  had  been 
there.  It  cannot  now  be  ingisted  that  every  power  con- 
ferred is  an  imperative  duty,  although  some  dicta  of  the 
court  in  the  Mayor  v.  Furze,  (3  JSill,  612,)  appear  to  that 
effect,  since  they  have  been  entirely  disproved  in  Wilson  v. 
Mayor,  ^c.  (1  Iknio,  600,  601 ;)  Mill%  v.  Brooklyn,  (32  N.  T. 
Rep,  499.)  And  a  plain  distinction  is  observed  between 
duties  imperative,  and  powers  discretionary  or  judicial  in 
character.  {Kavanagh  v.  Brooklyn,  38  Barh,  237.  Wilson  v. 
Mayor,  ^c,  1  Benio,  695.    Mills  v.  Brooklyn,  32  N.  T.  Bep. 
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498,  and  other  cases  above  cited.)  And  in  all  cases  of  duty 
to  the  public^  except  in  case  of  corporations  existing  and 
acting  under  a  charter  imposing  an  imperative  duty,  there 
is  no  liability  to  an  individual  for  injuries  occasioned  by 
omission  to  perform  such  duty.  {Q-arlinghouee  v.  Jacohe^ 
29  JV.  Y.  Bep.  297,  overruling  Adrit  v.  Brady,  4  HiU,  630.) 
The  liability  therefore  depends  upon  the  statute.  An 
authority  created  by  the  action  of  the  defendants,  even 
though  it  be  a  duty,  falls  within  the  principle  of  the  case 
last  cited. 

IV.  It  will  be  seen  that  there  is  a  distinction  observed  by 
the  statute,  between  the  duties  and  powers  of  the  defend- 
ants in  respect  to  streets  and  crosswalks  on  the  one  hand 
and  sidewalks  on  the  other.  In  respect  to  the  former,  the 
powers  of  the  defendants  are  ample,  and  they  are  charged, 
primarily,  with  the  duty  of  taking  care  of  them,  while  the 
authority  respecting  sidewalks  is  both  limited  and  s^ond- 
ary.  And  any  individual  injury  occasioned  by  mere 
omission  to  exercise  the  latter  authority  must  be  damnum 
cheque  injuria. 

By  the  Court,  James  C.  Smith,  J.  The  defendants  are  a 
municipal  coiporation  created  under  the  general  act  for 
the  incorporation  of  villages,  passed  in  1847.  {Lawe  of 
1847,  p.  533,  ch.  426.)  The  plaintiff  sues  for  personal 
injuries  sustained,  as  he  alleges,  in  consequence  of  an 
omission  of  duty  on  the  part  of  the  defendants  to  keep 
in  repair  a  certain  sidewalk  within  its  corporate  limits. 
In  order  to  recover,  he  must  show  that  the  alleged  duty 
was  absolute  and  imperative.  To  decide  this  point,  it  is 
necessary  to  examine  such  provisions  of  the  statute  under 
which  the  defendants  were  incorporated  as  relate  to  the 
powers  of  the  corporation,  or  its  agents,  in  respect  to  the 
constructing  and  repairing  of  sidewalks. 

The  corporation  has  a  board  of  trustees,  five  in  number. 
(§  25.)    The  trustees  are  charged  with  certain  absolute 
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duties  specified  in  the  act,  but  the  duty  of  making  or  re- 
pairing sidewalks  is  not  among  them.  (§  57.)  The  only 
specific  duty  absolutely  imposed  upon  the  trustees  in  re- 
spect to  sidewalks,  is  to  direct  the  manner  of  making  and 
repairing  sidewalks  and  crosswalks,  and  when  there  are 
410  street  commissioners,  to  superintend  making  and  re- 
pairing the  same.     {8ubd.  22.) 

There  are  also  certain  enumerated  powers  vested  in  the 
trustees,  to  be  exercised  by  them  in  their  discretion,  (§  58,) 
but  the  power  in  question  is  not  among  them. 

On  a  further  examination  of  the  statute  it  will  be  seen 
that  the  trustees  have  no  absolute  power  to  cause  side- 
walks to  be  made  or  repaired,  but  that  their  authority  re- 
specting that  subject  is  wholly  dependent  on  the  action  of 
the  electors  of  the  village. 

The  act  provides  that  the  duly  qualified  voters  of  the 
village,  at  any  meeting,  may,  by  resolution,  direct  the 
trustees  to  cause  sidewalks  to  be  made  or  repaired  on  any 
public  road  therein,  or  on  any  part  of  such  road  therein, 
specified  in  the  resolution.  (§  35.)  The  expense  of  mak- 
ing or  repairing  such  sidewalk  shall  be  a  lien  on  the  lot 
which  it  adjoins  in  front;  and  if  the  owner  be  a  resident, 
the  trustees  shall  give  him  notice  of  the  manner  in  which 
such  sidewalk  is  required  by  them  to  be  made  or  repaired, 
and  of  the  time,  not  less  than  sixty  days,  within  which  it 
may  be  so  made  or  repaired  by  him  at  his  own  expense, 
under  the  superintendence  of  the  trustees  or  of  the  street 
commissioners.  (§  46.)  If  the  owner  shall  not  make  or 
repair  such  sidev«  alk,  &c.  or  if  he  be  not  a  resident  of  the 
village,  the  trustees  shall  cause  the  same  to  be  made  or 
repaired,  and  the  expenses  thereof  shall  be  a  tax  against 
him  and  a  lien  upon  the  lot,  and  the  trustees  shall  issue 
their  warrant  for  the  collection  thereof.  (§  47.)  If  the 
warrant  shall  be  returned  uncollected,  the  trustees  may 
lease  the  real  estate  on  which  the  tax  is  assessed,  or  the 
expenses  are  a  lien,  for  the  purpose  of  raising  the  amount^ 
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(§§  50-54,)  and  by  an  act  passed  in  1864,  they  may  se)! 
BQch  real  estate  for  the  like  purpose.  (Laws  of  1864^ 
p.  1295,  ck  559,  §§  1-8.) 

Bat  the  duty  of  causing  such  sidewalk  to  be  made  or 
repaired  in  case  of  the  neglect  or  non-residence  of  the 
owner,  with  which  the  trustees  are  charged  by  the  provi- 
sions above  referred  to,  is  not  fixed  and  absolute,  nor  does 
it  become  so,  until  the  trustees  are  supplied  with  funds 
for  the  purpose.  They  have  no  power,  within  themselves, 
to  raise  such  funds,  and  in  that  respect  also  they  are  wholly 
dependent  on  the  action  of  the  electors.  It  is  expressly 
provided  by  the  act  that  the  village  shall  have  no  power 
to  borrow  money,  nor  shall  it  be  liable  to  pay  money  bor- 
rowed on  its  account,  or  advanced  in  its  behalf,  by  its 
officers  or  by  any  other  person,  (§  43,)  and  no  officer  of 
the  village  shall  have  power  to  assent  to  incurring  any 
debt  or  liability  on  the  part  of  the  village  contrary  to  the 
provisions  of  the  act.  (§  44.)  But  it  is  also  provided 
that  at  any  meeting  of  the  electors  to  elect  village  officers, 
or  at  any  other  meeting  duly  notified,  the  qualified  voters 
may,  by  resolution,  direct  the  trustees  to  cause  to  be  raised 
by  a  general  tax  upon  the  taxable  property  of  the  village, 
taxes  for  certain  specified  purposes,  and  no  other,  one  of 
which  is,  "  for  the  necessary  advances  for  making  and  re- 
pairing sidewalks  in  cases  where  those  required  to  make  or 
repair  them  shall  neglect  or  refuse  to  do  so."  (§  28,  9nhd.  7.) 

Even  the  powers  of  the  electors,  in  respect  to  the  sub- 
jects above  referred  to,  are  expressly  limited  by  the  terms 
of  the  act.  No  resolution  shall  be  adopted  requiring  the 
trustees  to  cause  a  sidewalk  to  be  made  or  repaired,  unless 
the  notice  of  the  meeting  required  by  law  to  be  given  by 
the  trustees  shall  specify  that  such  a  resolution  will  be 
proposed  for  adoption  thereat.  (§  45.)  A^4,  no 
shall  be  voted,  lAiless  the  notice  of  the  me|i  " 
cify  the  amount  and  objects  of  such  tax,\ 
6um  required  or  proposed  to  be  raised  for| 
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shall  state  that  such  meeting  will  be  called  upon  to  vote 
in  respect  to  raising  the  sum  so  specified.  (§  29,  see 
aUo  §§  30,  31.) 

Thus  it  appears  from  these  several  provisions  of  the 
act,  that  the  corporation  has  no  power  to  caase  sidewalks 
to  be  made  or  constructed,  except  in  the  mode,  and  bj 
means  of  the  agencies  therein  provided ;  that  the  trustees 
have  no  authority  to  construct  or  repair  sidewalks  ulitil  the 
electors  by  resolution,  duly  adopted,  direct  them  to  cause 
the  work  to  be  done,  and  also  direct  them  to  cause  money 
to  be  raised  by  tax  for  the  necessary  advances  for  such 
work;  that  the  powers  of  the  electors  over  the  subject  are 
limited,  and  that  within  the  limits  prescribed,  their  powers 
are  wholly  discretionary. 

Until  the  electors  have  directed  the  work  to  be  done 
and  the  money  to  be  raised,  and  the  money  has  been 
raised,  there  is  no  fixed  and  absolute  duty  on  the  part  of 
the  trustees  to  cause  the  work  to  be  done. 

In  short,  it  is  not  the  intent  of  the  general  statute  re- 
ferred to,  authorizing  the  incorporation  of  villages,  to 
confer  upon  the  corporations  formed  under  it,  or  upon 
their  officers,  an  absolute  power  to  make  or  cause  to  be 
made  and  kept  in  repair  sidewalks  along  their  streets, 
thus  involving  taxation  to  an  unknown  extent,  but  the 
subject  is  referred  to  the  discretion  of  the  electors  in  their 
collective  capacity,  who  by  their  action  may  impose  upon 
the  trustees  the  duty  of  causing  any  particular  sidewalk 
to  be  made  or  repaired.  This  policy  of  the  statute  is 
obviously  intended  to  protect  the  rights  of  individual  lot 
owners  against  an  undue  wielding  of  corporate  or  official 
power,  and  it  should  be  carefully  observed.  If  in  conse- 
quence of  its  operation  useful  repairs  or  constructions  are 
sometimes  delayed  or  prevented,  whereby  an  individual 
sustains  peculiar  damage,  he  suffers  no  legal  injury,  and 
the  law  gives  him  no  remedy. 

This  view  of  the  statute,  and  of  the  powers  and  duties 
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resulting  from  it,  distinguishes  the  present  case  from  that 
of  Oanrad  v.  The  Trustte^  of  the  Village  of  Ithaca^  (16  N.  T. 
Rep.  158,)  and  others  of  a  like  nature  to  which  we  are  re- 
ferred hy  the  plaintiff's  counsel.  Those  cases  rest  upon 
the  principle  that  the  grant  by  the  government  to  a  muni- 
cipality, of  a  portion  of  its  sovereign  power,  is  to  be 
deemed  a  sufSLcicnt  consideration  for  an  implied  contract 
on  the  part  of  the  corporation  to  perform  the  duties  which 
the  charter  imposes,  and  the  contract  made  with  the  sove- 
reign power  enures  to  the  benefit  of  every  individual 
interested  in  its  performance.  The  peculiar  provisions 
of  the  statute,  already  referred  to,  prescribing  the  only 
means  by  which  the  corporate  power  to  make  or  repair 
sidewalks  can  be  exercised,  and  limiting  the  authority  of 
the  trustees  and  of  the  electors  themselves,  on  that  sub- 
ject, leave  no  room  to  imply  a  contract  by  the  corporation 
to  make  sidewalks  or  keep  them  in  repair,  otherwise  than 
as  the  statute  provides. 

If  the  views  above  expressed  are  correct,  the  plaintiff's 
action  cannot  be  supported.  The  injury  complained  of 
resulted  from  the  decayed  condition  of  a  sidewalk,  which 
the  defendants  caused  to  be  constructed  several  years 
before  the  injury,  in  front  of  a  lot  owned  by  a  non-resi- 
dent It  does  not  appear,  that  prior  to  the  injury  any 
resolution  had  been  adopted  at  a  meeting  of  the  electors, 
directing  the  trustees  to  cause  that  particular  sidewalk  to 
be  repaired,  or  providing  that  money  be  raised  by  tax  for 
the  necessary  advances  therefor. 

The  plaintiff  proved  that  a  resolution  was  adopted  by 
the  electors  of  the  village,  on  the  2d  March,  1858,  au- 
thorizing the  trustees  to  cause  sidewalks  to  be  built  and 
kept  in  repair  by  the  owners  of  lots,  "on  each  and  every 
street  of  the  village,  when,  in  their  judgment,  the  good 
and  welfare  of  the  inhabitants  shall  require  it,  without 
any  further  vote  of  the  people."     This  resolution  does  not 
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aid  the  plaintiff's  case.  In  the  first  place,  it  is,  to  saj  the 
least,  of  questionable  authority,  as  it  does  not  specify  any 
sidewalk  to  be  constructed  or  repaired.  Section  45  of  the 
general  act  requires  that  every  resolution  of  the  electors, 
directing  the  trustees  to  cause  sidewalks  to  be  made  or 
repaired  on  any  public  road,  or  any  part  of  such  road, 
shall  specify  such  road  or  part  of  road.  But,  in  the  next 
place,  if  the  resolution  is  valid,  it  is  not  mandatory  in 
respect  to  any  particular  sidewalk,  but  confers  a  general 
and  purely  discretionary  power  as  to  what  walks,  if  any, 
shall  be  made  or  repaired,  and  as  to  the  time  when  the 
work  shall  be  done. 

The  plaintiff's  counsel  refers  to  certain  provisions  of 
chapter  559  of  the  laws  of  1865,  amending  the  general 
statute,  but  they  do  not  affect  this  case.  Section  18  of 
that  act,  which  gives  the  trustees  power  to  raise,  by  .tax, 
funds  for  certain  purposes  therein  mentioned,  including 
advances  required  for  sidewalks,  expressly  directs,  that 
said  ''  funds  shall  be  raised  in  the  same  manner  in  which 
other  taxes  are  raised  in  said  village."  This  seems  to 
require  the  preliminary  resolution  of  the  electors,  provided 
for  by  the  general  act.  But,  however  that  may  be,  (a 
point  which  it  is  unnecessary  to  decide,)  the  section,  so 
far  as  it  relates  to  a  fund  for  sidewalks,  refers  to  such 
sidewalks  only  as  are  directed  to  be  made  or  repaired, 
pursuant  to  the  provisions  of  section  15  of  the  same  act, 
to  wit,  after  a  vote  by  ballot,  for  the  purpose,  by  a  ma- 
jority of  the  taxable  voters  of  the  village  who  shall  own 
real  estate  therein,  (provided  such  vote  shall  represent 
two  thirds  of  the  real  estate  of  said  village,  held  by  resi- 
dent owners.)  There  is  no  evidence  of  such  a  vote  in  the 
present  case. 

The  act  of  1847  provides  that  it  shall  be  the  duty  of  the 
trustees  to  carry  into  effect  every  resolution  adopted  at 
any  meeting  of  the  electors  of  such  village,  legally  con- 
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vened,  which  such  meeting  shall  have  authoriiy  to  adopt. 
(§  57,  subd.  10.)  In  view  of  this  provision,  I  see  no  reason 
to  doubt  that  if  the  electors  had,  by  resolution  duly 
adopted,  directed  the  trustees  to  repair  the  sidewalk  in 
question,  and  directed,  also,  the  raising  of  funds  for  that 
purpose  by  tax,  and  such  funds  had  been  raised,  the  duty 
of  the  trustees  to  repair  would  have  become  absolute  and 
jSxed,  and,  for  their  neglect  of  such  duty,  the  corporation 
^would  have  been  liable  to  an  individual  sustaining  pecu- 
'liar  damage  thereby.  (17  John.  451..  29  N.  T.  Rep.  297. 
34  id.  389.)  But,  as  we  have  seen,  that  is  not  the  case 
before  us. 

The  plaintiff's  counsel  argues  that  the  defendants  are 
liable,  on  the  ground  that,  having  constructed  the  side- 
walk originally,  they  are  bound  to  keep  it  in  repair.  But 
the  argument  overlooks  entirely  the  provisions  of  the 
statute  already  adverted  to,  which  relate  to  repairs  as  well 
as  to  original  constructions.  There  is  no  imperative  obli- 
gation to  repair  without  funds  for  that  purpose.  In  the 
case  of  Peck  v.  Batavia^  (32  Barb,  634,)  the  injury  resulted 
from  the  fact  that  a  sidewalk,  originally  constructed  by 
the  village  corporation,  was  out  of  repair,  yet  it  was  held 
that  the  corporation  was  not  liable. 

The  defendants  are  entitled  to  judgment  on  the  nonsuit 

ordered. 

Judgment  for  the  defendants. 

[MoNBOB  Gbnbbal  Tbbm,  March  2, 1868.  E.  D,  SmUh^  Johntm  and  7.  C. 
Smith,  Justices.] 
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Irblakd  and  others  vs.'Tbs  Citt  of  Eochbsteb. 

The  chartec  of  the  city  of  Rochester  required  that  before  the  common  council 
shoald  determine  to  open,  widen  or  improTe  any  street,  &>c.  the  expense  of 
which,  in  whole  or  in  part,  was  to  be  defrayed  by  a  local  assessment,  they 
should  cause  an  estimate  thereof  to  be  made,  and  should,  by  an  entry  in 
their  minutes,  describe  the  portion  or  part  of  the  dty  which  they  deemed 
proper  to  be  assessed  for  such  expense.  And  that  they  should  cause  a 
noUce  to  be  published,  for  a  specified  time,  in  a  daily  newspaper,  specifying 
such  improvement,  the  estimated  expense  thereof,  and  the  portion  or  part  of 
the  city  to  be  assessed  for  such  expense ;  and  requiring  all  persons  interested., 
to  attend  the  common  cpuncil  at  the  time  appointed  in  such  notice.  That 
tU  ths  time  appointed  in  eueh  notice  the  common  council  should  proceed  to  hear 
the  allegations  of  the  owners  and  occupants  of  houses  and  lots  situated 
within  the  portion  of  the  city  so  described,  and  after  hearing  the  same, 
should  make  such  further  order  in  respect  to  such  improvement  as  they 
should  deem  proper.  Such  a  notice  having  been  published,  in  respect  to 
proposed  improvements  in  an  avenue,  the  common  council,  at  the  time 
appointed,  viz.  on  the  11th  of  July,  1866,  met,  and  without  taking  any  final 
action,  acyoumed  ftom  time  to  time  till  the  22d  of  August,  1865,  when  they 
proceeded  to  hear  allegations  in  relation  to  the  proposed  improvements,  and 
adopted  an  ordinance  for  making  such  improvements. 

Sdd  that  the  original  notice  being  regular,  and  the  board  having  met  at  the 
time  therein  appointed,  they  had  jurisdiction  of  the  proceeding,  and  could 
then  hear  allegations,  if  they  were  to  be  made,  or  could  adjourn^  in  their 
discreUon,  to  any  other  time  specified ;  in  which  latter  case,  the  proceed- 
ings would  be  carried  over  to  the  adjourned  day,  to  be  then  taken  up  at  the 
stage  at  which  they  were  left  at  the  preceding  meeting.  That  these  proceed- 
ings of  the  board  were  therefore  regular ;  it  not  appearing  that  any  person 
who  attended  the  first  or  any  subsequent  meeting,  to  make  allegations,  was 
denied  an  opportunity  of  making  them,  or  was  not  heard. 

By  an  amendment  of  section  164  of  the  charter  of  the  city  of  Rochester, 
adopted  in  1865  it  is  provided  that  no  contract  shall  be  let  for  making  any 
public  improvement,  at  a  price  greater  than  the  estimate  thereof.  HHd  that 
the  amendment  means,  simply,  that  in  contracting  for  making  a  public  im- 
provement, the  work  tnchded  in  the  eetimate  shall  not  be  let  at  a  higher  price 
than  that  specified  in  the  estimate.  That  it  does  not  prohibit  the  common 
council  trom  causing  other  work  to  be  done,  in  addition  to  that  included  in 
the  estimate,  if  they  find  it  necessary,  in  order  to  complete  the  improvement. 

Such  amendment  is  not  inconsistent  with  section  207  of  the  charter,  which 

provides  that  if  a  greater  sum  of  money  is  expended  in  the  improvement 

than  was  estimated,  the  common  council  may  direct  an  assessment  to  collect 

the  same. 
If  the  excess  of  expenditure  for  a  given  improvement  is  not  for  work  included 

in  the  estimate,  but  is  for  work  not  embraced  in  the  .ordinance,  the  common 
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ootuicil  has  authority,  under  section  207,  to  direct  an  assessment  of  money 
to  meet  such  excess. 
The  common  council  having  authority  to  make  an  expenditure,  for  an  improve- 
ment in  excess  of  the  estimate,  in  their  discretion,  and  to  levy  an  assessment 
to  meet  it,  and  having  passed  a  resolution  for  that  purpose,  which  recites 
the  fact  that  an  expenditure  has  been  made,  in  such  improvement,  of  a 
spedfled  sum  in  excess  of  the  estimate,  the  resolution  itself,  if  valid,  is  at 
\&9At  prima  faeie  evidence  of  such  expenditure. 
Section  207  of  said  charter,  provides  that  "  if  it  shall  appear  that  a  greater 
sum  of  money  has  been  expended  in  the  completion  of  such  improvements, 
than  was  estimated  *  *  the  common  council  may  direct  the  assessment 
of  the  same  on  the  owners  and  occupants  of  houses  and  lands  benefited  by 
such  improvements,  in  the  same  manner  as  herein  directed,  and  the  same 
proceedings  in  all'  respects  shall  be  had  thereon,  and  the  otmnum  eottncU  tnay 
tiUarge  the  territory  to  be  aeeeeeedfor  such  w^ovemente"  If  the  common  coun- 
cil, assuming  to  act  under  the  authority  of  this  section,  pass  a  resolution 
enlarging  the  territory  to  be  assessed  for  the  excess  of  the  expense  of  the 
improvement  of  an  avenue,  beyond  the  original  estimate,  without  notice  to 
the  owners  of  the  lots  to  be  assessed  in  the  enlarged  territory,  and  without 
giving  them  an  opportunity  to  be  heard  upon  the  question  whether  they  are 
benefited  by  the  improvement  and  should  be  taxed  to  defray  the  expense 
of  it,  such  resolution  is  a  nullity,  as  to  such  owners.  This  is  so  without 
reference  to  the  question  whether  the  charter  requires  notice  to  be  given. 
It  is  in  the  nature  of  a  judicial  proceeding  against  such  owners,  and  its 
effect  is  to  take  their  property  for  public  use. 

The  common  council  do  not  acquire  jurisdiction  as  to  the  owners  and  occu- 
pants of  lots  in  the  enlarged  territory,  by  virtue  of  the  original  proceeding 
to  which  they  were  not  parties.  The  proceeding  is  commenced,  as  to  them, 
by  the  attempt  to  enlarge  the  territory. 

The  statute  in  question,  conferring  upon  the  common  council  this  extended 
authority  over  local  assessments,  is  a  legitimate  exercise  of  the  taxing  power, 
if  it  provides  for  notice  to  those  assessed ;  but  not  otherwise. 

The  want  of  noUce  is  not  cured  by  the  provisions  of  sections  207  and  208  of 
the  city  charter  declaring  the  proceedings  valid  notwithstanding  any  "  irreg- 
ularity, omission  or  error."  These  provisions  do  not  extend  to  jurisdictional 
defects. 

The  common  council  cannot  direct  an  assessment  for  a  deficiency,  without 
notice  to  those  on  whom  such  assessment  will  fall,  even  though  they  are 
occupants  of  the  original  territory,  and  as  such  had  notice  of  the  original 
proceeding. 

Such  notice,  in  proceedings  for  a  re-assessment,  need  not  be  in  the  precise 
form  prescribed  by  section  164  of  the  charter.  It  is  enough  that  the  notice 
specify  the  action  proposed  to  be  taken,  and  conform  to  the  requirements 
of  section  164,  so  far  as  they  are  applicable  to  the  case. 

In  the  proceedings  for  a  re-assessment,  no  person  can  be  heard  upon  any  ques- 
tion which  was  finally  dedded  in  the  original  proceeding.    The  questton 
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whether  the  improTement  should  be  made  is  of  that  nature.  So,  the  owu' 
en  and  occupants  of  houses  and  lots  in  the  original  territory,  who  were 
duly  notified,  and  were  decided  to  be  benefited  by  the  iroprovement,  and 
ordered  to  be  assessed  for  it,  cannot  raise  again  the  question  as  to  their  Har 
bility  to  be  assessed.  But  the  question  whether  the  work  has  cost  more 
than  the  estimate,  is  open  to  them,  as  well  as  to  the  occupants  of  the  new 
territory  proposed  to  be  brought  in ;  and  the  latter  may  also  be  heard  in 
respect  to  the  allegation  that  they  are  benefited  by  the  improvement  and 
ought  to  be  assessed. 

The  whole  policy  of  the  charter  of  the  city  of  Rochester  so  far  as  it  can  be 
gathered  from  the  language  employed,  is  opposed  to  the  idea  that  the  own- 
ers of  lands  may  be  assessed  for  local  improvements  without  notice ;  whether 
the  assessment  is  for  the  purpose  of  raising  the  original  estimate,  or  meeting 
a  deficiency ;  and  whether  the  lands  are  within  the  original  or  the  enlarged 
territory.    Per  J.  C.  Shith,  J. 

The  legislature  have  not  expressed  themselves  in  language  which  indicates  an 
intention  to  exceed  their  constitutional  powers ;  and  such  an  intention  is 
not  to  be  implied,  if  a  different  construction  can  be  fairly  adopted.  Ftr 
J.  C.  Smith,  J. 

If  an  assessment  is  void  as  to  persons  whose  property  is  assessed,  their  right 
to  maintain  an  action  to  restrain  the  city  from  collecting  it,  is  clear,  not  only 
to  avoid  a  multiplicity  of  suits,  but  also  to  remove  a  cloud  from  their  re- 
spective tities  created  by  the  lien  of  the  assessment. 

It  is  a  plain  principle  of  Justice,  applicable  to  all  judicial  proceedings,  that  no 
person  shall  be  condemned,  or  shall  suffer  Judgment  against  him,  without 
an  opportunity  to  be  heard.    Per  J.  C.  Skith,  J. 

An  objection  that  all  the  persons  united  in  interest  are  not  made  plaintiffii, 
must  be  set  up  in  the  pleadings,  or  it  will  be  deemed  waived. 

THIS  action  was  commenced  May  28,  1867,  by  service 
of  summons  and  complaint,  and  temporary  injunction, 
granted  by  Hon.  E.  Darwin  Smith,  justice,  restraining  the 
defendants,  and  all  persons  acting  under  their  authority, 
from  collecting  an  assessment  levied  upon  lots  owned  and 
occupied  by  the  plaintiffs,  (between  eighty  and  ninety  in 
number,)  on  South  avenue,  in  the  city  of  Rochester,  for 
an  alleged  deficiency  in  a  previous  assessment  on  Mt 
Hope  avenue,  for  the  construction  of  a  sidewalk  and  other 
improvemente  connected  therewith,  on  the  avenue  last 
named.  The  complaint  alleges  various  departures  from, 
and  want  of  compliance,  with  the  requisitions  of  the  city 
charter;  that  there  was  no  necessity  for  such  additional 
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assefistnent :  and  that  the  action  of  the  common  council  in 
the  matter  was  a  fraud  upon  their  rights  in  the  premises. 
The  answer  of  the  defendants  admitted  the  assessment 
and  the  passage  of  the  resolutions  and  ordinances  set  forth 
in  the  complaint,  and  insisted  upon  the  regularity  of  the 
proceedings,  the  compliance  with  the  city  charter,  the 
necessity  for  the  assessment,  and  denied  the  injustice  and 
fraud  alleged  in  the  complaint 

On  the  trial  at  the  Monroe  circuit,  in  December,  1867,  the 
complaint  was  dismissed,  at  the  close  of  the  plaintifib'  testi- 
mony. Leave  was  given  to  the  plaintiff  to  make  a  case  and 
exceptions,  to  be  heard,  in  the  first  instance,  at  the  general 
term,  and,  in  the  meantime,  the  injunction  was  continued^ 
and  the  defendants'  proceedings  were  stayed.  The  plain- 
tifis  appealed  from  the  judgment  of  dismissal 

K  R.  Selderij  for  the  appellants.  I.  There  was  no  op- 
portunity given  to  those  about  to  be  assessed  for  the 
improvement,  to  make  allegations  against  the  ordinance, 
as  the  city  charter  requires.  (City  Charter ,  §  164  Laws  of 
1861,  p.  322,  §  165.)  It  is  obvious,  from  the  answer,  and 
from  the  proceedings,  that  the  parties  interested  were  not 
called  upon  by  the  common  council,  at  the  time  appointed^ 
as  the  charter  requires,  to  make  allegations  against  the 
ordinance.  Not  being  eaUed  upatij  they  had  no  right  to  be 
heard,  as  it  would  have  been  a  contempt  for  a  mere  citizen 
to  interrupt  the  proceedings  of  the  "conscript  fathers." 
It  is  obvious,  from  section  164,  (165  of  the  etMiUey)  that 
the  hearing  of  allegations  and  the  action  of  the  common 
council,  were  designed  to  be  entirely  separate  and  distinct 
acts,  and  that  the  disposition  to  be  made  of  the  ordinance 
should  not  betaken  up  until  "after  hearing  the  allega- 
tions." We  insist  that  the  "  hearing  of  allegations  "  could 
only  take  place  "at  the  time  appointed  in  the  notice;" 
that  that  part  of  the  business  could  not  be  ac^ourned. 
And  that  after  action  upon  the  ordinance  had  been  en- 
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tered  upon,  and  the  vote  upon  its  passage-  once  taken, 
which  could  only  be  done  "  after  hearing  allegations,"  an 
adjournment  of  further  action  upon  the  ordinance  cannot 
be  construed  as  carrying  with  it  an  adjournment  for  the 
purpose  of  hearing  allegations.  At  all  events,  if  that  part 
of  the  business  was  adjourned,  especially  after  the  ordi- 
nance had  been  taken  up  and  acted  on,  the  adjournment 
was  ineffectual  without  a  new  notice,  and  no  notice  having 
been  given,  the  persons  interested  were  not  called  upon ; 
indeed,  had  no  right  to  appear  at  the  adjourned  day. 

n.  The  resolution  for  the  assessment  of  the  (3319.92 
deficiency,  upon  the  lots  on  Mount  Hope  avenue  and 
South  avenue,  and  the  assessment  in  pursuance  of  it, 
were  void,  1.  The  common  council  were  prohibited  by 
the  charter  from  expending  upon  the  improvement  any 
sum  beyond  the  original  estimate  of  $25,980.  {Charter j 
§  164,  a$  amended.  Laws  of  1865,  p.  1092,  §  15.)  This 
amendment  to  section  165,  prohibiting  the  expenditure  of 
any  sum  beyond  the  amount  of  the  original  estimate, 
having  been  passed  since  the  provisions  of  section  207, 
(Lam  of  1861,;?.  335,  §  208,)  authorizing  further  assess- 
ments for  such  excess  of  expenditures,  were  passed,  and 
being  irreconcilable  with  those  provisions,  of  necessity 
repeals  them.  (Earrington  v.  The  Truiteet  of  Rochester y  10 
Wend.  547.)  2.  In  fact,  as  the  case  shows,  there  has  been 
no  expenditure  for  the  work  described  in  the  original  cTdi- 
nanccj  beyond  the  amount  of  the  estimate,  all  of  which 
was  paid.    That  estimate  was  (25,980. 

The  contracts  were : 

West  side,  6,008  feet,  at  $2.05, J12,316  40 

Crosswalks,  290  feet,  at  $2.50, 725  00 

East  side,  5,342  8-10  feet,  at  (2, 10,685  60 

Crosswalks,  290  feet,  at  $2.38 690  20 

$24,417  20 
Ezoess  of  estimate, ,     $1,Q62  80 
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Those  contracts  ^'embrace  all  the  improvements  men- 
tioned in  said  ordinance,"  and  "said  contractors  fully 
completed  all  the  work  specified  and  embraced  within 
said  ordinance  and  the  said  contracts,  according  to  the 
terms  thereof.  This  position  is  not  touched  by  the  amend- 
ment of  the  case  brought  in  as  "  errata."  That  amend- 
ment shows  that  "  the  whole  work  cost  $3319.92  more  than 
the  amount  stated  in  the  original  ordinance,"  but  the 
evidence  had  previously  shown  that  all  the  work  "  em- 
braced in  the  ordinance"  had  been  performed  for  (1562.80 
less  than  the  estimate.  The  amendment  does  not,  in  the 
leasts  contradict  that  evidence.  3.  The  excess  of  expen- 
diture was  caused,  in  part,  by  work  not  included  in  the 
ordinance,  as  the  defendants'  answer  shows,  to  wit,  "re- 
taining walls  on  each  side  of  the  approaches  to  the  bridge 
over  the  canal,"  and  the  residue  of  such  excess  must  have 
been  caused  by  work  not  embraced  in  the  ordinance, 
although  the  case  does  not    show  what  the  work  was. 

4.  The  common  council  had  no  evidence  of  the  expendi- 
ture of  any  sum  beyond  the  estimate  j  nor  have  they 
offered  any  to  the  court  That  was  a  jurisdictional  fact, 
of  which  the  recital  in  their  resolution  is  not  evidence. 
(Charter,  §  207.  Laws  of  1861,  p.  334,  §  208.)  "  If  it  shall 
appear  that  a  greater    sum    has  been  expended,"   &c. 

5.  No  notice  was  given  to  the  property  owners  on  South 
avenue,  to  show  cause  why  they  should  not  be  subjected 
to  this  assessment  This  condemnation  of  the  plaintiffs, 
without  hearing,  and  without  notice,  is  as  inconsistent  with 
the  charter  as  it  is  with  the  plainest  principles  of  justice. 
{CharUr,  §§  163,  164,  207.  Laws  of  1861,  pp.  322-334, 
§§  164,  165.  208.)  It  will  be  seen  by  sections  163-4, 
above  referred  to,  that  no  improvement,  "  the  expense  of 
which,  in  whole  or  in  part,  is  to  be  defrayed  by  a  local 
assessment,"  can  be  entered  upon  by  the  common  council, 
without  a  petition  requesting  it,  "signed  by  at  least  a 
minority  of  the  owners  of  property  to  be  assessed  "  there- 
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for;  or  \>y  a  vote  of  three-foarths  of  all  the  aldermen, 
^'  dffter  aUegaUom  have  been  heard."  The  people  of  South 
avenue  have  had  no  opportunity  to  be  heard.  They  have 
had  no  opportunity  to  allege,  either  that  the  improve- 
ments  should  not  be  made,  or,  if  made,  that  they  should 
not  be  assessed  for  it,  or  if  they  were  to  be  assessed,  that 
others,  equally  benefited,  should  be  assessed  also.  The 
whole  spirit  of  the  charter  requires  that  before  any  one 
can  be  assessed  for  local  improvements,  he  shall  have  an 
opportunity  to  be  heard.  That  notice  of  some  kind  should 
be  given  in  such  cases,  is  perfectly  clear,  without  reference 
to  the  city  charter.  {Jordan  v.  Eyatt,  3  Barb.  282-3. 
Kinderhook  v.  Claw^  15  John.  537.  JElmendoff  v.  Harrit^ 
23  W^d.  628.  Diyuhhday  v.  Newton,  9  How.  Pr.  Rep.  71. 
15  Wend.  574)  6.  The  common  council  have  not  ad- 
judged that  the  lots  on  South  avenue  are  benefited  by  this 
improvement  They  had  previously  declared,  that  the  lots 
on  Mount  Hope  avenue  alone  were  benefited,  and  that 
declaration  has  never  been  rescinded  or  contradicted. 
The  logic  of  the  proceeding,  therefore,  is  this :  Whereas 
the  lots  on  Mount  Hope  avenue  alone  are  benefited  by 
this  improvement,  therefore  the  lots  on  South  avenue 
fihall  be  assessed  to  pay  the  expense  of  it 

nL  The  assessment  being  void,  and  the  defendants 
about  to  enforce  its  collection,  it  was  proper  for  the  plain- 
tiffs to  ask  the  aid  of  this  court  to  restrain  such  collection. 
If  the  collection  had  been  proceeded  with,  more  than 
eighty  suits  would  have  been  necessary  to  accomplish 
what  can  be  better  accomplished  by  this  suit  alone. 
1.  Avoiding  multiplicity  of  suits  is  good  ground  for  equity 
jurisdiction.  {Heywood  v.  City  of  Buffalo,  14  N.  T.  Rep. 
534.)  2.  By  the  provisions  of  the  charter,  section  208, 
(209,)  as  amended  in  Laws  of  1862,  page  295^  the  ateee^ 
ment  iUelf  is  made  a  lien,  without  reference  to  the  prior 
proceedings,  and  this  suit  is  proper,  therefore,  to  remove 
clouds  from  the  plaintiffs'  title.    (H^wood  v.  OUy  <(f  Buffal^^ 
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iupra.)  3.  TSo  objection  to  the  jarisdiction  of  the  court 
of  eqaitj  having  been  taken  in  the  answer,  none  can  be 
taken  now.  (Orandin  v.  Le  Rotfy  2  Paigey  509.  Bank  of 
Utiea  V.  City  of  Utiea^  4  id.  400.)  This  objection  when 
valid,  as  the  cases  above  cited  show,  constitutes  a  good 
ground  of  demurrer  for  defect  of  jurisdiction :  it  was,  there- 
fore, waived  bj  neglect  to  demur.  ((7ade,  §  144,  9ubd.  1. 
Id,  §  148.  WUton  v.  Mayors  ^c.  of  New  Tork^  6  Ahb,  6.) 
The  defendants  rest  their  defense  solely  on  the  question 
of  right  The  whole  case  is  before  the  court  The  parties 
have  agreed  that  the  court  shall  decide  it,  and  it  has  juris* 
diction  to  decide  it    We  think  this  is  sufficient 

E.  A.  Baymondy  for  the  respondent.  L  The  ordinance 
for  the  improvement  of  Mount  Hope  avenue,  was  legally 
adopted  on  the  22d  day  of  August,  1865.  The  require- 
ments of  the  city  charter  as  to  the  proceedings  of  the  com- 
mon council  in  making  public  improvements,  are  contained 
in  sections  162,  163,  164.  {Lawi  of  1861,  p.  322.)  The 
principal,  if  not  the  only  objection  made  by  the  plaintiffs 
to  the  validity  of  this  ordinance  is,  that  although  notice 
was  published  under  its  authority  for  all  persons  interested 
in  the  improvement,  to  attend  the  common  council  Und 
make  their  allegations,  on  the  evening  of  July  11,  1865, 
no  opportunity  was  given  by  the  council  for  the  hearing 
of  such  allegations,  at  that  time,  and  no  other  time  was 
ever  appointed.  1.  The  answer  to  this  portion  of  the  com- 
plaint is  that  such  opportunity  was  given,  and  that  all  per- 
sons desiring  it,  might  have  been  heard,  had  they  chosen 
to  appear  at  the  time  and  place  appointed.  2.  There  is  no 
proof  in  the  case  that  any  persons  desirous  of  making  alle- 
gations on  the  subject  matter  of  said  improvement,  attended 
at  the  time  and  place  first  appointed,  offered  to  make  such 
allegations,  or  were  refused  a  hearing,  or  that  no  oppor- 
tunity was  afforded  them.  3.  Final  action  on  the  ordi- 
nance was  regularly  postponed  from  time  to  time^  until 
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Augast  22,  1865,  when  allegations  were  heard,  and  the  ordi- 
nance passed  by  a  vote  of  twenty-one,  or  three  fourths  of 
all  the  aldermen  of  the  city,  in  its  favor,  to  two  against  it 
There  was  no  evidence  offered  to  show  that  any  persons 
desirous  of  making  allegations,  were  denied  the  opportunity 
at  any  of  the  meetings.  4.  The  clerk  having  published 
the  notice  for  persons  to  appear  and  make  allegations  at 
the  first  time  appointed,  it  was  unnecessary  to  repeat  that 
notice.  (Section  164  of  the  charter,)  (a.)  The  first  adjourn- 
ment on  the  11th  July,  1865,  carried  with  it  all  the  pro- 
ceedings then  pending,  and  all  their  incidents,  and  they 
were  to  be  taken  up  at  the  next  meeting,  at  the  precise 
stage  at  which  the  preceding  meeting  left  them.  This  is 
a  general  rule  of  parliamentary  proceedings.  (Gushing  on 
the  Law  of  Legislative  AssemhlieSy  §§  514,  1589,  1590,  1625.) 
(6.)  The  common  council  could  determine  the  rules  of  its 
own  proceedings.  {Section  34  of  the  charter,)  It,  therfore, 
had  the  right  to  adopt  that  method  of  proceeding  which 
it  did.  5.  All  the  proceedings  were  published.  The  char- 
ter was  complied  with,  and  before  the  time  of  the  final 
passage  of  the  ordinance,  all  persons  interested  had  legal 
notice  by  such  publication,  of  the  successive  adjournments 
of  this  matter,  and  to  appear  and  make  their  allegations  at 
each  meeting,  including  the  last  All  who  appeared  then 
were  heard.  The  council  acquired  jurisdiction  of  the  pro- 
ceedings. They  were  regular,  and  the  ordinance  binding. 
(Sandford  v.  Mayors  ^c,  of  New  York,  33  Barb.  147.) 

n.  The  resolution  passed  February  5th,  1867,  directing 
an  assessment  of  the  deficiency  of  $3319.92  upon  the  same 
persons  originally  assessed  for  the  improvement,  and 
enlarging  the  territory  to  be  assessed,  was  legally  adopted. 
It  is  authorized  by  section  207  of  the  charter.  The  only 
objection  made  to  it  is,  that  no  notice  was  given  to  the 
tax-payers  on  South  avenue  that  allegations  against  it 
could  be  heard.  This  is  unfounded.  1.  The  improvement 
had  been  previously  ordered  and  completed.    Sections 
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163  and  164,  which,  it  is  claimed  by  the  plaintifib,  are 
made  applicable  to  the  proceeding  for  an  assessment  of  an 
excess  in  the  cost  of  the  improvement,  by  the  phrase,  '^  and 
the  same  proceedings  in  all  respects  shall  be  had  thereon," 
prescribe  the  manner  in  which  the  original  ordinance  shall 
be  adopted.  2.  The  common  council  does  not  make  the 
assessment.  It  directs  the  assessors  to  make  it  (§  191.) 
It  does  not  necessarily  hear  allegations  against  the  assess- 
ment. The  assessors  hear  and  decide  upon  such  objec- 
tions. (§  196.)  "So  objection  can  be  heard  against  the 
improvement  when  an  assessment  to  collect  the  excess  in 
the  cost  of  the  work  is  to  be  made.  Therefore  the  council 
in  taking  '^  the  same  proceedings  "  as  in  makmg  the  original 
improvement,  is  required  only  to  order  the  re-assessment 
by  the  assessors  upon  the  enlarged  territory  properly 
described.  The  assessors  are  required  to  notify  the  tax- 
payers within  the  enlarged  territory  of  the  time  and  place 
to  make  their  objections,  (§  196.)  They  are  to  report  the 
roll  to  the  council,  who  may  confirm  it,  or  not,  as  it  pleases. 
(§  197.)  When  confirmed,  it  is  final  and  conclusive. 
(§  198.)  The  proceedings  of  the  council  commence  with 
directing  an  assessment  As  to  that^  the  charter  does  not 
require  that  allegations  should  be  heard.  If  the  assess- 
ment had  been  only  upon  the  persons  originally  assessed, 
of  course  they  could  not  demand  to  be  heard  before  the 
council  again.  They  were  once  heard  upon  the  stdject 
matter  of  the  improvement.  (§  164.)  And  as  the  council 
does  not  make  an  assessment,  but  merely  directs  it  to  be 
made,  they  could  not  be  heard  upon  that  subject  before 
the  council,  but  might  have  been  before  the  assessors. 
Therefore,  the  council  is  not  bound  to  hear  allegations 
upon  the  question  as  to  who  shall  be  assessed.  The  next 
paragraph  of  section  207  is  susceptible  of  this  construction 
only,  and  thus  helps  to  interpret  the  first  paragraph  now 
under  discussion.  3.  The  resolution  was  published  after 
its  introduction,  January  22,  1867,  in  the  manner  pre- 
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ffcaibed  by  the  charter.  Therefore  the  plaintiffs  had  dae 
notice  of  the  intentioQ  of  the  coancil  to  direct  the  as&ess- 
ment  upon  them.  4.  The  assessors  gave  dae  notice  to  the 
plaintiffs  to  appear  before  them  and  make  objections  to 
the  assessment  {Sections  196,  7,  of  charter,)  The  assess- 
ment roll  was  duly  confirmed  by  the  council,  March  6, 
1867.  It  then  became  final  and  conclusive.  {Section  198 
of  charter.)  5.  The  charter,  as  enacted  April  8,  1861, 
{Ses$4  LatvSj  1861,  p.  264,)  prescribed  that  the  council 
should  hear  appeals  from  assessments.  (§§  195-199.) 
These  sections  were  amended  by  chapter  553  of  Laws  of 
1865,  p.  1092,  and  proceedings  upon  assessments  were  mate- 
rially changed.  These  amendments  are  now  in  force. 
But  section  208,  (or  207  in  the  compiled  charter,)  has 
remained  unchanged.  Therefore,  there  is  now  no  pro- 
vision in  force  for  the  council  to  hear  any  allegations  from 
persons  owning  property  within  the  enlarged  territortfj 
against  the  passage  of  a  resolution  or  ordinance  declaring 
them  benefited,  or  proper  to  be  assessed  for  the  excess  in 
the  cost  of  the  improvement,  as  there  was  before  the 
amendment.  They  can  only  be  heard  before  the  assessors 
as  to  the  amount  of  their  respective  assessments.  6.  The 
legislature,  by  virtue  of  its  supreme  authority  over  the 
subject  of  taxation,  had  the  right  to  confer  upon  the  coun- 
cil, such  an  extended  authority  over  this  branch  of  local 
assessments,  to  be  exercised  in  its  discretion.  {The  People 
V.  Majfor  of  Brooklyn,  4  N.  T.  Rep.  419.  Brewster  v.  OUy 
of  SyractM,  19  id.  116.  31  id.  574  24  Wmd.  65.)  Taxa- 
tion may  be  made  without  consent  of  the  tax-payers. 
(45  Barh.  210.  11  Alh.  Pr.  180.)  7.  The  effect  of  the 
exercise  of  such  a  discretionary  power,  is  not  the  taking 
of  private  property  without  compensation.  It  is  a  mere 
apportionment  of  the  burdens  of  a  local  improvement  upon 
such  persons  as  the  local  legislature  deems  benefited 
thereby.  (4  N.  Y.  Rep.  423,  24,  27,  38,  39,  41.)  8.  The 
council  had  authority  to  assess  the  whole  expense  of  the 
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work,  whether  it  was  correctlj  estimated  whea  the  con- 
tracts were  let  or  irot  (Meech  v.  Oitjf  of  Buffalo^  29  K  Y. 
n^.  198.) 

HL  The  objection  to  the  question  put  to  the  surveyor, 
as  to  what  the  whole  work  cost,  is  not  well  founded. 
1.  The  same  question  was  asked  him  by  the  plaintifis' 
counsel,  but  not  directly  answered.  2.  This  objection, 
and  the  general  objection  of  the  plaintiffs,  that  the  common 
council  could  not  assess  the  deficiency  without  showing 
the  evidence  of  such  deficiency  in  its  proceedings,  nor 
even  then,  are  not  tenable,  (a.)  The  contracts  provided 
for  an  increased  expense.  (5.)  The  court  is  bound  to 
assume  that  good  reasons  existed  for  the  exercise  of  this 
discretionary  power  by  the  common  council,  both  in  caus- 
ing the  increased  expense,  if  such  be  the  case,  and  in 
making  a  new  assessment  upon  the  original  parties  assessed, 
and  upon  others.  (1  Rilt  562.  Lutlier  v.  Bordeny  7  How. 
U.  S.  147.) 

IV.  The  apportionment  of  the  excess  in  the  cost  of  the 
work  over  the  estimate  made  by  the  common  council  and 
the  assessors,  is  conchmvey  unless  fraud  or  corruption  are 
alleged  and  proved.  (9  Paige  Oh.  16.  15  Wmd.  374 
Lyon  V.  City  of  Brooklyn,  28  Barb.  609,  and  cases  there  cited. 
Barhyte  v.  Shepherd^  35  N.  T.  Bep.  238.)  1.  It  is  not 
otherwise  the  subject  of  judicial  review.  (Bank  of  Com- 
fneree  Case,  2  Blacky  U.  S.  630.)  2.  The  power  of  tax- 
ing,  and  the  power  of  apportioning  taxation,  are  identical 
and  inseparable.  {The  People  v.  Mayor y  ^c.  of  Brooklyn, 
4  N.  T.  Rep.  427,  429.)  Abuses  in  the  exercise  of  this 
power  cannot  be  corrected  by  courts.  {Id.  431,  432.) 
3.  Fraud  is  alleged  in  the  complaint,  but  no  proof  of  it 
was  made. 

Y.  All  the  persons  united  in  interest  not  being  made 
plaintiffs,  this  action  cannot  be  sustained.  {Roosevelt  v. 
Drapery  23  N.  T.  Rep,  319.  15  Barb.  375.)  They  were 
assessed  only  one  fourth  of  the  deficiency,  and  nothing  on 
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the  original  assessment  which  does  not  seem  to  he  an 
excessive  apportionment  for  huilding  crosswalks  and  im- 
proving a  street  and  sidewalks  which  they  are  constantly 
using.  Upon  the  merits  of  that  question,  if  properly 
cognizable  by  the  court,  the  judgment  should  be  affirmed, 
with  costs. 

VL  The  location  of  South  avenue,  as  appears  upon  the 
map,  shows  that  the  residents  upon  it  are  interested  in  the 
improvement  of  Mount  Hope  avenue,  and  benefited  by  it. 

Vn.  The  corporation  is  not  liable  for  the  unlawful  or 
fraudulent  acts  of  the  common  council.  (35  Barb,  177. 
2  Denio,  110.  2  Barb.  104,  111.  5  Abb.  Pr.  325.  3  N.  Z. 
Bep.  430.    3  Seld.  364.    20  N.  Y.  Bep.  312.) 

Btf  the  Courty  Jambs  C.  Smith,  J.  There  is  no  founda- 
tion for  the  objection  taken  by  the  plaintiffs,  to  the  validity 
of  the  ordinance  adopted  by  the  common  council  on  the 
22d  of  August^  that  no  opportunity  was  given  to  those 
about  to  be  assessed  for  the  proposed  improvement,  to 
make  allegations  against  the  ordinance  as  the  city  charter 
requires. 

Before  the  common  council  determined  to  make  the 
improvement,  they  caused  a  notice  to  be  published,  as 
required  by  the  charter,  specifying  the  improvement,  the 
estimated  expense  thereof,  and  the  portion  of  the  city  to 
be  assessed  for  such  expense,  and  appointing  a  time  for 
all  persons  interested  in  the  improvement,  to  attend  the 
common  council,  and  make  their  allegations.  At  the  time 
appointed,  to  wit,  on  the  11th  July,  1865,  the  common 
council  met,  and  without  taking  final  action  respecting 
the  proposed  improvement,  they  adjourned  from  time  to 
time  till  the  22d  of  August,  when,  as  appears  by  the 
minutes  of  their  proceedings,  the  board  proceeded  to  hear 
allegations  in  relation  to  the  proposed  improvement,  and 
after  hearing  such  allegations  from  all  the  persons  appear- 
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ing,  they  adopted  an  ordinance  for  such  improvement. 
All  these  proceedings  were  duly  published. 

The  original  notice  being  regular,  and  the  board  having 
met  at  the  time  therein  appointed,  they  had  jurisdiction 
of  the  proceeding,  and  could  then  hear  allegations,  if  any 
were  to  be  made,  or  could  adjourn  in  their  discretion,  to 
any  other  specified  time,  in  which  latter  case,  the  proceed- 
ings would  be  carried  over  to  the  adjourned  day,  to  be 
then  taken  up  at  the  stage  at  which  they  were  left  at  the 
preceding  meeting.  In  fact,  the  proceedings  at  the  first 
meeting  were  adjourned,  before  allegations  were  heard, 
and  they  were  continued  in  that  stage  to  the  22d  of  August. 
At  that  time,  the  hearing  of  allegations  was  in  order,  and 
as  is  shown  by  the  minutes,  an  opportunity  to  make  them 
was  then  given.  It  does  not  appear  that  any  person  who 
attended  the  first  or  any  subsequent  meeting  to  make 
allegations,  was  denied  an  opportunity  of  making  them, 
or  was  not  heard.  The  proceedings  were  therefore  regular 
in  all  the  respects  involved  in  the  objection  above  stated. 

It  is  also  claimed  by  the  counsel  for  the  plaintiffs,  that 
the  resolution  for  the  assessment  of  the  deficiency  of 
(3319.92,  upon  the  lots  on  Mount  Hope  avenue  and  South 
avenue,  and  the  assessment  in  pursuance  of  it,  were  void. 
Several  grounds  are  assigned  for  this  position. 

It  is  insisted  that  the  common  council  were  prohibited 
by  the  charter,  from  expending  upon  the  improvement 
any  sum  beyond  the  original  estimate  of  $25,980.  The 
provision  of  the  charter  relied  upon  for  this  position,  is  a 
clause  which  was  adopted  in  1865,  as  an  amendment  to 
section  164,  and  which  provides  that  no  contract  shall  be 
let  for  making  any  public  improvement  at  a  price  greater 
than  the  estimate  thereof.  The  amendment  means,  simply, 
that  in  contracting  for  making  a  public  improvement,  the 
work  included  in  the  estimate  shall  not  be  let  at  a  higher 
price  than  that  specified  in  the  estimate.  It  does  not  pro- 
hibit the  common  council  from  causing  other  work  to  be 
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done  in  addition  to  that  included  in  the  eetimate,  if  they 
find  it  necessary  in  order  to  complete  the  improvement, 
and  the  amendment  is  not  inconsistent  with  section  207 
of  the  charter,  which  provides  that  if  a  greater  sum  of 
money  is  expended  in  the  improvement  than  was  estimated, 
the  common  council  may  direct  an  ass^Bssment  to  collect 
the  same. 

If  it  be  assumed,  therefore,  as  is  done  by  the  plaintiffs' 
counsel,  in  his  argument,  that  the  excess  of  expenditure 
was  not  for  work  included  in  the  estimate,  but  was  for 
work  not  embraced  in  the  ordinance,  the  board  had 
authority,  under  section  207,  to  direct  an  assessment  of 
money  to  meet  such  excess. 

It  is  also  objected  that  there  is  no  evidence  that  the 
expense  of  the  improvement  exceeded  the  estimate.  But 
the  common  council  having  authority  to  make  such  ex- 
penditure in  their  discretion,  and  to  levy  an  assessment  to 
meet  it,  and  having  passed  a  resolution  for  that  purpose 
which  recites  the  fact  that  an  expenditure  had  been  made, 
in  such  improvement,  of  the  sum  of  $3319.92  in  excess  of 
the  estimate,  the  resolution  itself  if  valid,  is  at  least  prima 
facie  evidence  of  such  expenditure. 

But  another  objection  is  taken  to  the  resolution  assessing 
the  deficiency  upon  lots  on  South  avenue,  which  is  of  a 
more  serious  character;  to  wit,  that  the  owners  and  occu- 
pants of  those  lots,  (among  whom  are  the  plaintiffs,)  are 
assessed  without  hearing,  and  without  notice. 

Section  207,  already  referred  to,  provides  that  "if  it 
shall  appear  that  a  greater  sum  of  money  has  been  ex- 
pended in  the  completion  of  such  improvements  than  was 
estimated  as  aforesaid,  the  common  council  may  direct 
the  assessment  of  the  same  on  the  owners  and  occupants 
of  houses  and  lands  benefited  by  such  improvements,  in 
the  same  manner  as  herein  directed,  and  the  same  pro- 
ceedings in  all  respects  shall  be  had  thereon,  and  the  com- 
mon council  may  enlarge  the  territory  to  be  asBcieed  for  9ueh 
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impravemenU.**  The  action  of  the  common  oouncil,  by 
which,  as  the  defendants'  counsel  contends,  the  territory 
was  enlarged,  and  the  plaintiffs  were  made  liable  to  the 
assessment  imposed  on  them  by  virtue  of  the  provision 
above  transcribed  was  as  follows :  On  the  22d  of  January, 
1867,  a  resolution  was  duly  presented  to  the  common 
council,  reciting  that  on  the  22d  of  August,  1865,  the 
common  council  ordained  that  Mount  Hope  avenue  should 
be  improved,  &c.  and  that  the  whole  expense  thereof 
should  be  assessed  upon  the  owners 'and  occupants  of 
houses  and  lands  to  be  benefited  thereby;  and  did  estimate 
such  expense  at  925,980,  and  that  a  greater  sum  had  been 
expended  in  making  such  improvement,  amounting  to 
$3319.92,  and  directing  that  said  sum  of  $3319.92  be 
assessed  upon  the  owners  and  occupants  of  one  tier  of  lota 
on  each  side  of  Mount  Hope  avenue,  from  the  Erie  canal 
to  the  entrance  to  Mount  Hope  cemetery,  ^^and  one  Her 
af  loti  an  each  9ide  of  South  avemiey  from  Mount  Hope  avenue 
to  the  eUy  line.''  Action  upon  the  resolution  was  postponed 
until  the  6th  of  February,  1867,  when  it  was  adopted  at  a 
regular  meeting  of  the  board.  There  was  no  express 
declaration  by  the  board,  that  the  lots  on  South  avenue 
were  deemed  to  be  benefited  by  the  improvement,  but  the 
enlargement  of  the  territory  was  effected,  if  at  all,  by 
directing  in  the  language  above  transcribed,  that  said  lots 
be  assessed  in  connection  with  those  on  Mount  Hope 
avenue,  the  latter  lots  being  the  portion  of  the  city  which 
alone  was  expressly  declared  by  the  ordinance  of  August 
22,  to  be  benefited  by  the  improvement,  and  on  which  the 
expense  of  it  was  ordered  to  be  assessed.  The  printed 
case  laid  before  us  states  that  all  the  proceedings  of  the 
common  council  in  relation  to  such  improvement,  were 
published  with  all  other  proceedings  of  the  board,  as 
required  by  section  59  of  the  charter,  as  compiled  in  1865, 
and  as  required  by  section  4,  chapter  699  of  the  Laws  of 
1866.    Section  59,  provides  that  all  ordinances  for  the 
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violation  of  which  any  penalty  may  be  imposed,  shall  be 
published  for  at  least  one  week,  and  that  all  votes, 
ordinances  and  resolatiocs  directing  the  payment  of  money, 
shall  be  published  at  least  once  within  eight  days  after 
their  passage,  and  section  4  directs  that  the  common 
council  may  designate  not  more  than  two  daily  newspapers 
of  the  ctiy  in  which  the  proceedings,  resolutions  and 
ordinances  of  the  common  council,  and  their  committees, 
and  of  the  city  officers,  may  be  published.  All  that  can 
be  assumed  from  tlie  fact  stated  in  the  case,  is  that  the 
resolution  of  February,  1867,  was  published  in  the  proper 
newspapers,  at  least  once  within  eight  days  after  its 
passage.  It  is  also  stated  in  the  case,  that  no  time  or 
place  was  appointed  for  hearing  allegations  in  regard  to 
assessing  the  owners  and  occupants  of  houses  and  lots  on 
South  avenue,  or  any  enlarged  territory,  for  said  improve- 
ment or  deficiency,  and  no  notice  requiring  persons  to 
attend  the  common  council  was  published  in  connection 
with,  or  prior  to,  the  passage  of  the  resolution  of  Pebrnary, 
1867. 

It  is  apparent  from  these  facts  that  the  action  of  the 
common  council  in  respect  to  the  owners  of  lots  on  South 
avenue  was  without  notice  to  them,  and  without  giving 
them  an  opportunity  to  be  heard  upon  the  question  whether 
they  were  benefited  by  the  improvement  and  should  be 
taxed  to  defray  the  expense  of  it.  For  that  reason,  the 
resolution  of  February,  1867,  is  a  nullity  as  to  the  plain- 
tiffs. It  is  in  the  nature  of  a  judicial  proceeding  against 
them,  and  its  effect  is  to  take  their  property  for  public 
use.  It  is  a  plain  principle  of  justice,  applicable  to  all 
judicial  proceedings,  that  no  person  shall  be  condemned, 
or  shall  suffer  judgment  against  him,  without  an  opportu- 
nity to  be  heard.  (15  John.  537.  15  Wend.  374.  23  id. 
628.  3  Barh.  282.)  The  common  council  did  not  acquire 
jurisdiction  as  to  the  owners  and  occupants  of  lots  on 
South  avenue,  by  virtue  of  the  original  proceeding  to 
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which  they  were  not  parties.  The  proceeding  was  com- 
mencedy  as  to  them,  by  the  attempt  to  enlarge  the  territory. 
It  is  no  answer,  to  say  that  by  the  original  proceeding,  the 
question  whether  the  improvement  should  be  made  was 
conclusively  decided.  The  question  whether  it  benefited 
the  plaintiffs,  and  they  should  consequently  be  taxed  for  it, 
was  open,  and  on  that  question  they  had  the  same  right  to 
notice,  and  to  an  opportunity  to  be  heard,  as  had  the  occu- 
pants of  the  original  territory.  TSov  is  it  an  answer  to  say, 
as  does  the  counsel  for  the  defendants,  that  the  plaintiffs 
had  an  opportunity  to  be  heard  before  the  assessors.  There, 
the  only  matter  open  to  them,  was  the  amount  of  their 
assessment.  The  defendants'  counsel  argued  that  the 
statute  in  question,  conferring  upon  the  common  council 
this  extended  authority  over  local  assessments,  is  a  legiti- 
mate exercise  of  the  taxing  power.  Undoubtedly  so,  if 
the  statute  provides  for  notice  to  those  assessed,  but  not 
otherwise.  In  the  case  of  The  People  v.  The  Mayor  of 
Brooklyn^  (4  N.  T.  Sep.  419,)  a  leading  authority  upon  this 
subject,  the  statute  under  which  the  proceedings  were  had, 
provided  for  a  notice  which  in  the  language  of  Judge  Bug- 
gies, ^^  gave  to  any  person  assessed  an  opportunity  to  be 
heard."  (P.  441.  See  aho  15  Wend.  374,  5.)  The  want 
of  notice  is  not  cured  by  the  provisions  of  sections  207  and 
208,  declaring  the  proceedings  valid,  notwithstanding  any 
"irregularity,  omission  or  error.".  Those  provisions  do 
not  extend  to  jurisdictional  defects.  As  no  notice,  or 
opportunity  to  be  heard  was  given,  in  fact,  to  the  owners 
of  lots  on  South  avenue,  the  resolution  of  February,  1867, 
is  for  that  reason,  as  has  been  said,  a  nullity  as  to  them, 
and  the  defense  must  fail.  This  is  so,  without  regard  to 
the  question  whether  the  charter  requires  notice  to  be  given. 
If  it  does,  the  requirement  has  not  been  complied  with ; 
if  it  does  not,  the  provision  authorizing  an  enlargement  of 
the  territory  and  the  taxing  of  new  parties  thus  brought 
in,  without  notice,  transcends  the  power  of  the  legislature, 
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and  is  itself  void  In  either  view  of  the  case,  the  proceed* 
ings  of  the  common  council  were  unauthorized,  and  the 
plaintiffs  are  entitled  to  relief 

As,  however,  the  question  whether  the  charter  requires 
notice,  is  of  importance,  not  only  with  respect  to  fiirther 
proceedings  in  reference  to  the  very  improvement  out  of 
which  this  controversy  has  arisen,  hut  also  to  all  persons 
liable  to  assessment  in  similar  proceedings,  it  seems  proper 
to  consider  it,  before  dismissing  the  case.  The  only  pro- 
vision of  the  charter,  to  which  our  attention  has  been  called, 
expressly  relating  to  the  power  of  the  common  council  to 
enlarge  the  territory,  is  that  above  transcribed  from  sec- 
tion 207.  The  clause  giving  the  power  does  not,  in  express 
terms,  require  notice.  But  it  is  connected  in  the  same 
sentence  with  another  clause  which  provides  that  in  case 
of  deficiency,  the  common  council  may  direct  the  assess* 
ment  of  the  sanie  on  the  owners  and  occupants  of  lands 
benefited  by  the  improvement  The  statute  undoubtedly 
contemplates  that  whenever  the  territory  is  to  be  enlarged, 
such  enlargement  shall  be  effected  in  the  same  proceeding 
in  which  the  assessment  for  the  deficiency  is  directed ;  and 
that  was  the  course  pursued  in  the  present  case.  The 
question  therefore  arises  whether  the  common  council  can 
direct  an  assessment  for  a  deficiency,  without  notice  to 
those  on  whom  such  assessment  will  fall,  even  although 
they  are  occupants  of  the  original  territory,  and  as  such 
had  notice  of  the  original  proceeding?  The  statute  pro- 
vides that  in  case  of  a  deficiency,  ^'  the  common  council 
may  direct  the  assessment  of  the  same,' on  the  owners  and 
occupants  of  houses  and  lands  benefited  by  such  improve- 
ments, in  the  same  manner  as  herein  directed^  and  the  same 
proceedings  in  all  respects  shall  be  had  thereon."  This 
language  is  not  altogether  perspicuous,  but  the  better  con* 
struction  seems  to  be  that  the  words  ^<  in  the  same  manner," 
relate  to  the  preceding  word  ^'  direct,"  and  not  to  the  word 
<^  assessment."    In  other  words,  that  they  relate  to  the 
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action  of  the  common  coancil,  and  not  to  that  of  the  assess* 
ore  merely.  This  construction  is  sustained  hj  the  context 
The  next  sentence  provides  that  '^  if  it  shall  appear  that  any 
greater  sum  of  money  than  was  originally  assessed  has  heen 
expended  for  the  benefit  of  the  same  property  originally 
assessed,  although  not  embraced  within  the  improvement  as 
ordered  by  the  common  council,  the  common  council  may,  in 
like  mannery  direct  the  assessment  of  the  same  upon  the  own- 
ers and  occupants  of  houses  and  lands  benefited  thereby." 
Here,  the  words  ^'in  like  manner"  refer  explicitly  to  the 
action  of  the  common  council,  and  they  strengthen  the 
position  that  the  corresponding  words  in  the  preceding 
sentence  were  intended  to  have  the  like  effect  So,  also, 
the  last  sentence  in  the  same  section,  which  declares  valid 
all  assessments  or  re-assessments  ordered  by  the  common 
council  for  local  public  improvements,  "  notwithstanding 
any  irregularity,  omission  or  error  in  the  proceedings  re- 
lating to  the  same,"  must  be  deemed  to  refer  to  the  pro- 
ceedings before  the  common  council,  as  well  as  to  those 
before  the  assessors.  This  construction  of  the  words  "  in 
the  same  manner  as  herein  directed,"  derives  force,  too, 
from  the  accompanying  expression,  '^  and  the  same  pro- 
ceedings in  all  respects  shall  be  had  therein,"  the  word 
"  therein"  referring,  not  merely  to  the  assessment,  but  to 
the  whole  proceeding. 

What  provisions  of  the  charter,  then,  are  adopted  by  the 
words  in  question  ?  Clearly  those  relating  to  proceedings 
in  cases  of  local  assessments  for  public  improvements, 
among  which  are  sections  163  and  164.  Section  162  de- 
clares that  the  common  council  shall  not  proceed,  &c. 
except  upon,  (1.)  The  petition  of  at  least  a  majority  of  the 
owners  of  property  to  be  assessed ;  or  (2.)  The  vote  of  at 
least  three  fourths  of  all  the  aldermen  in  favor  of  the  im- 
provement, after  allegations  have  been  heard.  Section 
164  requires  the  publication  of  a  notice,  and  its  provisions 
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in  that  respect  have  been  already  referred  to.  Can  there 
be  a  doubt  that  the  provision  of  section  163,  requiring  a 
three  fourths  vote,  unless  upon  a  petition  of  a  m^ority  of 
the  owners  to  be  assessed,  is  necessary  to  a  resolution 
directing  an  assessment  for  a  deficiency  ?  Such  a  vote 
was  had  in  the  case  before  us,  but  we  have  not  been  re- 
ferred to  any  provision  of  the  charter  requiring  it,  unless 
it  be  the  one  in  question.  It  is  not  necessary,  nor  would 
it  be  appropriate,  that  the  precise  form  of  notice  prescribed 
by  section  164,  be  adopted  in  proceedings  for  a  re-assess- 
ment. It  is  enough  that  the  notice  specify  the  action 
proposed  to  be  taken,  and  conform  to  the  requisites  of 
section  164,  so  far  as  they  are  applicable  to  the  case.  Of 
course,  in  the  proceedings  for  a  re-assessment,  no  person 
can  be  heard  upon  any  question  which  was  finally  decided 
in  the  original  proceeding.  The  question  whether  the 
improvement  should  be  made,  is  of  that  nature.  So,  the 
owners  and  occupants  of  houses  and  lots  in  the  original 
territory,  who  were  duly  notified,  and  were  decided  to  be 
benefited  by  the  improvement,  and  ordered  to  be  assessed 
for  it,  cannot  raise  again  the  question  as  to  their  liability 
to  be  assessed.  But  the  question  whether  the  work  has 
cost  more  than  the  estimate,  is  open  to  them,  as  well  as  to 
the  occupants  of  the  new  territory  proposed  to  be  brought 
in,  and  the  latter  may  also  be  heard  in  respect  to  the  alle- 
gation that  they  are  benefited  by  the  improvement  and 
ought  to  be  assessed. 

The  whole  policy  of  the  statute,  so  far  as  it  can  be 
gathered  from  the  language  employed,  is  opposed  to  the 
idea  that  the  owners  of  lands  may  be  assessed  for  local 
improvements  without  notice,  whether  the  assessment  is 
for  the  purpose  of  raising  the  original  estimate,  or  meeting 
a  deficiency,  and  whether  the  lands  are  within  the  original 
or  the  enlarged  territory.  In  short,  the  legislature  have 
not  expressed  themselves  in  language  which  indicates  an 
intention  to  exceed  their  constitutional  powers,  and  such 
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an  intention  is  not  to  be  implied,  if  a  different  construc- 
tion can  be  fairlj  adopted. 

It  follows,  from  these  views,  that  the  resolution  of  the 
fifth  February,  1867,  should  have  been  preceded  by  a  no- 
tice, published  as  the  charter  provides,  specifying  the 
amount  of  the  deficiency,  describing  the  territory  as  en- 
larged on  which  it  was  proposed  to  assess  the  deficiency, 
and  appointing  a  time  when  the  common  council  would 
hear  the  allegations  of  all  persons  interested.  And  at  the 
time  appointed,  an  opportunity  should  have  been  given  to 
the  owners  and  occupants  of  lots  in  the  enlarged  territory 
to  show  cause  why  they  should  not  be  assessed.  For  the 
want  of  these  prerequisites  the  resolution  last  referred  to 
is  void,  so  far  at  least,  as  it  affects  the  owners  and  occu- 
pants of  lots  on  South  avenue. 

The  assessment  being  void  as  to  the  plaintiffs,  their 
right  to  maintain  this  action  is  clear,  not  only  to  avoid  a 
multiplicity  of  suits,  but  also  to  remove  a  cloud  upon  their 
respective  titles,  created  by  the  lien  of  the  assessment 
{Charter,  §  208.  14  N.  Y.  Eep.  534.)  The  objection  taken 
on  the  argument,  that  all  the  persons  united  in  interest 
are  not  made  plaintiffs,  is  to  be  deemed  waived,  it  not 
having  been  set  up  in  the  pleadings. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Ordered  accordingly. 

[MoNBOB  Obhbbal  TbbX|  March  2,  1868.  S,  D.  Smiikf  Johnmn  and  /.  0, 
BmUk,  Jostioea.] 
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Section  27  of  the  act  of  1818,  "  to  regulate  liighways,"  (2  IK.  X.  p,  277,  ek.  88,) 
adopted  in  the  reyision  of  1880,  (1  JZ.  8,  520,  %  90,)  which  provides  that  a 
street  raust  be  opened  and  worked  within  six  years  from  the  time  of  its 
being  laid  out,  to  make  it  a  highway,  has  no  relation  to  highways  dedicated 
by  the  owners  themselves  to  the  use  of  the  public,  but  was  intended  to  ai^ply 
exclusively  to  those  laid  out  by  the  proceedings  authorized  by  the  act^  in 
which  lands  could  be  taken  without  the  owner's  consent. 

Where  the  evidence  of  a  dedication  of  land  by  the  owners,  for  a  street,  consists 
of  clear,  unequivocal  atid  decisive  acts  of  such  owners,  amounting  to  an 
explicit  manifestation  of  their  will  to  make  a  permanent  abandonment  and 
dedication  of  the  land,  which  of  themselves  are  sufficient  to  establish  a  dedi- 
cation, without  any  intermediate  period,  if  the  land  dedicated  is  unequivo- 
cally used  and  occupied  for  any  continuous  period  of  time,  by  the  public  at 
large,  that  will  amount  to  an  adoption  of  the  dedication.  But  the  user,  in 
such  a  case,  ought  to  be  for  such  a  length  of  time  that  the  public  accommo- 
dation, and  private  rights,  might  be  affected  by  a  revocation. 

The  proprietors  of  a  tract  of  land  caused  the  same  to  be  surveyed,  in  December, 
1826,  and  a  map  thereof  to  be  made,  laying  out  the  same  into  village  lots 
and  streets,  including  certain  land  designated  thereon  as  Bums  street ;  which 
map  was  signed  by  them  and  recorded  in  the  county  clerk's  office,  in  Sep- 

.  iember,  1827.  There,  was  evidence  tending  to  show  a  continuous  use  of 
Bums  street  as  a  public  highway,  fh>m  1882  to  1865.  Most  of  the  travel 
proved  was  confined  to  that  portion  of  the  street  which  was  necessary  for 
transit  from  a  street  on  the  east  to  another  on  the  west  side  of  Bums  street, 
yet  for  that  purpose  the  line  of  travel  was  not  directly  across  the  latter  street, 
but  it  was  necessary  to  turn  into  that  street  and  go  along  it  a  distance  of 
from  twenty-five  to  seventy  feet,  before  turning  into  either  of  such  other 
streets^  For  aught  that  appeared,  Bums  street  was  open  its  whole  length, 
as  mapped,  and  the  testimony  tended  to  show  that  for  some  distance  it  was 
fenced.  In  1858, 1,  claiming  title  to  the  premises,  erected  a  house  thereon. 
Such  house  did  not  block  up  the  street,  but  merely  encroached  upon  it,  and 
the  travel  went  on,  as  before. 

Btild  that  under  these  circumstances  the  jury  were  justified  in  finding  an  aeeepi- 
anee  of  the  dedication,  hjpubiic  user. 

In  1858  the  common  council  of  Rochester,  in  which  city  Bums  street  was 
situated,  caused  the  obstmctions  that  had  been  placed  in  the  street  by  I. 
and  those  claiming  under  him  to  be  removed,  with  tlieir  consent,  and  the 
street  to  be  improved ;  since  which  time  it  had  been  used  as  a  street,  until 
the  plaintiff  put  up  a  fence  on  it;  which  the  defendants  tore  down.  I.  was 
told,  when  he  put  up  the  house,  that  it  was  on  the  street  He  admitted 
that  it  was,  and  said  that  if  the  street  was  ever  improved,  the  house  would 
have  to  be  removed ;  and  he  set  it  on  blocks,  and  made  no  cellar  under  ii. 
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SM  that  the  action  of  the  city  authorities,  in  1858  was  a  dear  atetpttihee  of 
the  dedication,  eren  if  the  previous  user  was  not 

BM,  aUOf  that  the  question  of  revocation  by  I.  of  the  dedication  was  one  of 
&ct,  depending  on  the  circumstances  of  the  case ;  and  that  the  jury  were 
authorized  to  find,  upon  the  testhnony,  that  his  acts  were  not  intended  by 
him  as  a  revocation,  and  did  not  amount  to  it. 

Sdd^  further^  that  I.  could  not  revoke  the  dedication  unless  he  had  succeeded 
to  the  title  of  the  original  proprietors. 

Where  the  grantee  in  a  quit-claim  deed  acquires,  thereby,  only  an  undivided 
portion  of  the  interest  of  the  original  proprietors  in  land  previously  dedicated 
as  a  street,  and  his  deed  refers  to  the  map  on  which  such  land  was  so  dedi- 
cated, it  may  well  be  questioned  whether  the  grant  to  him  is  of  any  thing 
more  than  the  fee  subject  to  the  public  easement.    Par  J.  C.  Smith,  J. 

Whether  the  owner  of  an  undivided  portion  of  the  estate  can  revoke  a  dedica- 
cation  made  by  the  owners  of  the  whole,  prior  to  the  grant  to  him.    Quar$. 

APPEAL  by  the  defendant  from  an   order  made  at  a 
special  term,  granting  a  new  trial.    The  facts  suffi- 
ciently appear  in  the  opinion  of  the  court. 

E.  A.  Raymond^  for  the  appellant  The  questions  to  be 
considered  on  this  appeal,  are  : 

Ist.  Whether  the  evidence  tended  to  show  that  the 
piece  of  land,  designated  as  Burns  street,  on  the  map  made 
and  filed  by  Charles  Perkins  and  David  McCracken,  in 
December,  1826,  they  being  then  the  owners  of  the  large 
tract  of  land  described  on  said  map,  became  a  public  high- 
way prior  to  1853. 

2d.  Whether,  if  it  had  not  become  such  highway  prior 
to  1853,  Milton  IngersoU  revoked  the  dedication  of  it  to 
the  public,  by  his  acts  in  1853. 

L  The  verdict  is  sustained  by  the  evidence,  particularly 
under  those  portions  of  the  charge  of  the  court  found  at 
folios  120, 121, 122.  1.  It  was  opened  and  used  as  a  street 
2.  "  It  was  used  and  occupied  for  a  continuous  period  of 
time  by  a  distinct  and  unequivocal  use  of  it  on  the  part  of 
the  public  at  large,  to  wit,  from  1832  to  1853."  3.  There 
was  no  opposing  evidence  offered  by  the  plaintiffl  4.  The 
street  from  the  east  line  of  lots  1  and  2,  as  laid  down 
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on  the  map,  to  the  ridge  dividing  it  from  Factory  street, 
was  about  35  to  40  feet  in  width.  The  fence  ran  on  the 
east  side  of  lots  1  and  2  as  it  now  does.  The  ridge  was 
from  six  to  twelve  feet  high  at  the  intersection  of  Cham- 
pion street  with  Factory  street,  and  so  diminished  to  a 
point  opposite  the  south  end  of  lot  two.  People  passed 
from  Champion  street  down  to  Factory  street,  with  and 
without  loads,  over  Burns  street,  so  far  south,  and  then 
turned  into  Factory  street.  It  was  so  used  both  in  going 
and  returning,  and  also  in  going  from  Perkins  street  to 
Champion  street  After  IngersoU  removed  his  little  shanty 
on  to  Burns  street,  opposite  the  south  end  of  lot  two,  in 
1853,  as  shown  on  the  diagram,  there  was  a  space  from  ten 
to  twenty  feet  east  of  the  shanty,  and  three  or  four  rods 
south  of  it  and  extending  to  Champion  street,  which  teams 
used  in  passing  between  the  aforesaid  streets.  There  was 
no  fence  on  the  east  side  of  the  house,  running  in  either 
direction.  The  house  was  twelve  by  sixteen  feet  in  size, 
so  that  not  over  one  half  the  width  of  Bums  street  was 
occupied  by  IngersoU.  The  street  itself,  as  represented 
on  the  map,  did  not  extend  over  about  twelve  rods  south 
of  Champion  street.  Therefore,  before  this  shanty  was 
put  there,  the  public  used  the  street  in  its  entire  length, 
and  so  much  of  its  width  as  was  necessary ;  and  afterwards 
such  use  continued  as  before  upon  all  the  ground  not  occu- 
pied by  it.  5.  The  use  was  for  such  a  length  of  time,  and 
under  such  circumstances  of  location,  &c.  "  that  the  pub- 
lic accommodation  would  be  seriously  affected  by  a  revo- 
cation of  the  dedication."  There  was  no  possible  way  of 
using  Champion  street  except  by  the  use  of  Burns  street 
The  latter  was  not  merely  a  conveniencey  but  a  necessity/. 
It  was  also  open  and  used  as  a  street  north  of  Champion 
street.  The  jury  have  found  these  facts  by  their  verdict, 
and  the  evidence  leads  to  no  other  conclusion. 

IL  The  following  sentence  in  the  charge  of  the  court 
was  incorrect,  viz.  "  that  it  was  not  a  sufficient  user  of  this 
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piece  of  ground  to  make  it  a  public  highway,  to  cross  it, 
or  in  going  from  Champion  street  to  Factory  street,  to 
turn  down  through  it,  or  to  use  it  as  a  practical  extension 
of  Champion  street,  but  that  the  jury  must  find  it  was 
used  its  entire  length  as  a  street,"  {Holdane  v.  Tms- 
teesj  ^e.j  21  N.  T.  Bep.  479.  People  v.  KingmaUy  24  id. 
559.)  A  eul  de  9ae,  or  a  road  terminating  on  a  bluff,  or 
stream  of  water,  may  be  a  public  highway.  Whether 
this  strip  of  ground  was  used  as  a  practical  extension 
of  Champion  street  or  not,  is  immaterial,  if  it  was  used 
by  the  public  as  a  highway.  The  latter  is  the  only  ques- 
tion to  be  determined.  The  last  clause  of  this  portion  of 
the  charge,  viz.  "  not  that  every  part  and  parcel  of  the 
street  must  be  used,  but  it  must  be  used  and  regarded  as  a 
street/'  was  correct 

in.  The  charge  and  decision  of  the  court  "  that  the 
statute  of  1813,  (cL  33,  Laws  of  1813,)  is  applicable  to 
this  case,  and  that  this  street  must  have  been  opened  and 
worked  within  six  years  after  its  dedication  to  make  it  a 
public  highway;  and  that  if  not  so  opened  and  worked 
it  ceased  to  be  a  highway,*'  was  incorrect. 

The  act  of  1813,  chapter  33,  section  23,  is  not  applica- 
ble to  this  case.  I.  It  applies  only  to  highways  in  towns, 
as  distinguished  from  incorporated  cities  or  villages. 
2.  Section  23  refers  only  to  public  highways,  theretofore 
laid  out  by  commissioners  of  highways,  or  by  some  public 
authority.  This  is  evident  from  the  general  provisions  of 
the  act  and  from  section  24,  which  recognizes  a  distinc- 
tion between  highways  that  had  been  laid  out  and  roads 
which  had  become  such  by  user  for  twenty  years.  3.  The 
Revised  Statutes,  (vol  2,  p.  394,  5th  ed.  p.  521,  margifiy 
S  99,)  refer  only  to  highways  laid  out  by  some  public 
authority.  (See  also  §  100.)  4.  This  section,  as  amended 
by  chapter  311,  of  the  Laws  of  1861,  recognizes  for  the 
first  time,  a  dedication  of  a  highway  to  the  use  of  the 
public.    It  is  to  a  certain  extent  a  legislative  construction 
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of  previous  statutes,  as  not  embracing  highways  which 
had  become  such  by  dedication  and  user.  5.  The  term 
"  opened,"  in  all  these  statutes,  means  only  the  removal 
of  obstructions  from  .the  land  designed  as  a  highway. 
6.  The  land  in  controversy  in  this  action  was  dedicated  in 
1826,  by  the  owners  of  the  public  for  a  highway.  If 
accepted  by  public  user,  within  the  decisions  of  the  courts 
on  this  subject,  it  became  by  such  dedication  and  accept- 
ance, a  highway,  whether  laid  out  by  public  authority,  or 
worked  within  six  years  or  not.  It  was  unnecessary  to 
open  it,  for  there  were  no  obstructions  to  remove.  It  was 
already  open.  7.  The  village  of  Rochesterville  was  incor- 
porated in  1817.  (Chapter  96,  Laws  of  1817.)  Its  trustees 
were  authorized  to  act  as  commissioners  of  highways, 
(§  5.)  See,  also,  the  following  acts,  relating  to  the  village 
of  Rochester:  Cfhapter  — ,  1826;  Chapter  120,  1828.)  In 
all  of  these  acts,  control  over  the  highways,  within  the 
limits  of  the  village,  was  conferred  upon  the  trustees  as 
commissioners  of  highways,  and  the  highway  acts  of  the 
state  were  so  far  superseded.  8.  The  city  of  Rochester 
was  incorporated  April  28,  1834,  (Laws  of  1834,  eh.  140.) 
The  common  council  were  constituted  commissioners  of 
highways,  with  exclusive  control  over  the  streets  and 
highways  within  the  city.  And  the  streets  designated 
on  previous  plots  of  the  village  of  Rochester,  or  parts 
thereof,  were  declared  to  be  public  highways.  (§§  20,  21.) 
A  municipal  corporation  is  governed  by  its  charter,  in  all 
matters  to  which  it  extends.  (Mat/or^  ^c.  of  Troy  v.  The 
Mutual  Bank,  20  N.  T.  Rep.  ZVI.) 

IV.  The  charge  that  "  if  Burns  street  was  not  a  public 
highway,  so  as  to  make  these  mortgages  void,  then  the 
plaintiff  was  in  the  assertion  of  a  right  which  he  may 
maintain,  and  of  which  he  could  not  be  divested  by  force," 
was  erroneous. 

The  question  is  not  whether  the  mortgage  of  the  Eagle 
Bank  was  void  by  reason  of  its  being  given  upon  land  in 
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which  the  public  had  acquired  an  easement.  The  fee 
undoubtedly  remained  in  the  original  proprietors,  and 
IngersoU's  mortgage  conveyed,  if  any  thing,  an  undivided 
eighth,  subject  to  the  easement    ' 

V.  The  court  erred  in  refusing  to  decide  and  charge  as 
requested  by  the  defendants'  counsel,  at  folios  126-129. 
The  conveyance  of  William  J.  McCracken  to  Milton  In- 
gersoll,  by  quit-claim  deed,  in  1850,  was  not  designed  and 
did  not  have  the  effect  to  convey  to  him,  more  than  one 
undivided  eighth  of  the  land  embraced  within  the  exte* 
rior  lines  described  in  said  deed,  subject  to  the  right  of  the 
public,  in  all  the  highways  within  their  limits.  1.  The 
words  of  description,  "  pieces,  parcels  and  fractions  of 
land,"  show  that  the  grantor  conveyed  only  such  parcels 
of  land  as  were  not  streets,  either  in  actual  use,  or  as 
indicated  on  the  map  referred  to.  2.  The  reference  to 
the  map,  by  which  the  land  in  question  was  dedicated  as 
Burns  street,  is  also  evidence  of  the  same  fact.  3.  Milton 
IngersoU  did  not  therefore  acquire  title  to  any  part  of 
Burns  street,  divested  of  the  easement  of  the  public. 
4.  The  Eagle  Bank,  by  its  mortgage,  acquired  no  better 
title.  5.  The  plaintiff,  by  assignment  and  foreclosure, 
acquired  no  better  title  than  the  bank.  By  referring  to 
the  map  in  his  deed,  McCracken  made  it  a  part  of  it,  and 
IngersoU  so  accepted  it.  (Bmell  v.  N,  T.  Central  R.  -B., 
23  K  Y,  Rep.  61.     Glover  v.  SMelcU,  32  Barb.  374.) 

VL  Milton  Ingersollj  as  one  of  the  tenants  in  common 
of  the  premises  in  question,  could  not  revoke  the  dedica- 
tion made  in  1826  by  the  original  owners  of  the  land. 

1.  At  most  he  could  revoke  it  only  on  behalf  of  himself. 

2.  The  other  seven  heirs  of  David  McCracken  have  never 
revoked  the  dedication  of  their  ancestor.  This  is  binding 
on  them  until  revoked.  As  the  dedication  was  unques- 
tionably accepted  by  the  action  of  the  common  council  of 
the  city  of  Kochester,  in  improving  the  street  in  1857,  it 
became  then  binding  upon  said  heirs  and  their  grantees, 
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if  not  before,  and  they  were  estopped  from  asserting  their 
title  in  hostility  to  the  easement  of  the  public,  at  any 
time  thereafter.  In  the  enjoyment  of  this  easement,  the 
plaintiff  could  not  disturb  his  co-tenants,  or  their  grantee, 
whom  the  defendant  represented.  One  co-tenant  cannot 
revoke  a  dedication  or  license  made  by  his  co-tenants  in 
relation  to  the  land  held  in  common,  (8  Wend.  505,)  nor 
enter  upon  his  co-tenant  and  oust  him.  (7  Cowerij  229.) 
3.  Neither  the  original  owners  nor  their  heirs,  could  have 
revoked  the  dedication  in  1853,  or  at  any  subsequent  time. 
{People  V.  Kingman^  24  N.  Y.  Rep.  560.  Holdane  v.  True- 
trees,  ^c.  21  id.  479,  480.  Hunter  v.  TrusUes,  ^c.  6  JKff, 
407,  412.  Cincinnati  v.  Lessee  of  White,  6  Peters,  U.  S. 
431.  Child  V.  Chappell,  5  Seld.  256,  258.)  After  the  lapse 
of  twenty-seven  years,  and  the  use  of  the  street  more  or 
less  during  that  time,  they  were  all  estopped  from  exclud- 
ing the  public  from  the  enjoyment  of  an  easement,  which 
had  become  a  necessity.  4.  IngersoU  did  not  revoke  it. 
He  occupied  only  the  west  half  of  the  street,  with  a  tem- 
porary structure,  admitting  that  the  land  was  a  street,*  and 
recognizing  the  rights  of  the  public.  The  Eagle  Bank 
stood  in  no  better  position.  The  plaintiff  is  the  first  one 
who  has  attempted  to  obtain  exclusive  possession  of  the 
whole  street.  If  the  dedication  had  not  been  accepted 
by  the  public,  then  the  fee  of  the  land  is  in  the  eight  co- 
tenants,  and  this  plaintiff  as  one  of  them  cannot  maintain 
an  action  for  trespass.  All  should  unite.  (13  John.  286. 
14ti.  426.     15ii.  479.) 

VII.  The  court  erred  in  refusing  to  charge  and  decide 
as  requested  by  the  defendant's  counsel,  "  That  the  Eagle 
Bank  took  its  mortgage  from  Milton  IngersoU,  with  notice 
of  the  original  dedication,  of  the  extent  of  his  interest, 
and  of  the  character  of  his  possession,  of  the  situation  of 
the  premises  with  reference  to  their  use  by  the  public  for 
a  highway,  and  of  the  use  thereof  by  the  public,  and  also 
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with  notice  on  the  mortgage  itself  that  the  land,  was  in 
the  street." 

The  Eagle  Bank  took  its  mortgage  with  notice  of  the 
following  equities  :  (1.)  The  original  dedication  as  shown 
by  the  map.  (2.)  The  user  by  the  public.  (3.)  The 
extent  of  IngersoU's  interest^  one  undivided  eighth. 
(4.)  His  occupancy  of  only  the  west  half  the  street,  and 
the  temporary  character  of  that  occupancy.  (5.)  The  sit- 
uation of  the  premises  with  reference  to  the  use  by  the 
public,  the  fences,  buildings,  &c.  (Cook  v.  TraviSy  22  Barb. 
338.     5  N.  T.  Legal  Obs.  334.) 

Vin.  The  court  erred  in  refusing  to  charge  and  decide 
as  requested  by  the  defendant's  counsel,  "  That  the  plain- 
tiff took  his  assignment  of  said  mortgage  wit^  like  notice, 
and  also  with  notice  of  the  improvement  of  the  street, 
and  expenditure  of  public  money  thereon  by  the  city 
authorities  in  1858,  and  of  the  use  of  the  street  since  that 
time,  and  the  acquiescence  of  the  bank  until  1864,  or  six 
years." 

The  plaintiff  took  his  assignment  with  notice  of  all 
those  facts,  and  also  with  notice  of  the  improvement  in 
1858,  and  of  the  use  of  the  street  since  theu^  together 
with  the  admission  of  the  bank  that  the  land  was  a  street 
by  the  indorsements  made  on  it  at  the  time  he  received 
it  ( Williamson  v.  BrowUy  15  N.  T.  Eep.  354.  Devenpeck 
v.  Lambert,  44  Barb.  598.     41  id.  130.) 

IX.  There  being  evidence  tending  to  show  a  dedication 
and  acceptance  of  the  land  in  question  as  a  street,  which 
was  not  contradicted,  the  verdict  of  the  jury  should  not 
have  been  set  aside. 

J.  C.  Cochrane,  for  the  respondent  L  The  defendant 
claims  that  the  premises  became  a  public  street  by  dedi- 
cation. There  is  no  evidence  of  any  acceptance  of  the 
street  by  the  public  until  1858,  when  the  city  authorities 
undertook  to  open  it.    For  many  years  before  that  time 
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the  alleged  street  was  fenced  and  occupied,  and  the  right 
to  accept  no  longer  existed.  (1  E.  S.  JEdm.  ed.  480.  The 
City  of  Owoego  v.  Oiwego  Canal  Co.y  2  Seld.  257.) 

n.  The  practice  of  turning  out  of  the  line  of  Champion 
street  to  get  into  Factory  street,  was  not  an  acceptance  of 
Bums  street.  {Holdane  v.  Tr%L%Ue%  of  the  Village  of  Cold 
Springy  21  N.  Y.  Rep.  474.) 

m.  The  defendant  tore  down  the  fences  at  both  ends 
of  the  lot,  at  places  never  used  by  the  public. 

IV.  If  the  plaintiff  is  in  by  right,  his  possession  is  that 
of  all  the  owners,  prima  facie.  Even  if  not  so,  he  has  a 
right  to  maintain  this  action,  in  respect  to  his  own 
interest. 

By  the  Courty  James  C.  Smith,  J.  This  was  an  action 
for  trespass  on  lands.  The  defendant  justified,  as  street 
commissioner  of  the  city  of  Rochester,  claiming  that  the 
premises  were  a  public  street.  The  cause  has  been  tried 
twice.  On  the  first  trial,  the  jury,  under  the  direction  of 
the  court,  rendered  a  verdict  for  the  defendant,  which  was 
set  aside  at  general  term.  (49  Barh.  176.)  On  the 
second  trial,  the  case  was  submitted  to  the  jury,  and 
resulted  in  a  verdict  for  the  defendant.  A  motion  was 
made  for  a  new  trial,  on  the  judge's  minutes,  which  was 
granted,  and  an  appeal  was  taken  from  the  order,  on 
which  the  cause  now  comes  on  to  be  heard. 

The  plaintiff  proved  that  the  premises  in  question  were 
conveyed  by  William  J.  McCracken  to  Milton  Ingersoll, 
by  quit-claim  deed,  dated  the  14th  November,  1850 ;  that 
soon  afterwards,  Ingersoll  placed  a  house  on  the  premises 
and  rented  it ;  that  on  the  8th  August,  1857,  he  executed 
a  mortgage,  which  was  assigned  to  the  plaintiff  on  the 
2l8t  February,  1865,'  and  foreclosed,  and  the  premises  bid 
in  by  him  on  the  20th  May,  1865 ;  and  that  the  plaintiff 
was  in  possession  in  the  spring  of  1865,  when  the  defend* 
ant  tore  down  the  fences.    The  deed  to  Ingersoll  referred 
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to  a  map  of  McCrackenville,  made  by  John  Barbeau,  as 
snrvejor,  December  IS,  1826.  The  defendant  proved  said 
map,  which  was  signed  by  David  McCracken  and  Charles 
Perkins,  who  were  admitted,  by  the  plaintiff,  to  have  then 
been  the  proprietors  of  the  tract,  and  was  recorded  in 
Monroe  county  clerk's  office,  the  18th  September,  1827. 
The  tract  covered  by  the  map  was  laid  out  thereon  into 
village  lots  and  streets,  and  the  premises  in  question  were 
included  in  what  was  designated  on  the  map  as  a  street, 
called  Bums  street^  which  was  adjoined  on  the  west  by 
several  of  said  lots,  and  which  was  intersected  by  Brisbane, 
Champion  and  Perkins  streets  on  the  west,  and  Factory 
street  on  the  east  It  was  admitted,  that  David  McCracken 
died,  in  1842,  intestate,  and  leaving  eight  heirs  at  law,  of 
whom  the  said  William  J.  McCracken  was  one.  The 
defendant  then  examined  several  witnesses,  whose  testi- 
inony,  he  claimed,  tended  to  show  that  Burns  street,  or  a 
portion  of  it,  as  laid  down  on  the  map,  was  used  as  a 
public  street)  continuously,  from  1832  to  the  time  when 
IngersoU  erected  the  house,  which  was  about  the  year 
1853 ;  that  the  house  occupied  but  a  part  of  the  width  of 
said  street,  and  the  part  not  so  occupied,  continued  to  be  so 
used  until  the  year  1858,  when  the  public  authorities  of 
the  city  of  Rochester,  having  charge  of  the  streets,  tore 
down  said  house,  with  the  consent  of  IngersoU  or  his 
agent,  and  worked  and  improved  the  street,  including  the 
premises  in  question,  and  had  the  same  under  their  control 
until  the  plaintiff  took  possession  in  the  spring  of  1865. 
The  testimony  in  respect  to  its  use  by  the  public,  showed 
that  it  was  principally  used  as  a  means  of  passage  between 
Factory  street  on  the  east^  and  Perkins  and  Champion 
streets  on  the  west,  and  that  the  portions  of  the  street  not 
necessarily  traversed  in  such  passage,  were  used  but  very 
little,  if  at  all.  The  premises  in  question  were  situated 
between  Perkins  and  Champion  streets,  and  nearly  opposite 
the  point  where  Factory  street  entered  Burns.    They  were 
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necessarily  crossed  in  going  from  Perkins  street  to  either 
Champion  or  Factory  street  by  way  of  Bums,  and  there 
was  evidence  tending  to  show  that  in  going  from  Cham- 
pion to  Factory  street  it  was  necessary  to  traverse  a  part 
of  the  premises  in  question. 

The  judge  charged  the  jury  that  the  acts  of  the  pro- 
prietors in  plotting  the  ground  and  recording  the  map, 
constituted  a  proposed  dedication  of  all  the  ground  specified 
as  streets  to  the  public ;  that  if  the  street  was  formally 
accepted  by  the  city  authorities,  or  if  it  was  open  and 
used  as  such  by  the  public,  that  was  an  acceptance  of  such 
dedication;  that  the  proprietors  could  revoke  the  dedica- 
tion at  any  time  before  the  public  had  acquired  rights  to 
the  proposed  street  by  some  corporate  or  official  act,  or  by 
user ;  that  the  user  in  such  case  ought  to  be  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
rights  might  be  aifected  by  a  revocation;  and  that  if 
Burns  street  was  used  and  occupied  for  any  continuous 
period  of  time,  by  distinct  and  unequivocal  use  of  it  on 
the  part  of  the  public  at  large,  then  it  would  become  a 
street,  and  that  would  amount  to  an  adoption  of  the  dedi- 
cation. 

The  court  further  charged  that  it  was  not  a  sufficient 
user  of  this  piece  of  ground  to  make  it  a  public  highway, 
to  cross  it,  or  in  going  from  Champion  to  Factory  street 
to  turn  down  through  it,  or  to  use  it  as  a  practical  exten- 
sion of  Champion  street,  but-  that  the  jury  must  find  it 
was  used  its  entire  length  as  a  street:  not  that  every  part 
and  parcel  of  the  street  must  be  used,  but  it  must  be  used 
and  regarded  as  a  street. 

The  court  further  charged  that  the  statute  of  1813, 
(2  jS.  L.  p.  277,  ch.  33,  §  23,)  is  applicable  to  this  case,  and 
that  the  street  must  have  been  opened  and  worked  within 
six  years  after  its  dedication,  to  make  it  a  public  highway, 
and  that  if  not  so  opened  and  worked,  it  ceased  to  be  a 
highway. 
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The  two  portions  of  the  charge  last  above  stated,  were 
excepted  to  by  the  defendant's  counsel. 

Upon  the  case  stated,  it  is  obvious  that  the  question 
raised  by  the  motion  for  a  new  trial,  and  involved  in  this 
appeal,  is  whether  the  testimony,  in  any  proper  view  of  it, 
warrants  the  conclusion  that  there  was,  at  any  time,  an 
acceptance,  by  public  user  or  official  action,  of  the  pro- 
posed dedication.  But  before  discussing  that  question  it 
is  necessary  to  decide  upon  the  correctness  of  the  charge, 
that  the  street  must  have  been  opened  and  worked  within 
six  years  after  its  dedication,  to  make  it  a  public  highway, 
as  if  that  instruction  is  right,  it  limits  the  discussion  to  a 
very  narrow  range. 

The  statute  of  1813,  on  which  the  charge  was  based, 
was  in  these  words :  "  If  any  public  highway,  already  laid 
out,  or  hereafter  to  be  laid  out,  shall  not  be  opened  and 
worked  within  six  years  after  the  passing  of  this  act,  or 
from  the  time  of  its  being  so  laid  out,  the  same  shall  cease 
to  be  a  public  highway  or  road  for  any  use,  intent  or  pur- 
pose whatsoever."  The  act,  of  which  this  provision  is  a 
part,  is  entitled  "An  act  to  regulate  highways,"  and  it 
contains  general  provisions  respecting  the  duties  of  town 
commissioners  of  highways,  and  among  other  things,  as 
to  the  laying  out  of  public  highways,  but  it  does  not  speak 
of  highways  dedicated  to  the  public  use.  The  language 
of  the  section  above  transcribed,  as  well  as  the  context, 
very  plainly  indicates  that  the  provision  had  no  relation 
to  highways  dedicated  by  the  owners  themselves  to  the  use 
of  the  public,  but  was  intended  to  apply  exclusively  to 
those  laid  out  by  the  proceedings  authorized  by  the  act, 
in  which  lands  could  be  taken  without  the  owner's  consent. 
(It  appears  to  have  been  passed  upon  the  idea,  that  in  the 
case  of  a  highway  laid  out  by  proceedings  m  invitumy  it 
was  but  just  that  the  land  should  revert  to  the  owner,  if 
not  used  by  the  public  as  a  highway  in  a  reasonable  time, 
and  the  limit  of  such  reasonable  time  was  fixed  at  six 
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years;  whereas,  in  the  case  of  a  highway  hy  dedication, 
there  was  no  need  of  such  a  provision,  as  the  proprietor 
could  revoke  the  proposed  dedication,  at  any  time  before 
acceptance  by  the  public.)  The  section  was  adopted  in 
the  revision  of  1830,  (1  R.  S.  520,  §  99;)  and  has  con- 
tinued without  material  alteration,  until  1861,  when  it  was 
amended,  in  several  respects,  and  among  others,  by  insert- 
ing after  the  words  "already  laid  out/'  the  words  "and 
dedicated  to  the  use  of  the  public."  This  is  a  very  explicit 
declaration  by  the  legislature,  that  in  their  opinion  the 
original  section  did  not  cover  the  case  of  a  highway  by 
dedication.  Whether  the  section,  in  its  present  shape, 
applies  to  highways,  by  "dedication"  in  the  technical 
sense  of  the  term,  may  admit  of  a  question,  but  it  does 
not  arise  in  this  case,  and  therefore  will  not  be  considered* 

The  statute  of  1813,  being  inapplicable  to  the  case,  the 
question  to  be  considered  is,  whether  there  is  any  evidence 
of  an  acceptance  of  the  dedication.  It  may  be  examined 
under  two  heads,  (let)  Public  use.  (2d.)  Formal  acts 
of  the  officers  of  the  corporation. 

In  determining  whether  there  is  sufficient  evidence  of 
user  to  amount  to  an  acceptance,  it  is  to  be  borne  in  mind 
that  this  is  not  a  case  in  which  it  is  necessary  to  show  an 
acquiescence  on  the  part  of  the  owner,  in  the  free  use  and 
enjoyment  of  the  way  as  a  public  road,  for  a  sufficient 
length  of  time,  to  raise  the  presumption  of  a  grant  or 
dedication.  The  evidence  of  a  dedication  consists  of 
clear,  unequivocal  and  decisive  acts  of  the  proprietors, 
amounting  to  an  explicit  manifestation  of  their  will  to 
make  a  permanent  abandonment  and  dedication  of  the 
land,  which  of  themselves,  are  sufficient  to  establish  a 
dedication,  without  any  intermediate  period.  Under  such 
circumstances,  (to  quote  from  the  charge  of  the  judge,) 
"if  the  land  dedicated,  was  used  and  occupied  for  any 
continuous  period  of  time,  by  distinct  and  unequivocal 
use  of  it  on  the  part  of  the  public  at  large,  that  would 
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amount  to  an  adoption  of  the  dedication/'  or,  as  was  also 
said  in  the  charge,  'Hhe  user  in  such  case  ought  to  be  for 
such  a  length  of  time,  that  the  public  accommodation  and 
private  rights  might  be  affected  by  a  revocation." 

In  view  of  these  rules,  it  can  hardly  be  held  as  matter 
of  law  that  there  was  no  evidence  whatever  before  the 
jury,  of  an  acceptance  by  public  user.  There  was  abund- 
ant testimony,  tending  to  show  a  continuous  use  of 
Burns  street  as  a  public  highway,  from  1832,  to  the  very 
time  of  the  erection  of  the  fence  in  1865,  the  removal  of 
which  is  the  alleged  trespass  complained  o£  It  is  said, 
however,  that  most  of  the  travel  proved,  was  confined  to 
that  portion  of  the  street  which  was  necessary  for  transit 
from  Champion  to  Factory  street  That  is  true ;  but  for 
that  purpose,  the  line  of  travel  was  not  directly  across 
Burns  street.  It  was  necessary  to  turn  into  that  street, 
and  go  along  it  a  distance  of  from  twenty-five  to  seventy 
feet,  according  to  the  various  estimates  of  the  witnesses, 
south  of  the  south  line  of  Champion  street,  before  turning 
into  Factory  street  Besides,  for  aught  that  appears, 
Burns  street  was  open  its  whole  length,  as  mapped,  and 
the  testimony  tends  to  show  that  for  some  distance,  it  was 
fenced  out,  and  that  other  portions  of  it  besides  that  lying 
between  Champion  and  Factory  street  were  used  as  occa- 
sion required.  The  structures  erected  by  IngersoU  did  not 
block  up  the  street;  they  merely  encroached  on  it,  and 
the  travel  went  on  as  before.  That  portion  of  the  street, 
which  constitutes  the  locits  in  quo^  was  used  as  a  highway 
continuously  until  1853,  when  IngersoU  put  his  house  on 
it,  and  subsequently  that  part  of  the  premises  not  occupied 
by  him,  continued  to  be  so  used  till  1858,  when  the  house 
was  removed  by  the  city  authorities,  with  his  consent 
Under  these  circumstances,  the  jury  were  justified  in 
finding  an  acceptance  of  the  dedication  by  public  user. 
The  testimony,  instead  of  showing  that  Bums  street  was 
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used  as  a  mere  continuation  of  Champion  street  proves 
the  existence  of  the  former  street  as  conclusively  as  that 
of  the  latter,  or  of  any  other  street  in  the  map.  There 
may  have  been  less  travel  on  Burns  street  than  on  either 
of  the  others,  but  that  circumstance  goes  merely  to  the 
weight  of  the  testimony. 

As  to  the  formal  action  of  the  corporate  authorities,  the 
testimony  shows  that  in  1858,  the  common  council  caused 
the  obstructions  that  had  been  placed  in  the  street  by 
IngersoU  and  those  occupying  under  him  to  be  removed 
with  their  consent,  and  the  street  to  be  improved,  since 
which  time  it  has  been  used  till  the  plaintiff  put  up  his 
fence.  It  is  claimed  by  the  plaintiff  that  this  action  of 
the  city  did  not  operate  as  an  acceptance,  for  the  reason 
that  IngersoU  by  occupying  the  street  years  before,  had 
revoked  the  dedication.  IngersoU  could  not  revoke,  un- 
less he  had  succeeded  to  the  title  of  the  original  proprietors. 
By  the  quit-claim  deed  from  William  J.  McCracken,  he 
acquired  only  one  undivided  sixteenth,  or  at  most  one 
eighth  of  the  interest  of  McCracken  and  Perkins  to  the 
premises  therein  described.  His  deed  referred  to  the 
map  on  which  the  land  in  question  was  dedicated  as 
Burns  street,  and  it  may  well  be  questioned  whether  the 
grant  to  him  was  of  any  thing  more  than  the  fee  subject 
to  the  public  easement.  But  passing  that  question,  and 
also  the  point  whether  the  owner  of  an  undivided  portion 
of  the  estate,  could  revoke  a  dedication  by  the  owners  of 
the  whole,  it  is  manifest  that  the  question  of  revocation 
by  IngersoU,  is  one  of  fact,  depending  on  the  circumstances 
of  the  case.  The  jury  were  authorized  to  find,  upon  the 
testimony,  that  the  acts  of  IngersoU  were  not  intended  by 
him  as  a  revocation,  and  did  not  amount  to  it  He  was 
told  when  he  put  up  the  house,  that  it  was  on  the  street; 
he  admited  that  it  was,  and  said  that  if  the  street  was 
ever  Improved,  the  house  would  have  to  be  removed,  and 
he  set  it  on  blockS|  and  put  no  cellar  under  it.    The  verdict 
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has  settled  this  question  in  favor  of  the  defendants,  and 

that  being  the  case,  there  is  no  answer  to  the  position 

that  the  action  of  the  city  authorities  in  1858,  was  a  clear 

acceptance  of  the  dedication,  even  if  the  previous  user 

was  not 

For  these  reasons  the  order  granting  a  new  trial  should 

be  reversed,  and  judgment  should  be  ordered  for  the 

defendants,  on  the  verdict 
All  the  judges  concurring, 

Ordered  accordingly. 

[MoNBOB  Gbhbbal  Tebx,  June  1,  1868.    JS,  J),  Smith,  Johmon  and  J.  0. 
Smiih,  Justices.] 


Glbn  and  Hall  vs.  Whitaker. 

A  delivery  by  a  vendor,  to  a  specified  carrier,  of  the  goods  purchased,  in  pur- 
suance of  the  verbal  order  and  direction  of  the  purchaser,  is  in  law,  a 
delivery  to  the  latter,  and  ipto  facto  an  acceptance  by  him  of  the  property. 

The  parties  made  a  parol  agreement  at  Rochester,  for  the  sale  and  delivery  by 
the  plain tifib  to  the  defendant  of  a  clover  machine,  of  the  value  of  $876.  At 
the  time  when  the  agreement  was  made,  a  machine  of  the  value  and  descrip- 
tion of  the  one  mentioned  therein  was  completed,  and  pointed  out  to  the 
defendant,  who  directed  the  plaintiffs  to  ship  said  machine  by  the  New  Tork 
Central  Railroad  to  S.  at  Penu  Tan.  The  machine  was  so  shipped,  and 
received  by  S.  and  was  retained  by  him  with  the  knowledge  of  the  defendant, 
and  was  not  returned  to  the  plaintiff^.  Hddy  that  these  facts  were  conclu- 
sive, and  sustained  the  conclusion  of  the  referee  that  as  between  the  vendors 
and  vendee,  the  latter  accepted  the  property. 

Edi,  alaOf  that  the  rights  of  the  parties  were  fixed  by  the  delivery  of  the 
machine  to  the  carrier,  pursuant  to  the  directions  of  the  defendant,  and  that 
the  title  thereby  passed  to  him.  And  that  a  letter,  subsequently  written  by 
the  defendant,  repudiating  the  agreement  and  countermanding  the  order  for 
the  machine,  was  ineffectual  as  a  countermand. 

That  in  the  absence  of  fraud,  or  of  evidence  showing  that  the  machine  was  not 
the  same  he  selected,  or  that  it  was  not  in  as  good  condition  at  the  time  of 
delivery,  as  it  was  at  the  time  of  selection,  the  purchaser  had  no  right  to 
return  it,  after  it  was  delivered  to  the  carrier.  That  the  case  was  the  name, 
in  that  respect,  as  if  the  delivery  had  been  to  hhnself  personally, 
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APPEAL  fipom  a  judgment  entered  upon  the  report  of  a 
referee. 
/  The  action  was  brought  to  obtain  the  specific  perform- 
;  ance  by  the  defendant  of  a  parol  agreement  made  by  him 
'  with  the  plaintiflfe,  at  Rochester,  N.  Y.  on  the  16th  day  of 
}  January,  1867,  for  the  conveyance  by  the  defendant  to  the 
plaintiffs,  of  a  shop  right  under  a  patent  for  an  improved 
V  clover  machine.  The  defendant  took  issue  upon  the  con- 
'sideration  of  this  agreement^  which  is  the  principal  issue 
in  the  case.  The  action  was  referred,  and  tried  before  a 
referee  in  December,  1867.  On  the  trial  it  appeared  that 
the  defendant  and  the  plaintiffs,  at  the  plaintiffs'  machine 
shop  in  Rochester,  on  the  16th  of  January,  1867,  made  an 
agreement  by  parol,  that  the  plaintiffs  should  sell  to  the 
defendant,  and  deliver  to  one  Shattuck,  at  Penn  Tan,  a 
clover  machine  which  the  plaintiffs  then  had  previously 
made  for  said  Shattuck,  and  the  defendant  in  payment 
therefor  should  convey  to  the  plaintiffs  the  shop  right  above 
mentioned.  That  during  the  conversation  in  which  this 
agreement  was  made,  the  defendant  told  the  plaintiffs  to 
ship  such  clover  machine  to  said  Shattuck  at  Penn  Yan, 
by  the  New  York  Central  Railroad.  It  was  also  proved 
that  such  machine  was  delivered  by  the  plaintiffs  to  the 
agent  of  said  railroad  company  at  Rochester,  on  the  I9th 
day  of  January,  1867.  That  such  machine  did  not  arrive 
at  Penn  Yan  until  the  26th  day  of  the  same  month.  That 
on  the  17th  day  of  January  aforesaid,  the  defendant  at 
Penn  Yan  being  dissatisfied,  wrote  a  letter  designed  for 
the  plaintiffs,  repudiating  said  agreement,  and  counter- 
manding any  order  for  the  machine,  which  letter  came  to 
the  plaintiffs'  hands  on  the  23d  of  same  month,  and  on  the 
19th  of  same  month,  the  defendant  notified  said  Shattuck 
of  such  countermand,  and  that  he  would  have  nothing  to 
do  with  the  agreement.  That  Shattuck,  notwithstanding, 
took  the  machine  and  kept  it,  storing  it  for  a  time  in  the 
Commercial  Iron  Works,  owned  in  part  by  the  defendant, 
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and  on  the  7th  of  March  following  the  plaintifEs  tendered 
to  the  defendant  a  conveyance  of  snch  shop  right  under 
said  patenty  for  execution  by  the  defendant,  which  he 
refused  to  execute. 

The  referee  found  as  conclusions  of  law : 

First.  That  the  unconditional  delivery  to  the  railroad 
company  of  the  machine,  in  pursuance  of  the  order  and 
direction  of  the  defendant,  was  a  delivery  in  law  to  him, 
and  ipso  facto  an  acceptance  by  him  of  the  property. 

Second.  That  the  countermand  of  his  order,  after  it  had 
been  complied  with  by  the  plaintiffs,  and  after  an  act  done 
which  placed  the  machine  in  the  hands  of  the  agents  of 
the  defendant,  and  beyond  the  control  of  the  plaintifi, 
was  a  nullity. 

Third.  That  the  agreement,  although  by  parol,  being 
performed  by  the  plaintiffs,  as  directed  by  the  defendant, 
the  plaintiffi  were  entitled  to  have  it  specifically  performed 
by  the  defendant 

He  accordingly  directed  a  judgment  to  be  entered  in 
favor  of  the  plaintiffs,  with  costs.  From  which  judgment 
the  defendant  appealed. 

Charles  G-.  JuM^  for  the  appellant  I.  The  agreement 
by  parol  sought  to  be  enforced,  was  executory,  for  the 
sale  of  personal  property  of  the  value  of  over  $50,  and 
before  it  was  executed  by  either  party  was  revoked  by 
the  defendant.  1.  The  defendant's  letter  dated  Janu- 
ary 18,  1857,  was  received  by  the  plaintiffs  January  23, 
and  before  the  machine  was  delivered  by  the  railroad 
company  to  Shattuck,  on  the  28th  of  the  same  month. 
This  was  a  countermand  of  the  defendant's  order,  and  a 
repudiation  of  the  whole  agreeinent  2.  This  revocation 
was  before  the  performance  of  the  agreement  by  the 
plaintiffs,  for  they  were  to  ship  the  machine  to  Shat- 
tuck at  Penn  Tan.  The  delivery  to  Shattuck  could  not 
be  completed  until  it  reached  him  at  Penn  Yan.    3,  At 
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all  events,  the  defendant's  revocation  was  received  by  the 
plaintiffs  before  the  defendant  in  any  way  accepted  the 
delivery  of  the  machine,  which  was  sufficient  to  annul  the 
agreement. 

n.  The  referee  erred  in  his  finding  of  fact  that  the 
machine  was  received  by  Shattuck  on  or  before  the  25th 
of  January,  1867.  The  only  proof  on  the  point  is  by 
Whitaker.  That  it  was  not  received  by  Shattuck  until  the 
28th  of  January. 

The  referee  erred  in  finding  that  **  qfter  the  contract 
between  the  parties  was  completed,  the  defendant  directed 
the  plainti£&  to  ship  said  machine  by  the  Central  Railroad, 
to  Shattuck,  at  Penn  Yan,  in  the  u%ual  manner^  and  subject 
to  the  orders  of  said  Shattuck."  The  only  proof  on  this 
point  is  that  showing  clearly  that  the  direction  to  ship 
was  given  only  at  the  time  of  making  the  agreement,  and 
as  a  part  of  it ;  and  no  other  direction  was  given  as  to  the 
manner  of  shipping,  except  to  send  by  the  Central  rail- 
road, and  nothing  about  shipping  subject  to  the  order  of 
Shattuck ;  the  direction  being  to  "  gend  the  machine  down 
to  Penn  Yan.  and  deliver  it  to  Shattuck.** 

IV.  The  referee  erred  in  finding  "  that  the  unconditional 
delivery  to  the  railroad  company  of  this  machine,  in  pur- 
suance of  the  order  and  direction  of  the  defendant,  was  a 
delivery  in  law  to  him,  and  ipso  facto  an  acceptance  by 
him  of  the  property."  1.  The  delivery  was  not  complete 
for  the  reasons  before  stated.  2.  The  defendant  did  no 
act  up  to  this  time,  nor  afterwards,  indicating  an  accept- 
ance by  him  of  the  delivery.  To  constitute  such  accept- 
ance of  the  property,  it  must  be  by  some  act,  something 
done  positive  and  certain,  indicating  it  beyond  words 
merely — acts  done  under  the  contract,  and  while  that 
remains  unrevoked,  as  evidence  of  a  purpose  to  accept  the 
otvnership  of  the  property,  and  these  acts  are  to  be  con- 
curred in  by  both  parties.  (2  Sandf,  157.  Good  v.  Cfurtiss^ 
31  Row.  4,  11.     6  Wend.  401.    Brabin  v.  JJyd^,  32  N.  Y. 
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Bep.  519,  522.  ShindUr  v.  Souston,  1  id.  261.  Sprague 
V.  Blake^  20  TF^/id.  61.  MeKnight  v.  Dunlop,  5  i\r.  7. 
Sep.  537,  544.)  3.  There  is  no  evidence  that  the  delivery 
to  the  railroad  company  was  "  unconditional." 

V.  The  referee  erred  in  deciding  that  the  railroad  com- 
pany were  the  defendant's  agents.  Testimony  on  this 
point  is  referred  to  under  third  point  above.  Neither  was^ 
Shattuck  such  agent  after  the  notice  giveh  to  him  by  the 
defendant  on  the  19th  of  January,  above  referred  to.  Shat- 
tuck, in  taking  the  machine  and  keeping  it  as  he  did  on 
his  own  responsibility,  after  such  notice  to  him,  and  after 
the  total  repudiation  by  the  defendant  of  the  agreement  on 
the  23d  of  January,  in  his  letter  to  the  plaintiffs,  could  not 
be  held  to  be  acting  as  the  defendant's  agent,  but  for  him-  • 
self  only.  The  proof  clearly  shows  that  the  defendant 
never,  in  any  way  or  manner,  intermeddled  with  the 
machine,  or  derived  any  benefit  from  it. 

VL  But  it  is  said  that  if  the  repudiation  of  the  machine 
by  the  defendant  was  effectual,  it  would  work  some  incon- 
venience to  the  plaintiffs.  And  for  this  reason  it  may  be 
fair  to  infer  that  the  learned  referee  was  disposed  to  aid 
the  plaintiffs,  by  his  decision  in  the  case.  If  these  conse- 
quences of  inconvenience,  or  even  of  loss,  had  occurred  to 
the  plaintifis  for  that  cause,  they  would  have  no  cause  to 
complain,  for  the  reason  that  they  knew  at  the  time,  or 
are  presumed  to  have  known,  that  they  were  acting  upon 
an  imperfect  agreement,  which  was  liable  to  be  revoked  and 
repudiated  by  the  defendant.  The  risk  of  this  they  volun- 
tarily assumed.  On  the  other  hand,  however,  the  defendant 
ought  not  to  suffer,  for  he  promptly  and  fully  notified  the 
plaintiffi  of  this  revocation,  and  had  not  his  letter  been 
delayed  by  the  accidental  misdirection,  it  would  have 
reached  the  plaintiffs,  by  the  ordinary  course  of  the  mail, 
before  the  machine  was  delivered  at  the  depot  Again, 
the  plaintiffs  would  not  suffer  any  loss  in  the  case  sup- 
posed, since  Shattuck  is  good  and  responsible  for  the  value 
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of  the  machine,  and  for  aught  that  appears,  would  have 
paid  for  it  if  requested. 

H.  Humphrey^  for  the  respondents.  I.  The  testimony 
sustains  the  case  made  by  the  complaint,  and  the  facta 
found  by  the  referee. 

II.  The  direction  by  the  defendant,  after  having  seen  the 
machine^  to  ship  it  by  rail  to  Shattuck  at  Penn  Yan,  and 
the  shipment  of  the  same  on  the  19th  of  January,  1867, 
were  a  delivery  and  acceptance,  which  took  the  case  out 
of  the  statute  of  frauds.  {People  v.  JIaynes,  14  Wend.  546. 
Qrowenor  v.  Phillips^  2  Eill,  147.  .Dyer  v.  Forrest,  2  Abb. 
Pr.  82.  By  an  r.  Dox,  34  N.  T.  Rep,  311-313.  Outwater 
V.  Dodge,  6  Wend.  397.) 

m.  The  letter  claimed  to  have  been  a  countermand, 
having  been  directed  to  F.  W.  Glen,  then  residing  in 
Canada,  and  not  having  come  to  the  plaintiffs*  hands,  until 
January  23,  four  days  after  the  machine  had  been  shipped, 
was,  as  a  countermand,  a  nullity. 

rV.  The  defendant  having  received  the  machine  into 
his  warehouse,  and  suffered  Shattuck  to  take  it  away,  and 
use  it  as  his  own,  this  was  an  affirmance  of  the  contract, 
a  retraction  of  his  countermand,  and  estops  him  to  set  up 
the  statute  of  frauds. 

V.  The  performance  of  contracts  like  this,  where  dam- 
ages are  uncertain,  will  be  specifically  decreed  in  equity. 
{Story's  JEq.  Jur.  715-726.) 

By  the  Court,  James  C.  Smith,  J.  The  principal  ques- 
tion in  this  case,  is  whether  the  delivery  by  the  plaintiffs 
to  the  rail  road  company,  of  the  machine  in  controversy, 
in  pursuance  of  the  order  and  direction  of  the  defendant, 
was,  in  law,  a  delivery  to  him,  and  ipso  facto  an  acceptance 
by  him  of  the  property,  as  decided  by  the  referee. 

The  referee  found  as  facts,  that  the  parties  made  an 
agreement,  without  writing,  for  the  sale  and  delivery  by 
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the  plaintiffs  to  the  defendant,  of  a  clover  machine  of  the 
value  of  $375 ;  that  at  the  time  when  the  agreement  was 
made,  a  machine  of  the  value  and  description  of  the  one 
mentioned  in  the  agreement  was  completed  and  pointed 
out  to  the  defendant  and  examined  by  Shattuck,  to  whom 
the  defendant  directed  the  plaintiffs  to  ship  said  machine 
by  railroad ;  and  that  the  machine  was  so  shipped  and 
received  by  Shattuck,  in  due  course,  and  was  retained  by 
him  with  the  knowledge  of  the  defendant,  and  has  not 
been  returned  to  the  plaintiffs. 

These  findings  are  supported,  either  by  testimony  which 
is  uncontradicted,  or  by  conflicting  testimony  which  would 
warrant  a  finding  either  way,  and  they  are,  therefore,  con- 
clusive. And  they  fully  sustain  the  conclusion  of  the 
referee,  that  as  between  the  vendors  and  vendee,  the  latter 
accepted  the  property. 

It  was  long  ago  decided  in  England,  that  where  a  ivrtt- 
ten  order  for  goods  is  given,  so  as  to  take  the  case  out  of 
the  statute,  and  the  purchaser  directs  them  t6  be  sent  by  a 
particular  carrier,  the  title  vests  in  the  vendee  immediately 
upon  the  delivery  to  the  carrier,  and  he  is  responsible  to  the 
vendee,  though  the  goods  be  lost  by  the  carrier,  and  never 
actually  come  to  his  possession.  (  Vale  v.  Bayle^  Oowp.  294.) 
Again,  it  was  held  that  though  the  vendee  do  not  namS"*^ 
any  particular  carrier,  but  directs  the  goods  to  be  sent  by 
a  carrier,  the  nroment  the  goods  are  delivered  to  the  car-  j 
rier,  it  operates  as  a  delivery  to  the  purchaser,  and  the 
whole  property  immediately  vests  in  him.  (JhUton  v.  80U 
omon%on^  3  Bo%.  ^  Put  582.)  These  cases,  (as  was  remarked  i 
by  Sutherland,  J.  in  Outwater  v.  Dodge,  (6  Wend.  401,) 
have  been  considered  as  justifying  the  inference  that 
where  goods  are  delivered  upon  a  verbal  order,  the  delivery 
to  the  carrier  would  be  such  an  execution  of  the  agree- 
ment on  the  part  of  the  vendor,  as  to  preclude  him  from 
taking  advantage  of  the  statute  of  frauds  to  reclaim  the 
goods ;  but  that  the  vendee  might  still  refuse  to  execute 
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the  parol  agreement;  that  he  might  open  and  examine 
the  goods,  and  after  examination,  return  them.  Where 
the  verbal  order,  however,  is  particular,  both  as  to  the 
goods  and  the  carrier,  it  has  been  regarded  as  furnishing 
a  plausible  ground  for  contending  that  such  selection  of 
the  goods,  and  designation  of  the  receiver,  may  amount  to 
an  acceptance,  with  which  the  actual  delivery,  though 
posterior  in  point  of  time,  might  be  coupled  by  relation, 
so  as  to  put  the  whole  transaction  out  of  the  operation  of 
the  statute.  The  goods  being  fixed  upon  by  the  buyer, 
and  the  carrier  named  by  him,  the  contract  is  established 
upon  the  evidence  of  the  acts  of  the  vendee.  {See  Roberts 
on  Frauds^  180.)  These  views  as  to  what  acts  of  the  vendee 
constitute  an  acceptance,  seem  to'  have  received  the  sanc- 
tion of  judicial  authority  in  the  case  qf  The  People  v. 
Haynes^  (14  Wend.  546.)  In  that  case  the  court  for  the 
correction  of  errors,  reversing  the  Supreme  Court,  held 
that  where  a  purchase  of  merchandise  is  made,  the  goods 
selected  hy  the  purchaser j  put  in  a  box  and  the  name  of  the 
purchaser  and  his  place  of  residence  marked  thereon,  and 
the  box  containing  the  goods  sent  by  the  vendor  and  put 
on  board  a  steamboat  designated  by  the  purchasevy  to  be 
forwarded  to  his  residence,  the  sale  is  complete,  and  the 
goods  become  the  property  of  the  purchaser.  In  that 
case,  it  is  true,  the  vendee  and  not  the  seller,  insisted  that 
the  title  passed  by  the  delivery  to  the  carrier,  but  the  trans- 
action was  complete,  as  to  the  purchaser  as  well  as  the 
seller,  he  having  previously  selected  the  goods. 

In  the  present  case,  we  think  it  clear  that  the  rights  of 
the  parties  were  fixed  by  the  delivery  of  the  machine  to 
the  carrier  pursuant  to  the  directions  of  the  defendant,  and 
that  the  title  thereby  passed  to  him.  His  letter,  subse- 
quently written,  was  ineffectual  as  a  countermand.  In 
the  absence  of  fraud,  or  of  evidence  showing  that  the 
machine  was  not  the  same  he  selected,  or  that  it  was  not 
in  as  good  condition  at  the  time  of  delivery,  as  it  was 
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at  the  time  of  selection^  be  had  no  right  to  return  it 
it  was  delivered  to  the  carrier.     The  case  is  the  same,  in 
that  respect,  as  if  the  delivery  had  been  to  himself,  per- 
sonally. 
These  views  lead  to  an  affirmance  of  the  judgment 


[MoNBOB  Qbnbbal  Tbbx,  Jane  1,  1868. 
iS^iM,  Justices.] 


Judgment  affirmed. 

£,  D.  Stnithf  Johnson  and  7.  C. 


Sarah  Dawson,  administratrix,  &c.  w.  Patrick  Horan 
and  others. 


Mb  4m 
]3ap(» 


The  charier  of  the  city  of  Rochester,  which  creates  three  justices  of  the  peace 
in  said  city,  to  he  elected  by  the  legal  voters  of  the  city,  and  provides  that 
in  exercising  civil  jurisdiction,  they  shall  he  deemed  justices  of  the  peace  of 
the  county  of  Monroe,  and  that  the  general  laws  relating  to  proceedings 
before  justices  of  the  peace  of  the  several  towns  in  the  state,  ^hall  be  appli- 
cable to  proceedings  before  them,  does  not  violate  the  provisions  of  section 
17  of  the  6th  article  of  the  constitution  of  this  state,  respecting  the  mode  of 
electing  justices  of  the  peace. 

Those  provisions  relate  only  to  justices  of  the  peace  of  towns ;  and  the  14th 
section  expressly  empowers  the  legislature  to  establish,  in  cities,  inferior 
local  courts  of  civil  and  criminal  jurisdiction,  and  the  enactment  of  the 
charter  'a  a  valid  exercise  of  such  power. 

The  provision  of  the  charter  which  malces  applicable  to  proceedings  before  the 
city  justices,  all  the  general  laws  of  the  state  relating  to  proceedings  before 
the  justices  of  the  several  towns,  is  sufficiently  comprehensive  to  embrace 
subsequent  as  well  as  prior  enactments. 

The  law  extending  the  jurisdiction  of  justices,  in  actions  on  contract,  to  $200, 
(Laws  of  1861,  eh.  158,)  having  been  passed  on  the  same  day  as  the  charter 
of  the  city,  it  is  to  be  presumed  that,  in  enacting  it,  the  legislature  had  in 
Tiew  the  provision  of  the  charter  above  referred  to.  The  effect  of  the  two 
enactments,  read  together,  (as  they  should  be,)  is  to  extend  the  jurisdiction 
of  the  justices  of  the  peace  of  the  city  of  Rochester. 

The  act  of  1861,  extending  the  jurisdiction  of  justices  of  the  peace  is  not  void 
as  being  in  violation  of  the  provisions  of  the  constitution  respecting  the 
right  of  trial  by  jury.    (Const,  art.  1,  $  2.) 
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Tbere  is  nothiDg  in  the  constitation  which  prohibits  the  legislatare  from  enlaiiBT* 
-ing  the  Jurisdiction  of  justices'  courts  in  the  mode  contemplated  by  that  act. 

Such  increase  of  Jurisdiction  is  not  obnoxious  to  the  constitutional  proTition 
referred  to,  by  reason  of  the  circumstance  that  it  transfers  a  class  of  cases 
firom  courts  of  recoi*d  where  juries  are  composed  of  twelve  men,  to  justices' 
courts  in  which  they  consist  of  six.  The  right  of  trial  by  jury  remains  un- 
impaired, in  each  court. 

APPEAL  by  the  defendants  from  a  judgment  of  the 
Monroe  county  court.  The  action  was  commenced 
before  W.  R.  Carpenter,  Esq.  a  justice  of  the  peace  of  the 
city  of  Rochester,  and  was  brought  to  recover  wages  for 
labor  by  the  plaintiff,  as  foreman  on  Front  street  improve- 
ment, in  1861,  alleged  to  be  due  the  plaintiff  from  the 
defendant  Horan,  and  charging  the  other  defendants  as 
also  liable  in  said  action,  for  that  they  were  sureties  with 
said  Horan  on  a  laborers'  bond,  given  in  pursuance  of  the 
provisions  of  the  Rochester  city  charter.  The  defendants 
denied  indebtedness ;  the  execution  of  a  laborers'  bond  by 
them,  or  either  of  them;  averred  settlement,  payment, 
set  off,  and  that  the  hiring  was  for  ^f50  per  month.  No 
objection  was  made  to  the  jurisdiction,  and  a  judgment 
was  rendered  by  the  justice  in  favor  of  the  plaintiff,  against 
the  defendants,  for  J204,  damages  and  costs.  The  defend- 
ants appealed  to  the  county  court.  On  the  trial  in  that 
court,  the  defendants  at  the  close  of  the  plaintiffs*  evidence, 
and  again  at  the  close  of  the  testimony  on  both  sides, 
moved  for  a  nonsuit,  on  the  following  grounds. 

"  Ist.  The  case  arose  in  a  justice  court,  and  the  amount 
of  the  accounts  between  the  parties  was  over  J400,  and 
therefore,  the  justice  had  no  jurisdiction  to  try  the  cause, 
and  the  complaint  should  be  dismissed. 

2d.  The  justice  who  tried  the  cause,  was  a  justice  of 
the  peace  of  the  city  of  Rochester,  and  not  of  a  town,  and 
the  act  creating  his  office  is  unconstitutional  and  void, 
because  the  measure  of  his  jurisdiction  is  the  same  ae  that 
of  justices  of  the  towns. 
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3d.  Again,  the  justice  had  no  jurisdiction  beyond  $100 
and  his  judgment  in  this  action  was  void. 

4th.  The  act  enlarging  the  jurisdiction  of  a  justice  of 
the  peace  to  $200,  is  unconstitutional  and  void,  and  the 
judgment  appealed  from  is  void,  and  the  whole  should  be 
dismissed. 

5tb.  There  is  no  legal  evidence  to  submit  to  the  jury, 
that  a  laborers'  bond  was  executed. 

6th.  There  is  no  evidence  of  any  such  instrument  as  a 
laborers'  bond,  nor  of  the  loss  thereof. 

7th.  If  there  was  evidence  to  go  to  the  jury,  on  the 
execution  of  the  bond,  no  legal  bond  was  proven,  as  no 
seals  were  shown  to  be  attached,  and  an  instrument  under 
seal  is  required." 

The  motion  for  a  nonsuit  was  denied,  and  the  defend- 
ants excepted. 

It  was  conceded  on  the  trial  that  William  R  Carpenter, 
the  justice  before  whom  the  cause  was  tried,  was  a  justice 
of  the  peace  of  the  city  of  Rochester,  which  office  was 
created  by  the  city  charter,  and  that  Carpenter  was  elected 
under  the  charter. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$150,  and  judgment  was  entered  affirming  the  judgment 
of  the  justice,  as  to  that  amount,  with  cost^ 

Bowen  ^  PittSj  for  the  appellants.  I.  The  accounts  be- 
tween the  plaintiff  and  Horan  amounted  to  over  $400,  and 
therefore  the  justice  had  no  jurisdiction  to  try  the  same, 
and  his  judgment  was  void,  and  the  county  court  erred  in 
refusing  a  nonsuit  on  that  ground.  There  had  never  been 
a  settlement  between  the  parties,  and  their  accounts  were 
unliquidated.  (See  Abemathy  v.  Ahemathy^  2  Oowen,  413. 
Codey  §  54,  8ubd.  4.) 

n.  This  action  was  an  appeal  from  a  judgment  rendered 
by  W.  R.  Carpenter,  a  justice  of  the  peace  of  Rochester, 
elected  under  the  provisions  of  the  charter  of  said  city. 
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The  provisions  of  law  creating  and  defining  the  jurisdic- 
tion of  such  office,  are  found  in  sections  7  and  253  of 
chapter  262  of  Laws  of  1850,  and  section  237  of  chapter 
148  of  Laws  of  1861.  The  intention  of  the  above  provi- 
fiions  was  to  create  three  justices  of  the  peace  for  Rochester, 
the  same  in  all  respects,  except  as  to  the  manner  of  elec- 
tion, as  are  provided  for  the  several  towns  of  the  state, 
and  clothe  them  with  the  same  territorial  jurisdiction,  &c. 
Such  being  the  case,  the  above  provisions  are  obnoxious 
to  the  constitution  and  void ;  justices  of  the  peace  are  to 
be  elected  by  the  electors  of  the  towns,  {Const  art,  6,  §  17,) 
and  can  be  elected  in  no  other  way;  therefore,  the  above 
provisions  are  void,  and  the  justice  had  no  authority  to 
try  this  cause  and  render  judgment  therein.  (Brandon  v. 
Averi/y  22  N.  Y.  Rep.  469.  Waters  v.  Langdony  40  Barb. 
408.)  In  no  case  could  the  said  justice  entertain  jurisdic- 
tion beyond  the  sum  of  ^flOO.  The  enlarging  of  the 
jurisdiction  of  justices  of  the  peace, .  related  to  such  as 
Are  elected  pursuant  to  section  17,  of  article  6,  of  the 
constitution.  {See  Code^  §  53;  Yager  v.  Hannah^  6  HiUy 
•631 ;  Bryan  v.  Cain^  1  Denioy  507.) 

in.  The  amendment  of  section  53  of  the  Code,  in  1861, 
extending  the  jurisdiction  of  justices  of  the  peace,  to  the 
sum  of  ^f200,,is  unconstitutional  and  void;  therefore  it 
f(^llows  that  if  the  law  creating  the  office  of  justices  of 
the  peace  in  the  city  of  Rochester  is  constitutional,  and 
the  amendments  of  section  53  of  the  Code  apply  to  the 
justices  of  the  peace  of  the  city  of  Rochester,  yet  as  those 
amendments  are  unconstitutional,  the  justice  acted  wholly 
without  jurisdiction  and  his  judgment  is  void.  Section  2, 
of  article  1,  of  the  constitution,  provides  that  the  right  of 
trial  by  jury  shall  remain  forever  inviolate,. &c.  The  jury 
contemplated  by  the  said  section,  is  a  common  law  jury 
of  twelve  men.  ( Wynehamer  v.  The  People^  3  Kem.  378, 
427,  458,  484.)  The  word  "  heretofore,"  as  used  in  said 
section,  means  before  1846.     {See  Wynehamer  v.  The  PeopUy 
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supra.)  Before  and  up  to  1846,  courts  of  justices  of  the 
peace  had  jurisdiction  in  certain  cases  in  an  amount  not 
exceeding  $100.  (See  Sess.  Laws  of  1840,  eh.  317,  p.  265.) 
This  section  of  the  constitution  relates  only  to  the  trial  of 
issues  of  fact  in  civil  and  criminal  actions  in  courts  of 
justice.  {Beekman  v.  Saratoga  and  8.  B.  B.  Oo.y  3  Paigsy 
45.  Livingston  v.  The  Mayor  of  N.  T.  8  Wend.  85.  Matter 
of  Smithj  10  id.  449.)  In  all  legal  actions  involving  a 
greater  sum  than  $100,  the  parties  were  entitled  to  have 
the  same  tried  by  a  common  law  jury,  at  the  time  of  the 
adoption  of  the  constitution  of  1846.  (See  Const,  of  1822, 
art.  5 ;  also  ^7  of  art.  4,  arid  §  7  of  art,  7 ;  see  chaps.  1  and 
2  of  part  3  of  the  B.  S, ;  and  $1  of  art.  1  of  ch.  3  of  part  3 
of  the  B.  S.)  Thus  it  is  plain  that  the  amendments  of 
section  53  of  the  Code  in  1861,  take  away  a  right  secured 
by  the  constitution  and  are  therefore  void. 

[Other  points,  not  considered  by  the  court,  are  omitted.] 

J.  Van  VoorhiSy  for  the  respondent.  I.  The  point  that 
*the  justice  was  ousted  of  jurisdiction  because  the  accounts 
between  the  parties  amounted  to  over  $400,  is  not  valid. 
1.  The  plaintiff's  work  came  to  $843.78  altogether.  This 
had  been  reduced  by  payments  to  $204.10^  The  amount 
of  payments  being  $639.68.  All  the  accounts  were  work 
on  one  side  and  pay  on  the  other.  2.  There  was  no 
dispute  about  the  payments.  The  only  dispute  was  about 
wages.  Payments  are  not  accounts,  but  extinguish  the 
debt  pro  tanto.  (Matteson  v.  Bloomfieldj  10  Wend.  556,  557. 
Lamore  v.  Carylu^  4  Denio,  370.  Crim  v.  Oronkhite,  15  How. 
Pr.  250;  2  Cowen^  118;  1  E.  D.  Smith,  578.)  That  the 
plaintiff  collected  and  disbursed  some  moneys  for  Horan, 
cannot  bring  him  within  the  rule  contended  for ;  certainly 
not  when  it  is  shown  by  the  defendant  himself  that  Horan's 
account  agrees  with  the  plaintiff's  except  the  plaintiff 
credits  Horan  with  $4  or  $5  more  than  Horan*s  own 
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book-keeper  does.     The  amount  in  dispute  was  simply 
$204.10. 

n.  The  second,  third  and  fourth  grounds  of  nonsuit, 
go  to  the  jurisdiction  of  the  justice.  1.  That  justices' 
courts  exist  in  the  city  of  Rochester,  and  have  the  same 
jurisdiction  as  the  same  courts  in  any  other  place  in  the 
state  is  too  clear  to  admit  of  serious  argument  Section 
53  of  the  Code  provides  what  their  jurisdiction  is,  and 
clearly  relates  to  all  justices'  courts,  and  the  amount  over 
which  they  have  jurisdiction  is  the  same.  2.  But  the 
defendants  are  not  in  a  position  to  raise  the  question.  It 
was  not  raised  in  the  court  below  nor  by  the  notice  of 
appeal.  (15  Sow.  32.  16  id.  471.  17  id.  255.)  This  ia 
the  settled  law  of  this  district 

[Other  points  omitted.] 

-By  the  Court,  Jambs  C.  Smith,  J.  After  an  attentive 
examination  of  the  numerous  points  taken  by  the  appel- 
lant's counsel,  I  am  unable  to  discover  any  substantial 
error  in  this  case. 

The  charter  of  the  city  of  Rochester  creates  three  jus- 
tices of  the  peace  in  said  city,  to  be  elected  by  the  legal 
voters  of  the  city,  and  provides  that  in  exercising  civil  juris- 
diction they  shall  be  deemed  justices  of  the  peace  of  the 
county  of  Monroe,  and  that  the  general  laws  relating  to  pro- 
ceedings before  justices  of  the  peace  of  the  several  towns 
in  the  state  shall  be  applicable  to  proceedings  before  them. 
{Laws  of  1850,  ch.  262,  §§  7,  253  ;  Id.  1861,  ch.  143,  §  237.) 
This,  it  is  claimed,  violates  the  provisions  of  section  17  of 
the  6th  article  of  the  constitution  of  this  state,  respecting 
the  mode  of  electing  justices  of  the  peace.  But  those 
provisions  relate  only  to  justices  of  the  peace  of  towns. 
The  fourteenth  section  expressly  empowers  the  legislature 
to  establish,  in  cities,  inferior  local  courts  of  civil  and 
criminal  jurisdiction,   and  it  is  not  perceived  why  tiie 
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legislation  in  question  is  not  a  valid  exercise  of  such 
power. 

The  cases  of  Brandon  v.  Aven/y  (22  N.  T.  Rep.  469,) 
and  Water  v.  Langdan^  (40  Barb,  408,)  are  cited  by  the 
appellant's  coansel,  but  they  do  not  sustain  his  position. 
It  was  held  in  the  latter  case,  and  remarked  in  the  former, 
that  the  legislature  cannot  provide  for  the  election  of  a 
police  justice  by  the  electors  of  an  incorporated  village 
situated  within,  and  being  but  a  part  of,  one  of  the  towns 
of  the  state,  and  clothe  him  with  the  same  jurisdiction  as 
a  justice  of  the  peace  of  the  town.  Such  a  provision 
would  clearly  violate  the  seventeenth  section,  which  con- 
fers the  power  of  electing  justices  of  the  peace  in  towns, 
upon  all  the  electors  in  each  town.  But  the  charter  of 
the  city  of  Rochester  has  no  such  effect,  and  there  is  noth- 
ing in  the  cases  cited  to  show  that  it  is  unconstitutional. 

The  provision  of  the  charter  which  makes  applicable  to 
proceedings  before  the  city  justices,  all  the  general  laws 
of  the  state  relating  to  proceedings  before  the  justices  of 
the  several  towns,  is  sufficiently  comprehensive  to  embrace 
subsequent  as  well  as  prior  enactments.  The  law  extend- 
ing the  jurisdiction  of  justices  in  actions  on  contract, 
to  9200,  {LawB  of  1861,  ch.  158,)  was  passed  on  the  same 
day  as  the  charter  of  the  city,  and  it  is  to  be  presumed 
that,  in  enacting  it,  the  legislature  had  in  view  the  provi- 
sion of  the  charter  above  referred  to.  The  effect  of  the 
two  enactments,  read  together,  as  they  should  be,  is  to 
extend  the  jurisdiction  of  the  justices  of  the  peace  of 
the  city  of  Rochester. 

Next,  it  is  claimed,  that  the  act  extending  the  jurisdic- 
tion of  justices  of  the  peace,  is  itself  void,  for  the  reason 
that  it  violates  the  provisions  of  the  constitution  respect- 
ing the  right  of  trial  by  jury.  {Art.  1,  §  2.)  There  is 
nothing  in  the  constitution  which  prohibits  the  legislature 
from  enlarging  the  jurisdiction  of  justices'  courts  in  the 
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mode  contemplated  by  the  act.  Such  increase  of  juris- 
diction is  not  obnoxious  to  the  constitutional  provision 
referred  to,  by  reason  of  the  circumstance  that  it  transfers 
a  class  of  cases  from  courts  of  record  where  juries  are 
composed  of  twelve  men,  to  justices*  courts  in  which  they 
consist  of  six.  The  right  of  trial  by  jury,  remains  unim- 
paired in  such  court.  The  constitution  of  1821  contained 
a  similar  provision,  {art.  7,  §  2,)  but  the  validity  of  the 
act  of  1840,  (ch.  317,)  which  extended  the  jurisdiction  of 
justices'  courts  from  $50  to  $100,  was  never  questioned. 

There  is  no  other  point  in  the  case  which   requires 
comment 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[MoNBOB  Qbbbbal  TbbX|  June  1, 1868.    JV.  J>.   Stnithj  Johnmm  and  /.  (7. 
Smith,  JoBticefl.] 
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Where  there  is  a  variance  between  the  complaint  and  the  proof,  in  regard  to 
the  time  of  delivery  and  acceptance  of  property,  which  has  not  mivled  the 
defendant,  the  court  in  the  exercise  of  its  discretion,  may  direct  the  jury  to 
find  the  fact  according  to  the  evidence. 

Where  there  is  nothing  in  the  body  of  a  written  agreement,  or  in  the  form  of 
a  party's  signature,  to  indicate  that  the  obligation  thereby  created  was  in- 
tended to  be  any  other  than  a  personal  obligation  on  his  part,  parol  evidence 
is  inadmissible  to  show  that  the  agreement  was  in  foct  the  obligation  of 
third  persons,  and  that  such  party  signed  it  as  their  agent 

It  utms  the  rule  is  otherwise  where  it  appears  in  the  body  of  the  instrument, 
or  fW>m  the  signature  of  a  party  thereto,  that  he  was  acting  for  others  and 
intended  to  bind  tliem,  and  not  himself. 

Where  a  party  sued  upon  an  agreement  executed  by  him  in  his  own  name,  does 
not  claim,  upon  the  trial,  to  recoup  any  damages  except  such  as  have  accrued 
to  third  persons,  by  the  plaintiff's  alleged  breach  of  the  agreement,  and  they 
are  not  shown  to  be  parties  to  the  agreement,  an  offer  to  prove  a  counter- 
claim in  their  behalf,  is  properly  overruled. 
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UDder  section  97  of  the  act  of  congress,  passed  June  80,  1864,  "  to  provide 
ways  and  means  for  the  support  of  the  government,  and  for  other  purposes," 
(18  U.  S.  Stat,  at  Large,  p,  270,)  which  provides  "  that  every  person,  firm  or 
corporation  who  shall  have  made  any  contract  prior  to  the  passage  of  this 
act,  and  without  other  provision  therein  for  the  payment  of  duties  imposed 
by  law  enacted  subsequent  thereto,  upon  articles  to  be  delivered  under  such 
contract,  is  hereby  authorized  and  empowered  to  add  to  the  price  thereof  so 
much  money  as  will  be  equivalent  to  the  duty  so  subsequently  imposed  on 
said  articles,  and  not  primarily  paid  by  the  vendee^  and  shall  be  entitled  by 
virtue  hereof,  to  be  paid,  and  to  sue  for  and  recover  the  same  accordingly," 
prepayment  of  the  duty  by  the  vendor  is  not  a  requisite  to  his  claim  to 
recover  the  same  of  the  vendee,  in  an  action  brought  for  the  price  of  the 
goods  sold. 

By  section  94  of  that  act,  the  manufacturer  is  made  liable  primarily  for  the 
payment  of  the  tax ;  and  this  liability  makes  his  claim  against  the  vendee 
as  complete  as  if  he  had  actually  paid.  The  effect  of  section  97  is  to  cast 
this  liabitity,  ultimately,  upon  the  party  purchasing  of  ttie  manufacturer. 

The  law  merely  adds  to  the  certainty  of  collection,  and  is  but  one  of  the 
means  which  congress  had  power  to  adopt,  to  accomplish  the  end  designed. 

rpHE  complaint  in  this  action  contains  two  counts.  The 
A  first  alleges  an  agreement  in  writing,  executed  by  the 
plaintiff  and  defendant,  dated  the  8th  of  April,  1864, 
wherein  the  plaintiff  agreed  to  furnish  and  deliver  certain 
machinery  therein  specified,  to  the  defendant,  on  or  be- 
fore the  1st  day  of  August,  then  next,  with  a  stipulation 
that  if  the  plaintiff  should  use  all  proper  diligence  to  com- 
plete the  same  by  the  1st  of  August,  and  should  fail, 
nothing  in  the  agreement  should  be  so  construed  .as  to 
compel  the  plaintiff  to  pay  damages  therefor;  and  with  a 
further  stipulation  that  no  damages  should  lie  against  the 
plaintiff,  under  the  agreement,  if  he  should  have  the  last 
of  said  machinery  ready  for  delivery  on  or  before  the  1st  day 
of  October,  then  next.  The  defendant  agreed  to  pay  for 
each  machinery,  certain  prices  specified  in  the  agreement, 
$4500  thereof  to  be  paid  at  any  time  when  the  plaintiff 
should  require  it  for  the  payment  of  help  or  the  purchas- 
ing of  material  for  said  work,  and  the  balance  to  be  paid  on 
the  completion  of  the  job.  It  was  also  stipulated  that  the 
whole  job  was  to  be  made  and  furnished  as  the  defendant 
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should  direct,  and  that  he  was  at  liberty  to  make  auy 
alterations  in  the  specifications  contained  in  the  agree- 
ment that  he  might  deem  advisable,  provided  the  plain- 
tiff incurred  no  additional  expense  thereby.  The  com- 
plaint averred  that  subsequently  to  the  execution  and 
delivery  of  the  agreement  it  was  modified  by  the  parties, 
in  certain  respects,  therein  specified,  in  relation  to  the  con- 
struction of  the  machinery.  And  the  complaint  averred  that 
*^all  of  the  machines,  which  by  the  terms  of  said  contract 
as  modified  as  aforesaid,  said  plaintiff  was  to  furnish  and 
deliver  were,  in  pursuance  thereof,  duly  furnished  and  de- 
livered to  said  defendant  by  said  plaintift",  and  were 
received  and  accepted  by  said  defendant"  The  complaint 
also  alleged  that  the  material  necessary  to  build  said  ma- 
chinery, and  which  the  plaintiff  necessarily  purchased 
after  the  date  of  the  contract  increased  in  market  value 
to  the  sum  of  (417.17.  The  second  count  was  for  an 
increased  tax  or  duty  upon  the  manufactured  articles  in 
question,  imposed  by  an  act  of  congress  passed  subse- 
quently to  the  making  of  the  contract,  and  referred  to  in 
the  complaint. 

The  answer  (1)  denied  that  the  machinery  was  made 
and  delivered  to  the  defendant  and  accepted  by  him,  in 
pursuance  of,  and  according  to  the  terms  of  the  contract, 
as  modified ;  (2)  alleged  that  the  contract  was  made  by 
the  defendant  on  behalf  of  the  firm  of  Barber,  Sheldon 
k  Co.  which  was  known  to  the  plaintiff;  that  the  ma- 
chinery was  delivered  to  said  firm  and  paid  for  by  them, 
and  they  should  be  the  parties  defendant ;  (3)  denied  any 
rise  in  the  price  of  the  materials,  had  the  plaintiff  used 
due  diligence  in  manufacturing  the  machines ;  (4)  alleged 
that  the  plaintiff  did  not  use  due  diligence,  and  the  ma- 
chinery was  not  all  made,  and  was  not  received  as  being 
in  conformity  with  the  contract,  and  the  defendant  did 
not  waive  compliance  with  the  contract ;  (5)  alleged  that 
the  machinery  was  of  inferior  quality,  worth  only  $4500, 
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which  had  been  paid ;  (6)  alleged  that  the  machines  were 
not  delivered  in  time,  and  damages  were  thereby  occa^ 
flioned  to  Barber,  Sheldon  &  Co.  which  they  had  absigned 
to  the  defendant,  and  he  claimed  to  recoup;  and  (7)  al- 
leged that  the  duty  imposed  by  act  of  congress,  had  not 
been  paid  by  the  plaintiflEl 

The  plaintiff  put  in  a  reply  denying  the  counter-claim. 

The  cause  was  tried  at  the  Cayuga  circuit,  in  January, 
1866.  The  plaintiff  produced  in  evidence  the  contract 
set  out  in  the  complaint,  signed  by  the  plaintiff  and  de- 
fendant respectively.  The  defendant  did  not  sign  as  the 
agent  or  in  behalf  of  the  firm  of  Barber,  Sheldon  &  Co. 
nor  was  he  described  as  such  in  the  agreement,  nor  was 
said  firm  mentioned  in  it.  The  plaintiff  then  proved  the 
delivery  of  all  the  machinery.  The  first  was  delivered 
26th  September,  and  the  last,  30th  November,  1864.  It 
was  all  taken  from  the  plaintiff's  shop  by  Asa  Austin,  a 
eartman,  who  was  sent  for  it  by  the  defendant,  and  who 
was  engaged  for  Barber,  Sheldon  &  Co.  The  plaintiff 
applied  to  the  defendant  for  pay,  and  received  several 
sums  amounting  to  (4500  in  all,  in  the  checks  of  Barber, 
Sheldon  k  Co.  and  credited  the  defendant  with  the  pay- 
ments. The  plaintiff  also  proved  a  rise  in  the  value 
of  stock  to  the  amount  of  $390.37,  and  increased  tax 
under  the  act  of  congress  referred  to,  $105.95,  and  then 
rested. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the 
ground  that  as  the  proof  showed  that  the  machinery  was 
not  all  ready  for  delivery,  until  long  after  the  time  speci- 
fied in  the  contract,  no  recovery  could  be  had  under  the 
pleadings.  The  motion  was  denied,  the  court  saying  that 
if  the  jury  should  find  the  contract  had  been  substantially 
complied  with,  they  would  be  instructed  to  disregard  all 
immaterial  variances  in  respect  to  time,  place  and  circum- 
stances.   The  defendant's  counsel  excepted  to  the  ruling. 

The  defendant's  counsel  then  offered  to  pro^  all  the 
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facts  alleged  in  the  answers,  so  far  as  they  relate  to  the 
question  of  coanter-claim  or  recoupment ;  the  defendant 
claiming  no  damages  except  such  as  had  accrued  to 
Barber,  Sheldon  &  Co.  The  plaintiff's  counsel  objected, 
and  the  court  sustained  the  objection,  to  which  ruling  the 
defendant's  counsel  excepted. 

The  defendant's  counsel  in  due  season,  claimed  that 
there  were  certain  questions  of  fact  in  the  case,  which  he 
specifically  stated,  and  requested  the  court  to  submit  to 
the  jury,  but  the  court  overruled  the  claim  and  request, 
and  the  defendant's  counsel  excepted. 

The  court  then  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  the  balance  due  for  machinery  delivered, 
$855.76;  for  increased  price  of  stock  $423.29,  and  for 
additional  tax  $105.95,  making  in  all,  $1385,  to  which 
direction  the  defendant's  counsel  excepted. 

The  jury  found  a  verdict  as  directed,  and  the  court 
thereupon  ordered  the  exceptions  taken  by  the  defendant's 
counsel  to  be  heard  at  the  general  term  in  the  first  instance, 
and  that  judgment  be  suspended  in  the  meantime. 

Q-eo,  F,  Danforthy  for  the  plaintiff.  L  None  of  the  ex- 
ceptions were  well  taken.  1.  The  plaintiff  fully  proved 
his  cause  of  action,  viz:  The  making  and  execution  of  the 
contract ;  the  manufacture  of  the  articles  contracted ;  de- 
livery by  him  in  pursuance  of  the  defendant's  directions ; 
the  acceptance  of  them  by  the  defendant;  the  payment  of 
an  increased  price  for  the  necessary  stock ;  liability  to  pay 
the  additional  tax.  By  act  of  Congre%9^  July  1, 1862,  section 
75,  {U.  8,  Stat  at  Large^  vol.  12,  p.  46,)  a  duty  of  three  per 
cent  was  imposed  upon  the  articles  in  question.  The 
contract  in  question  was  ,made  April  8,  1864,  and  while 
the  above  act  was  in  force.  The  act  of  Congress^  June  30, 
1864,  section  94,  {U.  S.  Stat  at  Large^  vol  13,  p.  270,) 
exacted  in  place  of  the  above  three  per  cent,  a  duty  of 
five  per  cent    And  by  section  97  of  the  act  of  1864,  it  is 
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provided,  (quoting  section.)  The  plaintiff  came  within 
this  provision.  2.  The  written  contract  was  between  the 
plaintiff  and  the  defendant  as  principal.  {Axibum  City 
Bank  v.  Leonard,  40  Barh.  119.)  There  was  no  privity 
between  Barber,  Sheldon  ^  Co.  and  the  plaintiffs  They 
had,  and  could  have  no  claim  in  respect  to  the  machinery, 
against  the  plaintiff,  and,  of  course,  could  assign  none  to 
the  defendant     3.  There  was  no  question  for  the  jury. 

D.  Wright,  for  the  defendant  I.  The  court  erred  in 
holding  that  the  plaintiff  was  entitled  to  recover  upon  the 
proof,  <M  applied  to  the  pleadings.  The  complaint  counts 
upon  the  special  contract  only,  and  says  that  "all  the 
machines,  which  *  *  *  gaid  plaintiff  was  to  furnish 
and  deliver,  were  in  purmanee  thereof^  duly  furnished  and 
delivered  to  the  defendant  by  the  plaintiff,  and  were 
received  and  accepted  by  said  defendant,  and  payment 
therefor,  duly  demanded.  That  is  expressly  denied  by  the 
answer.  Upon  this  issue  the  defendant  was  entitled  to  a 
verdict  For  whereas  the  contract  expressly  required  that 
aU  of  this  machinery  was  to  be  furnished  "  (w  or  before  the 
1st  day  of  August  next.'*  Yet  in  fact  the  first  was  not 
ready  for  delivery  until  the  26th  of  September,  nearly 
two  months  after  it  was  due,  and  the  last  was  not  delivered 
until  November  30,  1864,  and  yet  the  court  decided  the 
plaintiff  was  entitled  to  recover  the  balance  due  under  this 
contract,  upon  these  pleadings.  And  in  this,  I  submit  the 
court  erred.  In  Demott  v.  Jones,  (2  Wall.  9,)  Justice 
Swayne,  says,  speaking  of  an  action  for  moneys  due  upon 
a  special  contract,  by  assumpsit :  "  He  must  produce  the 
contract  upon  the  trial,  and  it  will  be  applied  as  far  as  it  can 
be  traced.  *  *  *  In  such  cases  the  defendant  is  entitled 
to  recoup  for  the  damages  he  may  have  sustained  by  the 
plaintiff's  deviations  from  the  contract,  not  induced  by 
himself,  both  as  to  the  manner  and  the  time  of  perform- 
ance."    {Van  Buskirkv.  Stow,  42  Barb.  10.    Parsons  on 


472  CASES  IN  THE  SUPREME  COURT. 

Babbett  v.  Young. 

Cont  5th  ed.  660.)  The  action  should  have  been  upon  the 
common  counts  in  assumpsit,  or  if  special,  should  have  set 
out  the  facts  truly.  Upon  the  pleadings  as  they  are,  the 
plaintiff  must  fail. 

II.  The  court  erred  in  refusing  to  allow  the  defendant 
to  prove  his  answers.  The  machinery  not  having  been 
delivered  in  time,  the  defendant  had  the  right  to  recoup 
whatever  damages  had  been  sustained.  He  averred  in  his 
answer  that  he  made  the  contract,  as  the  agent  of,  and  for 
Barber,  Sheldon  k  Co.  and  that  that  fact  was  known  to 
the  plaintiff.  But  all  the  machinery  had  in  fact  been 
delivered  by  the  plaintiff  directly  to  that  firm ;  that  the 
moneys  paid  were  paid  by  that  firm ;  and  that  that  firm 
had  sustained  damages  by  the  failure  of  the  plaintiff  to 
perform  this  contract  to  $1800 ;  all  this  was  decided  by 
the  court  to  be  immaterial;  this  most  manifestly  was  an 
error. 

in.  But  the  defendant  went  further,  and  alleged  that 
the  damages  which  had  been  sustained  by  Barber,  Sheldon 
k  Co.  had  been  assigned  to  the  defendant,  and  he  offered 
to  recoup  them  in  this  action ;  his  right  to  do  so  is  very 
clear.  This  counter-claim  was  directly  "connected  with 
the  subject  of  the  action."     (Codej  §  150,  9ubd.  2.) 

rV.  The  court  also  erred  in  directing  a  verdict  for  the 
two  per  cent  additional  tax.  1.  Because  the  tax  had  not 
been  paid.  2.  Congress  does  not  possess  the  power  thus 
to  vary  the  contract  of  the  parties.  Possibly  congress 
might  direct  to  whom  this  additional  tax  should  be  assessed, 
but  to  say  that  a  tax  assessed  against  A.  shall  be  paid  to 
him  by  B.  is  beyond  their  constitutional  power. 

V.  The  court  also  erred  in  directing  the  jury  to  find 
9423.29  for  rise  in  price  paid  for  materials,  for  the  reasons 
stated. 

By  the  Courts  Jambs  C.  Smith,  J.  The  variance  be- 
tween the  complaint  wd  the  proof  in  respect  to  the  time 
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when  the  machines  were  delivered  and  accepted  was  pro- 
perly  disregarded  by  the  court  It  was  not  shown,  or 
alleged  by  the  defendant,  that  he  had  been  misled  by  it, 
and  the  court  in  the  exercise  of  its  discretion,  gave  instruc- 
tions to  the  jury  which  were  equivalent  to  a  direction  to 
find  the  fact  according  to  the  evidence.  This  the  court 
.  bad  power  to  do.  (Code,  §§  169,  170.)  By  the  disposition 
thus  made  of  the  point  raised,  no  substantial  right  of  the 
defendant  was  prejudiced,  and  all  ground  for  the  motion 
for  a  nonsuit  was  removed. 

The  claim  made  by  the  defendant  that  Barber,  Sheldon 
k  Co.  and  not  himself,  were  the  real  contracting  parties, 
and  that  they  had  sustained  damages  by  the  plaintiff's 
breach  of  the  agreement,  which  the  defendant  claimed  to 
recoup,  was  untenable.  There  was  nothing  in  the  body 
of  the  written  agreement,  or  in  the  form  of  the  defendant's 
signature,  to  indicate  that  the  obligation  thereby  created, 
was  intended  to  be  any  other  than  a  personal  obligation 
on  his  part  That  being  the  case,  parol  evidence  was  in- 
admissible to  show  that  the  agreement  was  in  fact  the 
obligation  of  Barber,  Sheldon  &  Co.  and  that  the  defend- 
ant signed  it  as  their  agent  (21  Wend.  101.  1  Dento^ 
226.  11  Mass.  B.  27.  21  Barb.  17.  40«.119.)  It  seems 
the  rule  would  have  been  otherwise,  if  it  had  appeared  in 
the  body  of  the  instrument,  or  from  the  signature  of  the 
defendant,  that  he  was  acting  for  Barber,  Sheldon  k  Co. 
and  intended  to  bind  them  and  not  himself.  {Auburn  City 
Bank  v.  Leanardj  40  Barb.  119,  136,  and  cases  there  cited  by 
Johnson^  J.)  As  the  defendant,  on  the  trial,  did  not  claim 
to  recoup  any  damages  except  such  as  had  accrued  to 
Barber,  Sheldon  &  Co.  by  the  plaintiffs'  alleged  breach  of 
the  agreement,  and  as  they  were  not  shown  to  be  parties 
to  the  agreement,  the  offer  to  prove  such  counter-claim 
was  properly  overruled. 

The  objections  taken  to  the  allowance  of  the  additional 
duty  under  the  act  of  congress  remain  to  be  considered. 
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The  act  of  congress,  entitled  "  an  act  to  provide  ways  and 
means  for  the  support  of  the  government,  and  for  other 
purposes,"  passed  June  30,  1864,  (13  U.  S.  Stat,  at  Large^ 
p.  270,)  provides  "  that  every  person,  firm  or  corporation, 
who  shall  have  made  any  contract  prior  to  the  passage  of 
this  act,  and  without  other  provision  therein  for  the  pay- 
ment of  duties  imposed  by  law  enacted  subsequent  thereto, 
upon  articles  to  be  delivered  under  such  contract,  is  hereby 
authorized  and  empowered  to  add  to  the  price  hereof,  so 
much  money  as  will  be  equivalent  to  the  duty  so  subse- 
quently imposed  on  said  articles,  and  not  previously  paid 
by  the  vendee,  and  shall  be  entitled  by  virtue  thereof  to 
be  paid,  and  to  sue  for  and  recover  the  same  accordingly." 
(§  97.)  It  is  not  questioned  that  the  case  in  hand  is  within 
the  provision  above  transcribed,  and  the  only  objections 
made  to  the  allowance  of  the  claim,  are:  (1.)  That  the 
tax  has  not  been  paid  by  the  plaintiff.  (2.)  Congress  has 
not  power  thus  to  vary  the  contract  of  the  parties,  and  to 
direct  that  a  tax  assessed  against  the  plaintiff,  shall  be 
paid  to  him  by  the  defendant. 

It  is  clear  from  the  language  of  the  act,  that  pre-payment 
of  the  duty  by  the  vendor  is  not  a  requisite  to  the  claim. 
By  section-  94,  the  manufacturer  is  made  liable  primarily 
for  the  payment  of  the  tax,  and  this  liability  makes  his 
claim  against  the  vendee  as  complete  as  if  he  had  actually 
paid.  The  effect  of  section  97,  is  to  cast  this  liability 
ultimately  upon  the  party  purchasing  of  the  manufacturer. 
No  question  is  made  of  the  power  of  congress  to  make 
the  purchaser  liable  in  the  first  instance,  and  exclusively, 
so  far  as  he  is  concerned.  Such  is  in  substance,  the  effect 
of  the  law  as  it  stands.  It  merely  adds  to  the  certainty 
of  collection,  and  is  but  one  of  the  means  which  congress 
had  power  to  adopt,  to  accomplish  the  end  designed.  It 
is  immaterial  to  the  purchaser,  whether  the  tax  is  imposed 
on  him  directly,  or  whether  it  is  laid  on  the  manufacturer 
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in  the  first  place,  and  then  added  to  the  price.     The  plain- 
tiff was  entitled  to  have  the  claim  allowed  him. 

There  was  no  question  for  the  jury,  in  the  case.  But 
the  item  for  increased  price  of  stock  as  fixed  by  the  jury, 
under  the  direction  of  the  court,  seems  to  be  larger  than 
the  proof  warranted,  by  the  sum  of  J33.08.  If  the  plaintiff* 
will  deduct  that  sum  from  the  verdict,  judgment  should 
be  ordered  for  the  balance,  with  costs;  otherwise  the 
verdict  should  be  set  aside,  and  a  new  trial  ordered,  costs 
to  abide  the  event 

Ordered  accordingly. 

[MovROB  Qevbral  Tbbk,  September  2^  1867.  /.  (7.  &nUh,  WeUe$,  and 
S.  J>.  Smith,  Jnatioes.] 


Gorton  vs.  Keeleb. 


In  an  action  for  slanderous  words,  imputing  to  the  plaintiff  the  crime  of  per- 
jury, the  defendant  alleged  in  his  answer,  and  offered  to  prove  on  the  trial, 
that  in  a  certain  action  theretofore  pending  before  a  justice  of  the  peace,  the 
plaintiff  was  sworn  as  a  witness,  and  gave  testimony  material  to  the  issue, 
which  was  untrue ;  and  that  whatever  the  defendant  said  of  the  plaintiffs 
had  exclusive  reference  to  such  testimony.  H^t  that  the  matter  thus 
pleaded  and  offered  to  be  proved,  was  clearly  insufBcient  as  a  justification, 
because  it  did  not  coutain  an  avennent  that  the  plaintiff  knew  the  testimony 
given  by  him  to  be  ftilse,  or  that  he  testified  corruptly.  The  averment  in 
the  answer  might  be  true,  and  yet  the  plaintiff  be  innocent  of  the  crime  of 
peijury. 

Edd,  aUo,  that^  the  offer  was  equally  insufficient  for  the  purpose  of  mitigating 
damages;  mitigating  circumstances  being  those  which  tend  to  disprove 
malice.  And  that  although  the  circumstances  set  out  in  the  answer  might 
have  had  a  tendency  to  induce  in  the  mind  of  the  defendant  a  belief  that 
the  plaintiff  had  committed  perjury,  yet  that  fact  not  being  alleged  in  the 
answer,  the  testimony  was  properly  excluded,  when  offered  in  mitigation. 

In  pleading  circumstances,  which  are  claimed  to  be  proper  in  mitigation  of 
damages,  for  the  reason  that  they  induced  the  defendant  to  believe  that  (he 
charge  made  by  him  was  true,  the  fact  of  such  belief,  and  that  it  was  so 
.induced,  is  an  essential  one,  and  should  be  distinctly  alleged. 
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Bat  rach  an  averment  would  be  improper  in  an  answer  setting  np  a  Jnstiflcar 
tlon.  Such  an  answer  necessarily  insists  upon  the  truth  of  the  charge,  and 
it  must  allege  foots  showing  that  the  plaintiff  is  guilty  of  the  ofiense  or  dis- 
reputable conduct  imputed  to  him.    P«r  J.  0.  Smith,  J. 

An  answer  in  mitigation  impliedly  admits  that  the  charge  was  unfounded,  but 
denies  that  it  was  made  maliciously ;  and  when  such  answer  undertakes  to 
set  up  that  the  charge  was  made  in  a  belief  of  its  truth,  it  must  allege,  not 
only  circums^nces  tending  to  produce  such  belief,  but  also  the  fact  that 
such  belief,  so  produced,  existed  in  the  mind  of  the  defendant  when  he 
made  the  charge.    Fer  J.  0.  Smith,  J. 

THIS  was  an  action  for  slander,  in  charging  the  plaintift* 
with  having  "sworn  falsely,  sworn  to  a  lie,'*  in  an 
action  between  the  parties,  before «  justice  of  the  peace, 
in  which  the  present  plaintiff  was  sworn  and  examined  as 
a  witness  on  his  own  behalf. 

The  answer  of  the  defendant  was  as  follows : 

"  1st.  The  defendant  denies  each  and  every  allegation 
in  the  said  complaint  contained. 

2d.  For  a  second  and  further  answer,  the  defendant 
alleges  that  before  the  speaking  of  the  words  alleged  in 
the  complaint,  and  on  the  third  day  of  November,  a.  d. 
1866,  upon  the  trial  of  an  action  then  pending  before 
Thomas  8.  Crosby,  Esq.  a  justice  of  the  peace  of  the 
town  of  Cohocton,  in  said  county,  between  the  said  de- 
fendant Eeeler,  as  plaintiff,  and  the  said  James  Gorton  as 
defendant,  James  GoHon,  the  plaintiff  in  this  action,  ap- 
peared as  a  witness  for  and  on  his  own  behalf,  and  was 
then  and  there  duly  sworn  by  the  said,  justice,  and  took 
oath  to  speak  the  truth,  tjie  whole  truth,  and  nothing  but 
the  truth,  touching  and  concerning  the  matters  in  question 
in  the  said  issue. 

3d.  That  the  plaintiff  being  so  sworn,  falsely  deposed 
and  gave  evidence,  among  other  things,  that  he,  the  said 
Gorton,  agreed  to  work  for  the  said  Keeler,  and  that  said 
Keeler  agreed  to  pay  said  Gorton  for  said  work  ^  per  day ; 
that  said  Keeler  agreed  to  pay  him,  said  Gorton,  $5  per 
day  for  his  work;  that  be  agreed  with  the  plaintiff  at  96 
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per  day ;  that  he,  (the  plaintiff  in  this  action  meaning,) 
agreed  with  the  plaintiff,  (the  defendant  in  this  action 
meaning,)  at  $5  per  day;  that  the  defendant,  Eeeler, 
agreed  and  promised  to  pay  to  him,  the  said  Gorton,  for 
his  work  and  labor,  $5  per  day. 

4th.  That  in  truth  and  in  fact,  the  said  Oorton  never 
agreed  to  work  for  the  said  Keeler,  when  the  said  Keeler 
agreed  to  pay  him  $5  per  day  for  said  work ;  the  said 
Keeler  never  agreed  to  pay  the  said  Gorton  $5  per 
day  for  his  work;  the  said  Gorton  never  agreed  with  the 
said  Keeler  at  95  per  day. 

5th.  That  the  truth  of  the  matters  hereinbefore  stated, 
were  material  and  pertinent  to  the  issue  there  tried. 

6th.  That  whatever  the  defendant  said  of  and  concern- 
ing the  plaintiff  at  the  time,  and  as  alleged  in  the  com- 
plaint in  this  action,  had  exclusive  reference  to  the  testi< 
mony  given  by  the  said  plaintiff,  on  the  trial  of  said  action 
before  the  said  justice,  relating  to  the  alleged  agreement 
for  95  per  day,  for  work  as  above  stated  and  set  forth,  and 
not  other  or  different." 

On  the  trial,  the  plaintiff  proved  the  uttering  of  the 
words  by  the  defendant,  as  charged  in  the  complaint^ 
when  he  rested. 

The  defendant  moved  for  a  nonsuit  on  the  grounds :« 

Ist  That  the  plaintiff  had  not  made  out  a  cause  of  action. 

2i  That  the  words  proven  were  not  actionable  per  se^ 
without  proof  of  the  trial  of  an  action  in  which  the  plain- 
tiff had  been  sworn  and  testified  as  a  witness.  The  court 
denied  the  nonsuit,  and  the  defendant  duly  excepted. 

The  defendant,  then  offered  to  prove  the  facts  set  out 
in  his  answer  in  justification  of  the  words  proven.  The 
plaintiff  objected  that  the  facts  alleged  were  not  sufficient 
to  allow  evidence  in  justification.  The  objection  was 
sustained,  and  the  evidence  was  excluded,  to  which  the 
defendant  duly  excepted. 

The  defendant  then  offered  to  prove  the  facts  alleged  in 
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hifl  answer,  in  -mitigation  of  damages.  The  plaintiff 
objected  that  the  facts  alleged  were  not  competent  in 
mitigation  of  damages.  The  objection  was  sustained,  and 
the  evidence  was  excluded,  to  which  the  defendant  duly 
excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  one  hundred 
dollars,  and  from  the  judgment  entered  thereon,  the  de- 
fendant appealed. 

Butler  ^  Parkhill^  for  the  appellant.  I.  The  judge  erred 
in  refusing  to  nonsuit  the  plaintiff  on  the  ground  that  the 
plaintiff  had  not  made  out  a  cause  of  action.  1.  The 
words  proven  were  not  actionable  per  %e  without  proof  of 
the  trial  of  an  action  in  which  the  plaintiff  had  been 
sworn  and  testified  as  a  witness.  {Vaughan  v.  EavenSy  8 
John,  109.  Orookshank  v.  Oray,  20  id.  344,  Bullock  v. 
Coofiy  9  Caweuy  30.)  2.  The  materiality  of  the  testimony 
given  by  the  plaintiff,  in  reference  to  which  the  charge  of 
perjury  was  made,  should  have  been  shown  by  the  plaintiff 
to  entitle  him  to  recover.  {Roberta  v.  Champlin^  14  Wend, 
120.)  3.  Whether  the  testimony  was  material  or  not,  is  a 
question  for  the  court,  to  be  determined  from  the  evidence. 
{Power  V.  Price,  16  Wmd.  450.) 

II.  The  judge  erred  in  charging  the  jury  that  "the 
words  that  have  been  spoken  are  actionable  words,"  it  not 
having  been  shown  that  the  words  referred  to  material 
testimony  in  a  trial  or  other  legal  proceeding.  (16  Wend. 
450,  and  cases  cited,) 

III.  The  judge  erred  in  excluding  the  evidence  offered 
by  the  defendant  in  justification  of  the  words  spoken. 
The  answer  is  full  and  specific,  and  contains  distinct 
allegations  of  perjury.  The  word  '*/afe«Zy,"  as  used  in 
the  answer,  implies  malice. 

rV.  The  jujige  erred  in  excluding  the  evidence  offered 
by  the  defendant  in  mitigation  of  damages.  1.  The 
answer  was  plain  and  concise,  and  the  plaintiff  could  not 
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reasonably  insist  that  he  was  misled  thereby,  or  that  it  did 
not  give  him  notice  upon  what  fact  and  circumstances  the 
defendant  based  his  defense.  2.  If  the  facts  alleged  were 
not  sufficient  to  constitute  a  justification,  they  were  cer- 
tainly sufficient  to  be  urged  in  mitigation.  {Bush  v. 
Frosserj  1  Kern.  347,  and  cases  cited,  Bisbey  v.  8haWy  2 
id.  67.  Wachter  v.  Quenzer,  29  N.  Y.  Rep.  547.)  3.  There 
is  nothing  in  section  165  of  the  Code,  requiring  any  notice 
to  the  plaintiff,  whether  the  allegations  of  the  answer  will 
be  urged  in  justification  or  mitigation.  {Code^  §  165.  29 
N.  Y.  Rep.  547.  Billings  v.  WaUer,  28  How.  97.  Van 
Benschoten  v.  Yaple^  13  id.  97.)  4.  The  defendant  may  set 
up  a  justification,  or  he  may  allege  facts  short  of  a  full 
justification,  but  giving  some  color  to  the  charge,  by  way 
of  modification,  or  he  may  do  both  ;  and  in  either  case 
he  may  prove  the  facts  as  they  are,  though  they  fall  short 
of  a  justification;  and  the  jury  may  take  them  into  con- 
sideration for  the  purpose  of  mitigating  the  damages. 
(29  JV.  Y.  Rep.  551.     1  Kern.  347.) 

V.  Assuming  that  notice  should  be  inserted,  then 
objection  could  be  taken  only  by  way  of  demurrer,  upon 
the  ground  that  want  of  notice  might  enable  the  plaintiff 
to  treat  the  answer  as  one  in  bar,  for  the  purpose  of  the 
demurrer.  But  by  going  to  trial,  the  plaintiff  waived 
such  objection,  and  if  the  facts  alleged  were  competent 
for  any  purpose,  they  were  admissible.  No  other  objection 
can  be  taken  on  the  trial. 

A.  M.  Spoonerj  for  the  respondent  I.  The  slanderous 
words  spoken  by  the  defendant  amount  to  a  direct  impu- 
tation of  perjury,  and  any  person  of  ordinary  understand- 
ing, hearing  such  words  uttered  of  another,  would  under- 
stand that  the  speaker  meant  to  charge  the  crime  of 
perjury  upon  the  person  of  whom  he  was  speaking;  and 
when  the  words  are  such  as  naturally  make  the  impression 
upon  the  mind  of  the  hearer  that  the  party  spoken  of  has 
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been  guilty  of  perjury,  it  is  not  incumbent  upon  tbe  party 
prosecuting,  to  prove  affirmatively  that  a  suit  was  pending, 
or  that  the  testimony  given  by  him  was  material.  Here 
tbe  charge  was  general,  and  not  in  regard  to  any  particular 
portion  of  the  evidence.  Even  if  the  charge  be  false 
swearing  in  any  particular  portion  of  the  evidence,  the 
defendant  must  himself  show  its  immateriality  if  he  would 
escape  the  consequences  of  his  slander.  {Power  v.  Priee^ 
16  Wend.  450.  Jacobs  v.  Fylerj  3  HMy  572.  Sherwood  v. 
Chace,  11  Wend.  38.) 

II.  The  evidence  oflfered  by  the  defendant  on  the  trial, 
was  properly  excluded.  1.  It  was  not  competent  in  mitiga- 
tion, because  it  was  not  alleged  in  the  answer  that  it 
would  be  offered  for  that  purpose;  and,  2.  It  was  not 
allowable  in  justification,  because  the  answer  does  not  state 
the  plaintiff  swore  corruptly  and  willfully  false.  If  the  de- 
fendant would  prove  any  fact  in  mitigation  merely,  he 
must  take  his  position  in  the  answer,  and  state  the  object 
of  the  evidence  to  be  in  mitigation.     (5  Sandf,  54,  264, 

2  Kem,  67.)  If  intended  as  a  justification,  the  answer  must 
state  facts,  which,  if  true,  would  make  the  plaintiff  guilty 
of  felonious  false  swearing.  The  answer  comes  far  short 
of  that,  by  omitting  to  state  the  plaintiff  testified  willfully 
and  corruptly  false.      {Clark  v.   LibbU,   16    Wend.   601. 

3  Barb.  599.  20  John.  351.  19  Abb.  97.  Bates  v.  Rose- 
kransy  23  Row.  98,  102.) 

By  the  Courts  James  C.  Smith,  J.  This  is  an  action  for 
slanderous  words  imputing  to  the  plaintiff  the  crime  of 
perjury.  The  only  questions  in  the  case  arise  upon  the 
offer  of  the  defendant,  on  the  trial,  to  prove  in  justifica- 
tion of  the  charge,  and  also  in  mitigation  of  damages,  the 
facts  set  out  in  the  answer.  The  offer  was  overruled,  and, 
I  think,  properly. 

The  substance  of  the  answer  is  that  in  a  certain  suit 
theretofore  pending  before  a  justice  of  the  peace^  tbe 
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plaintiff  was  sworn  as  a  witness^  and  gave  testimony^ 
material  to  the  issue, 'which  was  untrue;  and  that  what- 
ever the  defendant  said  of  the  plaintiff  had  exclusive  ref- 
erence to  such  testimony. 

The  matter  thus  pleaded  and  offered  to  be  proved,  was 
clearly  insufficient  as  a  justification,  because  it  did  not 
contain  an  averment  that  the  plaintiff  knew  the  testimony 
given  by  him  to  be  false,  or  that  he  testified  corruptly. 
In  other  words,  the  averments  in  the  answer  might  be 
true,  and  yet  the  plaintiff  be  innocent  of  the  crime  of 
perjury. 

The  offer  was  equally  insufficient  for  the  purpose  of  miti- 
gating damages.  Mitigating  circumstances  are  those  which 
tend  to  disprove  malice.  The  offer  was  simply  to  prove 
the  allegations  in  the  answer.  The  answer  does  not  aver 
the  absence  of  malice.  It  does  not  allege  that  by  reason 
of  the  facts*  and  circumstances  set  forth,  the  defendant 
believed,  or  had  reason  to  believe,  at  the  time  when  the 
charge  was  made,  that  it  was  true.  For  aught  that  is 
alleged  in  the  answer,  the  charge  was  made  with  a  delib- 
erate purpose  to  injurQ  and  defame  the  plaintiff.  The 
circumstances  set  out  in  the  answer  may  have  had  a  ten- 
dency to  induce  in  the  mind  of  the  defendant  a  belief 
that  the  plaintiff*  had  committed  perjury,  but  if  they  did, 
in  fact,  create  such  belief,  the  defendant  should  have 
alleged  it  in  his  answer.  Not  having  done  so,  the  testi- 
mony was  properly  excluded,  when  offered  in  mitigation. 

This  ruling  is  not  a  departure  from  the  doctrine  of  the 
reported  cases.  In  Biuh  v.  Prosser^  (1  Kern,  347,)  the 
answer,  in  stating  the  circumstances  relied  on  in  mitiga- 
tion, alleged  that  ^'  whatever  was  said  by  the  defendant 
in  relation  to  the  matters  in  the  complaint,  was  said 
without  any  malice  towards  the  plaintiff  or  designed 
to  do  him  injury  in  his  good  name  or  otherwise,  but  the 
same  was  said  in  kindness  to  the  plaintiff  personally^  and 
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to  the  son  of  the  defendant  hy  way  of  remonstrance,  he 
then  being  a  minor." 

In  Bi%ley  v.  ShaWy  (2  Kern,  67,)  no  question  was  made 
as  to  the  sufficiency  of  the  answer.  The  testimony  offered 
by  the  defendant,  by  way  mitigation,  was  received  with- 
out objection.  The  questions,  on  which  the  case  turned, 
arose  on  the  charge  of  the  judge,  and  involved  the  effect 
to  be  given  to  the  circumstances  proved  by  the  defendant 
and  relied  upon  by  him  to  mitigate  the  damages.  But 
the  answer  went  much  further  than  the  one  in  the  present 
case.  The  facts  stated  in  the  answer  were,  that  the  plain- 
tiff had  secretly  and  fraudulently  taken  and  carried  away 
com  belonging,  in  part,  to  the  defendant,  under  circum- 
stances which  induced  the  plaintiff  himself  to  believe  that 
the  taking  was  larceny ;  and  that  he  declared  that  belief 
by  confessing  tliat  he  had  stolen  the  property.  "  On  these 
facts"  said  Buggies,  J.  delivering  the  opinon  of  the  court, 
"  the  jury  might  well  have  found  that  if  the  plaintiff  him- 
self thought  he  had  stolen  it,  the  defendant  might  hon- 
estly and  without  malice  have  believed  so,  when  he  spoke 
the  words  complained  of  as  defamatory." 

The  ruling  made  at  the  circuit,  if  adhered  to  by  the 
courts,  will  have  a  salutary  effect  in  establishing  a  crite- 
rion by  which  an  answer  setting  up  mere  mitigating  cir- 
cumstances may  be  distinguished  from  one  setting  up  a 
justification.  Under  section  165  of  the  Code,  an  amphibi- 
ous form  of  answer  has  sometimes  been  resorted  to,  under 
which,  at  the  circuit,  the  party  interposing  it,  first  attempt- 
ed to  prove  a  justification,  and  failing  in  that,  claimed 
that  the  evidence  should  be  received  in  mitigation.  This 
practice,  if  tolerated,  would  give  a  defendant  the  benefit 
of  either  defense,  or  both  of  them,  at  his  option,  without 
apprising  the  plaintiff  of  the  ground  to  be  taken  against 
him.  To  remedy  this  mischief,  the  Superior  Court  of 
New  York  city  has  held  in  several  reported  cases,  on  de- 
murrer, that  an  answer  setting  up  mitigating  circum- 
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stances  under  section  165,  must  state  that  they  will  be 
given  in  evidence,  solely  in  mitigation  of  damages ;  since 
otherwise  the  plaintiff  has  a  right  to  believe  that  they  are 
relied  on  as  a  bar  to  his  action,  and  upon  that  ground  may 
justly  demur  to  them.  (4  Sandf.  668.  5  id.  54,  264.) 
But  with  all  due  respect,  there  is  no  warrant  for  holding 
that  an  answer  which  sets  up  facts  constituting  a  good  de- 
fense must  also  state  for  what  purpose  proof  of  such  facts 
will  be  offered  at  the  trial.  Merely  giving  a  pleading  a 
name,  does  not  fix  its  character.  Under  the  Code,  facts, 
only,  are  to  be  pleaded ;  their  legal  effect  is  not  proper 
matter  of  pleading.  The  only  test  of  the  sufficiency  of 
a  pleading  is  whether  the  facts  alleged  constitute  a  good 
cause  of  action  or  defense.  A  partial  defense,  as  well  as 
a  complete  bar,  may  be  set  up  in  an  answer.  And  under 
section  165,  circumstances,  by  way  of  mitigation,  (which 
are  a  partial  defense,)  may  be  pleaded  with  or  without  a 
justification.  {Bu%h  v.  Frossevy  sup,)  But  these  two  de- 
fenses are  entirely  distinct  in  their  nature,  and  if  the 
pleader  sets  out  the  issuable  facts  constituting  them,  and 
nothing  more,  neither  of  them  will  be  mistaken  for  the 
other.  In  pleading  circumstances  which  are  claimed  to 
be  proper  in  mitigation  of  damages,  for  the  reason  that 
they  induced  the  defendant  to  believe  that  the  charge 
made  by  him,  complained  of  by  the  plaintiff,  was  true, 
the  fact  of  such  belief,  and  that  it  was  so  induced,  is  an 
essential  one,  and  should  be  distinctly  alleged.  But  such 
an  averment  would  be  improper  in  an  answer  setting  up 
a  justification.  An  answer,  in  justification,  necessarily 
insists  upon  the  truth  of  the  charge,  and  it  must  allege 
facts  showing  that  the  plaintiff  is  guilty  of  the  offense  or 
disreputable  conduct  imputed  to  him — ^but  with  the  motive 
of  the  defendant  in  making  the  imputation,  it  has  nothing 
to  do.  On  the  other  hand,  an  answer,  in  mitigation  im- 
pliedly admits  that  the  charge  was  unfounded  but  denies 
that  it  was  made  maliciously ;  and  where  such  answer 
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undertakes  to  set  up  that  the  charge  was  made  in  a  belief 
of  its  truth,  it  must  allege,  not  only  circumstances  tending 
to  produce  such  belief,  but  also  the  fact  that  such  belief 
so  produced,  existed  in  the  mind  of  the  defendant,  when 
he  made  the  charge. 

The  motion  for  a  new  trial  should  be  denied. 

Ordered  accordingly. 

[MovBOB  Obbbbai.  TbbXi  June  1, 1868.    S.  D.  Smith,  Johnmn  and  /.  a 
Smith,  Juatices.] 


FiTZOERALI)  VS.   BbDFIBLD. 

Words  impntUig  to  a  mechanic  want  of  skill,  or  knowledge  in  his  craft,  are 
actionable  per  m,  if  they  are  clearly  shown  to  have  been  spoken  with  refer- 
ence to  the  plaintiff's  occupation,  and  the  employment  is  one  requiring 
peculiar  knowledge  and  skill. 

In  this  respect  the  authoritiefl  recognise  no  distinction  between  a  learned  pro- 
fession and  a  mechanical  trade ;  and  manifestly  there  is  none,  in  principle. 
Fer  J.  C.  Smith,  J. 

Thus,  to  utter  words  charging  one  who  is  a  mason  by  trede  and  occupation, 
with  gross  want  of  skill,  knowledge  and  capacity  in  his  craft,  and  to  say,  of 
and  concerning  him  and  his  trade,  "  (hat  he  was  no  mechanic ;  that  he  could 
not  make  a  good  wall,  or  do  a  good  Job  of  plastering ;  that  he  was  no  work- 
man ;  and  that  he  was  a  botch,"  is  actionable  j>^  m. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 
The  action  was  for  slanderous  words  uttered  by  the 
defendant,  of  and  concerning  the  plaintiff,  charging  him 
with  want  of  skill  and  capacity  in  his  trade  or  occupation 
of  a  mason.  The  defendant,  in  his  answer,  denied  the 
allegations  of  the  complaint;  and  for  a  further  and  second 
defense  averred,  that  at  the  times  of  the  alleged  speaking 
of  the  words  charged  in  the  complaint,  and  for  some  time 
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previous  thereto,  the  plaintiff  was  and  had  been  a  practical 
stone  and  brick  mason,  carrying  on  and  doing  business  at 
the  village  of  Hornellsville,  and  that  during  such  times 
the  plaintiff  had  done  mason  work  for  the  defendant  and 
others,  at  the  village  aforesaid  and  in  that  vicinity.  And 
that  the  said  mason  work  done  as  aforesaid  by  the  plain- 
tiff, was  not  done  in  a  good,  mechanical  and  workmanlike 
manner;  that  the  same  was  poorly  and  imperfectly  done, 
and  that  it  was  generally  understood  by  those  with  whom 
the  defendant  had  conversed,  and  whom  he  had  heard 
speak  of  the  plaintiff  as  a  mason,  that  he  was  not  a  good 
mechanic,  and  that  he  did  not  understand  his  trade  and 
vocation,  as  a  mason,  and  was  not  competent  to.  do,  and 
did  not  do  work  in  a  proper,  perfect  and  workmanlike 
manner.  And  the  defendant,  in  speaking  of  the  plaintiff 
as  a  mason,  intended  to  speak  of  him  truthfully,  as  he 
understood  his  standing  and  ability  in  that  regard,  without 
any  design  or  wish  to  injure  him  in  his  trade  or  vocation. 
All  of  which  the  defendant  would  prove  and  insist  upon 
on  the  trial  of  this  action,  in  mitigation  of  any  damages 
which  the  plaintiff  might  establish  against  him. 

On  the  trial,  before  the  referee,  the  defendants'  counsel 
objected  to  any  evidence  being  given  under  the  complaint, 
on  the  ground : 

1st  That  no  cause  of  action  is  stated  therein. 

2d.  That  no  words  are  alleged  to  have  been  spoken 
which  are  actionable  in  themselves ;  and 

3d.  That  no  special  damages  nor  pecuniary  are  alleged, 
and  asked  the  referee  to  dismiss  the  complaint  for  the 
reasons  named  in  such  objections.  The  referee  overruled 
the  objections  and  denied  the  motion,  to  which  ruling  and 
decision  the  defendant's  counsel  excepted. 

The  referee  having  heard  the  proofs  and  allegations 
of  the  respective  parties,  found  the  following  facts,  viz. 
That  the  plaintiff  is  a  mason  by  trade  and  occupatioDy 


486      CASES  m  the  supreme  court. 

Fitzgerald  v.  Redfield. 

and  has  since  the  month  of  June^  1862,  resided  at  Hor- 
nellsville,  N.  Y.  and  carried  on  his  said  trade  since  that 
time  as  a  means  of  livelihood.  That  about  the  month  of 
June  or  Julj,  1865,  at  Hornellsville  aforesaid,  a  certain 
conversation  was  held  between  the  defendant  and  one 
Henry  S.  Frisby,  in  which  the  defendant  spoke  of  and 
concerning  the  plaintiflT,  the  following  words :  "  That  the 
plaintiff*  could  not  make  a  good  wall,  or  do  a  good  job  of 
plastering,  and  that  he  was  no  workman^  and  that  he  had 
always  carried  the  hod  till  he  came  here.  That  he  was  a 
botch."  That  about  the  month  of  February,  1867,  at 
Hornellsville  aforesaid,  a  certain  other  conversation  was 
held  between  the  defendant  and  one  Andrew  Wiles,  in 
which  conversation  the  defendant  spoke  of  and  concerning 
the  plaintiff",  the  following  words,  viz.  "  That  the  plaintiff* 
was  no  mechanic.  That  if  he,  (Wiles,)  wanted  a  good 
job  done,  he  had  better  get  Dick  Pinch  to  do  it,  that 
Fitzgerald  was  no  mechanic,  and  had  done  nothing  in  that 
line  but  carry  the  hod  till  he  came  to  Hornellsville.  That 
he  was  not  down  on  him,  but  he  did  not  want  him  to  im- 
pose on  the  people  when  he  was  n6  mechanic,  but  only  a 
botch."  That  about  the  10th  day  of  March,  1867,  at 
Susquehanna  depot,  a  certain  other  conversation  was  held 
between  the  defendant  and  the  said  Andrew  Wiles,  in 
which  conversation  the  defendant  spoke  of  and  concerning 
the  plaintiff  the  following  words,  viz.  "  That  if  not  for 
Davis,  (meaning  the  plaintiff*,)  trusting  out  his  work,  he 
could  not  get  any." 

That  said  words  were  spoken  as  aforesaid  by  the  defend- 
ant of  and  concerning  the  plaintiff,  and  of  his  occupation 
as  a  mason. 

The  referee  found,  as  conclusions  of  law,  Ist.  That 
said  words  spoken  by  the  defendant  of  the  plaintiff*,  and 
his  occupation  as  aforesaid,  were  false  and  slanderous,  and 
uttered  with  intent  to  injure  him  >and  hid  said  business. 
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2d.  That  the  plaintiff  in  consequence  thereof,  had  sua- 
tained  damages  in  the  sum  of  $50,  for  which  he  was 
entitled  to  judgment  with  costs. 

Judgment  being  entered  for  the  plaintiff,  in  accordance 
with  the  report,  the  defendant  appealed. 

Sakea  ^  Stevens^  for  the  appellant.  I.  The  alleged  slan- 
derous words  are  not  actionable  per  se.  To  say  of  the 
plaintiff  that  he  is  "  no  mechanic  but  only  a  botch,"  does 
not  in  any  manner  affect  the  plaintiff's  character.  It  in- 
volves no  charge  of  moral  turpitude.  It  charges  no 
misconduct  in  his  trade  or  occupation.  "To  make  the 
speaking  of  the  words  wrongful,  they  must  in  their  nature 
be  defamatory."  (  Vicars  v.  Wileocks,  8  Hast,  1.  17  N.  Y. 
Rep.  54.  MaUock  v.  Miller^  2  Barh,  630.  Redman  v.  Pynej 
1  Mod.  19.  1  HUl  m  Torts,  317.  Jones  v.  Parde,  1  Mod. 
272.  TuUy  v.  Alemn,  11  id.  221.)  It  necessarily  follows 
that  the  words  must  be  disparaging  to  character.  It  will 
be  seen  that  in  all  the  cases  where  words  are  actionable 
per  se  by  reason  of  being  spoken  concerning  one's  trade 
or  occupation,  except  the  learned  professions,  or  trades- 
men whose  business  it  is  to  buy  and  sell,  the  slanderous 
words  in  some  way  affected  the  character  by  charging 
dishonesty  or  misconduct  in  the  business.  In  the  case  of 
FowUs  V.  Bowen^  (30  N.  Y.  Rep.  20,)  the  alleged  slander- 
ous words  charged  the  plaintiff*  with  dishonesty  as  a  clerk. 
In  this  case  the  court  states  the  rule  to  be  as  follows: 
"  Any  charge  of  dishonesty  against  an  individual  in  con- 
nection with  his  business,  whereby  his  character  in  such 
business  may  be  injuriously  affected,  is  actionable."  Ap- 
proving Van  Tassel  v.  Capron,  (1  Benioy  250.)  In  that 
case  the  plaintiff,  who  was  a  justice  of  the  peace,  was 
charged  as  being  a  blackleg,  and  being  in  a  combination 
to  cheat  strangers.  Judgment  was  given  for  the  defendant 
and  this  rule  recognized,  viz.  "  Where  words  are  actionable 
only  on  account  of  the  official  or  professional  character  of 
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the  plaintiflE",  it  is  not  enough  that  they  tend  to  injure  him 
in  his  office  or  calling,  hut  they  must  relate  to  his  official 
or  husiness  character,  and  impute  misconduct  to  him  in 
that  character."  In  Burtck  v.  Nickersan,  (17  John.  217,) 
the  charge  against  a  blacksmith  of  keeping  false  books, 
implied  misconduct.  The  definition  of  the  term  slander 
per  se,  as  stated  in  the  elementary  works,  that  it  consists  in 
falsely  and  maliciously  charging  another  with  the  com- 
mission of  some  public  offense,  or  the  breach  of  some 
public  trust,  or  with  any  matter  in  relation  to  his  particular 
trade  or  vocation  and  which,  if  true,  would  render  him 
unworthy  of  employment,  will  not,  in  the  light  of  the 
adjudged  cases,  include  this  case.  The  phrase  ^^  unworthy 
of  employment,"  when  applied  to  a  mechanic  or  laborer, 
must  evidently  have  reference  to  moral  unfitness  in  con- 
nection with  the  vocation,  and  not  to  the  relative  degree 
of  ability  or  skill  to  labor.  If  otherwise,  it  would  be  very 
unsafe  to  discuss  by  comparison  or  otherwise  the  relative 
ability  of  mechanics  to  labor. 

II.  The  facts  found  by  the  referee,  do  not  authorize 
the  first  conclusion  of  law  found  by  him  in  his  report 
The  words  spoken,  as  found  by  the  referee,  were  not  false 
and  slanderous,  and  uttered  with  intent  to  injure  the 
plaintiff  in  his  business,  as  matter  of  law.  The  fact  that 
the  plaintiff  was  a  mason  by  trade  and  occupation  does 
not  determine  any  particular  degree  of  skill  or  ability  a« 
a  mechanic  of  which  courts  will  take  judicial  notice,  either 
to  make  a  wall  or  do  a  job  of  plastering.  The  word 
"botch"  when  applied  to  a  mason  is  not  a  very  severe 
term.  It  refers  to  the  work  done,  and  not  to  the  person. 
The  other  words  are  words  of  comparison.  Not  any  of 
the  alleged  words  imply  malice  as  matter  of  law.  They 
do  not  charge  the  plaintiff  with  any  illegal  or  immoral  act, 
nor  are  they  sufficiently  censorious  to  base  an  action  of 
Blander  upon.    {EaUooh  v.  Miller ,  9upra,) 
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•  m.  The  referee,  not  having  found  as  a  fact  that  the 
plaintiff  sustained  any  damage,  was  not  authorized  to  find 
as  he  did  in  his  report,  that  as  matter  of  law  ^^  the  plain- 
tiff, in  consequence  thereof,  has  sustained  damages  in  the 
sum  of  1^50."  If  the  words  were  actionable  without  any 
special  damage,  as  matter  of  law  the  plaintiff  only  sus- 
tained nominal  damages.  The  statute,  {Oodsy  §  272,)  is 
imperative  that  the  referee  shall  find  his  conclusions  of 
fact  and  law  separately.  The  referee  has  complied  with 
this  statute.  After  the  referee,  who  is  the  court,  has  de- 
clared the  law  from  the  facts  found,  that  the  plaintiff  has 
sustained  950  damages,  the  plaintiff  is  not  at  liberty  to 
claim  that  the  court  intended  something  different  from 
that  stated  in  the  written  report,  which  is  equivalent  to  a 
decision  of  the  Supreme  Court,  to  stand  as  the  law  of  the 
case  until  reversed. 

IV.  The  referee  erred  in  denying  the  motion  for  a  non* 
suit,  and  in  overruling  the  defendant's  objections  to  any 
evidence  being  given  under  the  complaint. 

Bemis  ^  JVear,  for  the  respondent.  I.  The  words  laid 
in  the  complaint,  and  found  proved  by  the  referee,  are 
actionable,  per  se.  In  the  conversation  had  with  the  wit- 
ness Wiles,  the  defendant,  among  other  things,  said,  "  That 
the  plaintiff  was  no  mechanic,  and  had  done  nothing  in 
that  line  except  carry  the  hod,  till  he  came  to  Hornells- 
ville."  "  That  he  was  not  down  on  him,  but  did  not  want 
him  to  impose  on  the  people  when  he  was  no  mechanic, 
but  only  a  botch.  That  Wiles  had  better  get  Pinch  to  do 
the  work.  That  if  it  was  not  for  his  trusting  out  his  work 
he  would  not  get  any."  In  the  conversation  with  Frisby, 
the  defendant  said,  "  That  the  plaintiff  could  not  make  a 
good  wall  or  a  good  job  of  plastering,  and  that  he  was  no 
workman."  "That  he  was  a  botch."  These  conversa- 
tions were  directed  very  plainly  to  the  plaintiff  in  his  voca^ 
tian  or  trade  and  were  clearly  so  directed  with  a  view  to 
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prevent  his  being  employed  by  Wiles  and  Frisby,  and  are 
connected  with  much  other  conversation  tending  to  injure 
the  plaintiff  in  his  business,  and  showing  malice.  There 
is  no  doubt  or  dispute  about  the  plaintiff's  being  at  the 
time  engaged  in  carrying  on  the  business  of  a  mason  for  a 
livelihood.  That  is  slanderous  which  spoken  of  the  plain- 
tiff in  his  business,  "  may  impair  or  hurt  his  trade  or  liveli- 
hood." (3  Black.  Com.  123.)  Also,  it  is  slanderous  to 
charge  another  with  "  any  matter  in  regard  to  his  trade  or 
vocation,  which,  if  true,  would  render  him  unworthy  of 
employment  (1  Kent*8  Com.  628,  9th  ed.  1  Starkie  on 
SlandeTy  pp.  136,  137.)  "The  action  extends  to  words 
spoken  of  a  person  in  any  lawful  employment."  (1  Starkie, 
127.)  "The  humility  of  the  employment  or  occupation 
is  no  objection,  either  in  law  or  reason,  to  the  action.'' 
(Id.  128.)  "The  words  are  actionable,  whether  they 
relate  to  the  plaintiff's  honesty,  his  credit,  or  the  excel- 
lence of  the  wares  in  which  he  deals."     (Id.)     The  words 

^.^^  "He  knows  not  how  to  make  a  watch,"  are  actionable. 

^  ^  ^  (1  Mo\A.  19.)  To  accuse  a  midwife  of  ignorance,  is  action- 
able. (1  Vent.  21.)  To  say  a  physician  is  no  scholar,  is 
actionable.  (6  Bacon's  Abr.  215.)  These  cases  sufficiently 
answer  the  appellant's  claim  that  words,  to  be  actionable, 
must  impute  moral  turpitude. 

n.  But  special  damages  are  alleged  and  proved  as  laid 
in  the  complaint.  This  might  properly  be  shown,  either 
as  the  gist  of  the  action,  or  as  matter  of  aggravation. 
(2  Starkie  on  Slander,  62.)  Wiles  shows  the  loss  of  his 
work  by  the  plaintiff  wholly  from  the  words  spoken  by 
the  defendant.  Frisby's  evidence  shows  the  same  as  to 
his  work.  Loss  of  a  customer  is  special  damage.  (1  Star- 
kie on  Slander,  203.  1  Wend.  506.  2  Sill,  309.)  The 
assertion  made  by  the  defendant's  counsel,  that  Wiles  and 
Frisby  did  not  own  the  lots  where  the  work  was  done, 
was  without  any  force,  as  it  could  not  be  material  who  had 
title,  so  long  as  Wiles  and  Frisby  employed  the  men,  and 
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gave  out  or  withheld  employment,  as  they  saw  fit  As  to 
these  parties,  it  was  the  work  of  whoever  exercised  the 
power  of  employing  the  workmen,  as  that  power  was  all 
that  was  material  in  this  ease. 

III.  JTermlliger  v.  Wands,  (17  N.  Y.  Rep.  54,)  and  Hair 
lock  V.  Miller^  (2  Barh.  630,)  have  no  application  to  a  case 
where  the  words  relate  to  the  plaintiff  in  his .  vocation  or 
trade.  Each  of  these  decisions  rests  upon  grounds  entirely 
without  force  or  application  in  this  case. 

IV.  No  exception  can  be  available  that  the  conversa- 
tion alleged  with  Frisby  took  place  at  a  different  time  from 
that  set  out  in  the  complaint  It  not  being  barred  by  the 
statute  of  limitations,  "  the  allegation  of  time  is  immate- 
rial."    (22  Barb.  87.) 

By  the  Courts  James  C.  Smith,  J.  The  plaintiff  is  a 
mason  by  trade  and  occupation,  and  carries  on  his  trade 
as  a  means  of  livelihood.  The  defendant,  at  various  times, 
uttered  words  charging  the  plaintiff  with  gross  want  of 
skill,  knowledge  and  capacity  in  his  craft,  and,  among 
other  things,  said  of  him,  "  that  he  was  no  mechanic ;  that 
he  could  not  make  a  good  wall,  or  do  a  good  job  of  plas- 
tering; that  he  was  no  workman;  and  that  he  was  a 
botch." 

The  only  question  is  whether  the  words  proved,  having 
been  publicly  spoken  of  and  concerning  the  plaintiff,  and 
of  his  trade,  are  actionable  per  %e.  It  is  claimed  by  the 
counsel  for  the  appellant  that  they  are  not  actionable,  as 
they  involve  no  charge  of  moral  turpitude  or  of  miscon- 
duct on  the  part  of  the  plaintiff  in  his  trade  or  occupation, 
and  therefore  do  not  in  any  manner  affect  his  character. 
But  in  actions  founded  on  this  species  of  defamation,  the 
question  is  not  whether  the  plaintiff  has  suffered  in  his 
general  reputation ;  it  is  whether  he  has  been  prejudiced 
in  his  employment  It  is  said  by  a  learned  author  that  if 
the  injurious  words  clearly  relate  to  the  plaintiff,  and  his 
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eccuptUian,  they  are  actionable,  whether  they  affect  his 
integrity,  his  knowledge,  skill  or  diligence,  his  credit  or 
the  subject  matter  in  which  he  deals.  {StarkU  on  Slander^ 
130.)  It  is  contended,  however,  by  the  appellant's  coun- 
sel that  the  rule  above  stated  extends  only  to  words  spoken 
of  men  in  their  office  or  profession,  and  does  not  apply 
where  the  employment  is  of  a  mere  mechanical  nature. 
But  that  is  not  the  law.  The  only  distinction  between  the 
learned  professions  and  mere  mechanical  occupations  in 
respect  to  the  nature  of  the  words  necessary  to  maintain 
the  action,  is  stated  by  the  same  author,  thus:  "Where 
the  office,  profession  or  employment  of  the  plaintiff, 
requires  great  talent  and  high  mental  attainments,  general 
words,  imputing  want  of  ability,  are  actionable,  without 
express  reference  to  his  particular  character,  for  they 
necessarily  include  an  ability  to  discharge  the  duties  of 
such  a  situation ;  but  where  the  employment  is  of  a  mere 
mechanical  nature,  the  words,  to  be  actionable,  must  be 
applied  to  it  clearly  and  unequivocally."  {P.  136.)  The 
author  refers  to  several  cases  illustrating  each  branch  of 
the  rule.  Thus,  on  the  one  hand,  it  has  been  held,  that 
to  say  of  a  barrister,  generally,  that  he  is  a  "dunce,*'  is 
actionable,  the  word  dunce  being  commonly  taken  to 
mean  a  person  of  dull  capacity,  who  is  not  fit  to  be  a 
lawyer.  (Peard  v.  JohneSy  Ore.  Car.  382.)  So,  to  say  of  a 
physician  that  he  is  "  no  scholar,"  is  actionable,  a  learned 
education  being  considered  to  be  an  essential  qualification 
in  the  medical  profession.  (6  Bacon^s  Abr.  215.)  On  the 
other  hand,  it  has  been  held  that  it  is  actionable  to  say  of 
an  apothecary,  "  It  is  a  world  of  blood  he  has  to  answer 
for  in  this  town;  through  his  ignorance  he  did  kill  a 
woman  and  two  children  at  Southampton ;"  and  to  say  of 
a  midwife,  "  Many  have  perished  for  her  want  of  skill  ;*' 
these  words  being  spoken  with  reference  to  the  particular 
occupation  of  the  plaintiff,  and  clearly  imputing  a  want  of 
knowledge,  skill  or  diligence  in  its  exercise. 
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In  the  case  oi  Redmond  v.  Pyne^  (1  Mod.  19,)  the  words 
spoken  of  a  watchmaker  were,  "He  is  a  bungler,  and 
knows  not  how  to  make  a  good  piece  of  work."  After 
verdict  for  the  plaintiflE*,  the  words,  on  motion  in  arrest  of 
judgment,  were  held  by  the  court  not  to  be  actionable,  not 
having  been  laid  to.be  of  the  plaintiff's  trade;  but  it  was 
said  that  had  the  words  been,  "  he  knows  not  how  to  make 
a  good  watch,"  they  would  have  been  actionable. 

Upon  authority,  therefore,  words  imputing  to  a  mechanic 
want  of  skill,  or  knowledge  in  his  craft,  are  actionable 
per  «e,  if  they  are  clearly  shown  to  have  been  spoken  with 
reference  to  the  plaintiff's  occupation,  and  the  employ- 
ment is  one  requiring  peculiar  knowledge  and  skill. 

In  this  respect  the  authorities  recognize  no  distinction 
between  a  learned  profession  and  a  mechanical  trade,  and 
manifestly,  there  is  none  in  principle. 

In  the  present  case,  not  only  did  the  words  themselves 
distinctly  refer  to  the  plaintiff's  trade,  but  the  referee  has 
found  the  fact  that  they  were  spoken  of  and  concerning 
the  plaintiff,  and  of  his  occupation  as  a  mason. 

The  judgment  should  be  aflirmed. 

Judgment  affirmed. 

[MoiTBOs  Gbitbral  Tebm,  June  1,  1868.  JST.  D.  SmUh^  Johnson  and  /.  C, 
Smith,  Justices.] 


The  Board  of  Supervisors  of  the  County  of  Monroe,  vs. 
John  L.  Budlono. 

A  husband  who  is  ready,  able  and  willing  to  support  his  wife,  and  who  gives 
her  no  Just  cause  or  occasion  to  abandon  him  or  leave  his  bed  and  board, 
cannot  be  compelled  to  support  her  elsewhere  than  at  his  own  house  or 
home,  if  he  has  one,  by  any  private  person,  or  by  the  town  or  county ; 
whether  she  be  sane  or  insane.  His  liability  for  necessaries  provided  by 
other  persons,  for  her  support,  rests  entirely  upon  the  ground  of  his  neglea 
or  de&ult. 
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the  said  Clarissa  Budlong  be  admitted  into  the  state  lunatic 
asylum,  at  Utica^  pursuant  to  the  provisions  of  the  act 
aforesaid. 

Given  under  my  hand  at  Rochester,  this  16th  day  of 
June,  1864." 

This  was  accompanied  by  the  certificate  of  the  county 
clerk  that  the  person  signing  the  same  was  county  judge  of 
Monroe  county,  and  that  the  signature  thereto  was  genuine. 

To  the  admission  of  the  judge's  certificate,  the  defend- 
ant, by  his  counsel,  objected,  upon  the  grounds  : 

1st.  That  it  was  incompetent  and  immaterial,  as  against 
him. 

2d.  That  he  was  not  a  party  to,  or  notified  of,  the  pro- 
ceedings in  which  it  was  made. 

But  the  court  overruled  the  objection  and  admitted  the 
evidence ;  to  which  the  defendant  duly  excepted. 

The  said  certificate  was  then  read  in  evidence  by  the 
plaintiff's  counsel. 

The  plaintiff  thereupon  offered  in  evidence  an  instrument 
in  writing,  of  which  the  following  is  a  copy : 

"  State  of  New  York,  ) 
Monroe  County^        J 

We,  the  undersigned,  trustees  of  the  Insane  Asylum  of 
the  county  of  Monroe,  do  hereby  approve  of  the  certificate 
of  John  C.  Chumasero,  Esq.  in  the  case  of  Clarissa  Bud- 
long ;  and  we  do  hereby  designate  the  State  Lunatic  Asy- 
lum, as  the  proper  place  to  which  said  Clarissa  Budlong 
shall  be  sent,  and  do  hereby  consent  to  her  being  sent  to 
that  institution.  H.  F.  Montgomeby, 

Dated  June  16th,  1864.  E.  M.  Parsons." 

To  the  admission  of  which  the  defendant,  by  his  counsel, 
objected,  on  the  same  grounds  as  those  above  stated  in 
reference  to  the  judge's  certificate. 

The  court  overruled  the  objection  and  admitted  the 
evidence^  and  the  defendant  excepted.  ^ 
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The  said  writing  was  then  read  in  evidence  by  the  plain- 
tiffs' counsel.  The  plaintiffs  then  offered  to  prove  by  a 
witness  that  the  defendant  and  Clarissa  Budlong  were 
hasband  and  wife ;  and  that  in  pursuance  of  the  county 
judge's  certificate,  the  said  Clarissa  was  received  into  the 
insane  asylum  at  Utica,  on  the  17th  of  June,  1864;  and 
that  the  charges  for  her  care  and  maintenance  thereat, 
with  interest  on  the  several  sums  from  the  time  of  the 
payment  thereof  to  the  present  time,  were  J278.41 ;  and 
that  the  same  had  been  paid  by  the  plaintiffs  before  the 
commencement  of  this  action.  To  this  the  defendant,  by 
his  counsel, .  objected  upon  the  ground  that  it  was  imma- 
terial. But  the  court  overruled  the  objection  and  the 
defendant  duly  excepted.  They  also  proved  by  the  super- 
intendent of  the  poor  of  the  county  of  Monroe,  that  he 
.  received  notice  of  examination  of  Mrs.  Budlong,  touching 
her  insanity,  before  Judge  Chumasero ;  it  was  the  usual 
notice ;  he  thought  it  was  in  writing. 

Here  a  statement  was  read  in  evidence  to  the  effect  that 
the  Qharges  paid  by  the  plaintiffs,  to  the  amount  of  $278.41, 
including  interest,  were  correct  and  proper  charges  for  the 
asylum  against  the  plaintiffs,  and  were  the  regular  and 
lawful  charges. 

Thereupon  the  plaintiffs  rested. 

The  defendant  then  moved  for  a  nonsuit,  and  that  the 
complaint  herein  be  dismissed,  upon  the  foUowing.grounds : 

Ist.  That  the  plaintiffs  had  made  out  no  cause  of  action 
against  the  defendant. 

2d.  That  no  notice  of  the  proceedings  before  the  county 
judge,  upon  which  he  had  granted  the  certificate,  had 
been  given  to  the  defendant. 

3d.  That  the  said  certificate  was  void,  because  it  did  not 
state  that  the  said  Clarissa  became  insane  within  one  year 
next  previous  to  the  date  thereof,  nor  did  it  state  that  sat- 
isfactory proof  had  been  adduced  before  him  that  she  had 

Vol.  LI.  32 
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become  insane  within  one  year  next  prior  to  the  date  of 
his  certificate. 

4th.  That  the  defendant  was  not  liable  for  the  expenses 
incurred,  for  the  reason, 

1.  That  the  act  of  1842,  chapter  135,  does  not  apply  to 
the  husband  of  an  insane  wife. 

2.  That  no  proceedings  had  been  taken  to  render  the 
husband  liable  under  any  statute. 

3.  That  he  was  not  liable  at  common  law.  No  evidence 
having  been  given  that  the  defendant  had,  at  any  time, 
refused  or  neglected  to  provide  for  his  wife ;  or  of  his  in- 
ability to  do  so ;  or  that  the  plaintiff  had  advanced  any 
money  or  necessaries  upon  his  credit. 

The  court  denied  the  motion  and  the  defendant's  coun- 
sel excepted.     The  defendant  then  offered  to  prove, 

Ist.  That  the  said  Clarissa  did  not  become  insane  within 
one  year  prior  to  the  date  of  the  certificate.  2d.  That  she 
was  not  at  the  time  of  the  granting  of  said  certificate,  or 
at  any  time  prior  thereto,  in  indigent  circumstances,  nor  a 
pauper.  3d.  That  she  had  at  that  time  and  at  all  times 
since,  a  separate  property,  suflBicient  for  her  maintenance 
and  support.  4th.  That  the  defendant  was  at  all  times, 
before  and  since  said  certificate  and  the  application  therein 
referred  to,  able,  ready  and  willing  to  support  and  main- 
tain the  said  Clarissa  and  take  care  of  her  in  sickness  and 
in  health.  5th.  That  prior  to  such  application  in  said  cer- 
tificate referred  to,  and  on  or  about  the  first  day  of  April, 
1860,  the  said  Clarissa  left  his  house  without  his  consent 
and  against  his  wishes  and  remonstrance,  and  without  any 
cause  or  provocation,  and  went  to  reside  at  the  residence 
of  her  son,  by  a  former  husband,  where  she  continued  to 
reside  until  taken  to  the  insane  asylum.  That  she  refused 
to  return  to  him.  6th.  That  the  said  son  was  of  abundant 
pecuniary  ability  at  the  time  of  such  removal,  and  at  all 
times  within  five  years  past,  to  support  and  maintain  the. 
said  Clarissa,    7th.  That  the  defendant  has,  at  all  times, 
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been  able  and  willing  to  provide  for  and  keep  the  said 
Clarissa,  whether  sane  or  insane,  at  his  own  house. 
8th.  That  no  notice  was  ever  given  to  the  defendant,  or 
request  made  to  him,  to  take  care  of  or  provide  for  his 
wife,  or  maintain  her.  9th.  That  he  never  refused,  or  de- 
clined, or  omitted  to  do  so.  The  court  excluded  each 
branch  of  the  evidence,  and  the  defendant  excepted,  sepa- 
rately to  each  decision. 

The  defendant  then  oflfered  to  prove,  as  a  whole,  the 
several  facts  above  singly  presented ;  but  the  court  held 
and  decided  that  such  evidence  was  inadmissible  and  ex- 
cluded the  same,  to  which  decision  the  defendant  duly 
excepted. 

It  was  admitted  by  the  defendant  that  if  the  plaintiffs 
were  entitled  to  recover  it  should  be  the  sum  of  $278.41. 

The  court  thereupon  directed  the  jury  to  find  a  verdict 
for  the  plaintiff^  for  the  amount  above  stated,  and  they 
thereupon  rendered  a  verdict  in  favor  of  the  plaintiffs  and 
against  the  defendant,  for  the  sum  of  $278.41 ;  and  the 
court  directed  the  exceptions  above  stated  to  be  heard  in 
the  first  instance,  at  the  general  term.  The  plaintifis  to 
have  leave  to  enter  judgment,  to  stand  in  the  meantime  as 
security. 

D.  O.  Hyde^  for  the  plaintiff.  L  It  was  competent  for  the 
legislature  to  provide  means  for  the  custody,  maintenance 
and  restoration  to  soundness  of  mind  of  all  citizens  of  the 
state  laboring  under  the  visitation  of  insanity,  and  to 
make  liable  for  reimbursement  to  the  county  for  expenses 
in  the  asylum,  such  relatives  as  were  bound  to  support 
them  when  ovA  of  the  asylum.  This  was  not  disputed  on 
the  trial.  The  organic  act  was  passed  in  1842,  and  is 
entitled  "  An  act  to  organize  the  state  lunatic  asylum  and 
mare  effectually  to  provide  for  th^  care^  maintenance  and 
recovery  of  the  insane."  (2  JS.  S.  art.  2,  title  2,  ch.  20.)  An 
examination  of  the  whole  act  is  necessary  to  a  proper 
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understanding  of  the  questions  invdlved  in  this  case. 
[This  examination  is  omitted.] 

II.  It  was  not  the  intention  of  the  legislature,  that  the 
relatives  or  friends  of  that  class  of  insane,  contemplated 
by  the  26th  and  43d  sections,  should  be  notified  of  the 
application  to  the  judge.  If  tlie  legislature  had  so  intended 
it  would  have  provided  for  it,  and  the  time  and  manner 
of  such  notice.  Instead  of  this,  we  find  that  notice  is  to 
be  given  to  a  public  officer,  who  represents  all  the  people 
of  the  county  in  his  official  position,  and  the  county  is  the 
only  party  liable  to  the  asylum  in  cases  of  this  kind.  For 
the  purposes  of  the  county  and  asylum,  no  other  notice 
was  necessary  or  pertinent  The  legislature  did  not 
intend  that  a  relative  liable  for  the  support  of  the  lunatic, 
should  in  any  manner  be  allowed  to  appear  as  a  party^  or 
have  a  greater  voice  in  the  question  to  be  decided  than  the 
witnesses  or  neighbors.  If  it  had  it  would  have  said  so. 
But,  on  the  contrary,  the  mode  and  manner  of  the  whole 
proceeding  is  pointed  out,  and  no  such  party  or  inter- 
ference is  contemplated.  The  policy  of  the  law  is  to 
investigate  the  case  by  competent  evidence,  and,  if  made 
out,  to  send  the  lunatic  to  an  institution,  prepared,  at 
great  expense,  by  the  state,  for  the  restoration  of  his 
mind,  whether  his  relatives,  or  even  himself,  be  willing  or 
unwilling.  The  choice  and  opinion  of  relatives,  have  been 
wisely  unprovided  for,  as  the  appellant's  conduct  in  this 
case  shows.  The  legal  liability  of  the  county  was  fixed, 
and  it  paid^  and  it  now  brings  its  action  to  recover  for  the 
money  paid,  of  which  the  defendant  has  full  notice ;  he 
has  his  day  in  court,  and  among  other  things  pleads  a 
denial  and  a  divorce.  Did  the  legislature  intend  that  the 
order  of  the  judge,  duly  authenticated,  should  be  eanelu- 
9ive  evidence  of  the  facts  therein  recited  ?  It  would  seem 
so ;  for  that  is  made  thg  authority  on  which  to  receive  the 
patient.  The-  language  (§  26)  is  imperative,  that  he  shaU 
be  admitted  on  such  order,  and  shall  be  supported  at  the 
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expen$e  of  the  county,  No  other  or  additional  evidence  is 
specified.  It  is  the  result  of  the  investigation,  and  is  the 
highest  evidence  that  could,  in  th^  nature  of  the  case,  be 
produced.  It  is  the  original  order  itself.  It  is  a  warrant 
The  asylum  cannot  go  behind  the  order  and  deny  or 
qualify  it.  The  steward  has  no  discretion  as  to  whom  he 
shall  charge  for  the  support.  He  can  charge  only  to  the 
county  from  which  the  patient  is  sent  The  treasurer  of 
the  county  has  no  discretion  as  to  whether  he  will  pay 
the  bills  sent  him  by  the  treasurer,  nor  the  supervisors,  as 
to  whether  they  will  assess  and  levy  the  tax.  The  certifi- 
cates of  the  county  clerk  and  the  trustees  of  the  insane 
asylum  of  the  coimty  of  Monroe,  were  both,  competent 
and  material  evidence,  provided  the  judge's  order  was 
competent ;  the  former  by  the  terms  of  the  act  aforesaid, 
and  the  latter  by  statute  relating  to  the  county  asylum. 
They,  also,  are  the  highest  evidence  of  the  facts  therein 
stated.     This  is  too  plain  for  argument 

m.  The  grounds  of  the  motion  for  a  nonsuit  were  not 
well  taken,  because :    1.  A  cause  of  action  was  made  out. 
2.  No  notice  of  the  proceedings  to  the  defendant  was 
necessary,  as  before  shown.     3.  The  statute  nowhere  re- 
quires that  the  certificate  of  the  judge  should  state  ^^in 
hcee  verba''  that  the  lunatic  became  insane  within  one  year 
next  previous  to  the  date  thereof.     The  26th  and  43d 
sections   contain   all  the  requirements  on   that  subject 
The  41st  section  requires  that  he  should  certify  that  satis- 
factory proof  has  been  adduced,  showing  the  person  in- 
sane ;  and  the  43d,  that  satisfactory  proof  has  been  adduced 
that  he  became  insane  within  a  year  next  prior  to  the  date 
of  the  certificate.     The  evidence  of  insanity  and  the  period 
thereof,   is   the  satisfactory  proof  referred  to.     No  other 
certificate  of  either  of  those  facts  is  required;  and  the 
judge's  certificate  is  full  and  clear  on  those  points.    4  The 
defendant  is  liable,  and  the  act  of  1842,  does  apply  to  him. 
The  defendant  as  htMand  was  bound  to  support  his  wife 
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out  of  the  asylum  when  insanej  as  well  as  when  sane.  N*o 
exception  is  made  in  favor  of  the  husband.  Any  person 
bound  to  support  the  insane  if  not  sent  to  the  asylum,  is 
bound  to  pay  the  county  what  it  had  to  pay  for  support 
while  in  the  asylum  (§§  36  and  37.)  The  36th  section  as 
applied  to  this  case,  meaTis  bound  to  pay  the  county,  as  no 
relative  or  lunatic  sent  by  the  judge  is  liable  to  the  asylum 
at  all.  All  the  statutory  proceedings  necessary  to  render 
the  husband  liable,  (to  the  county,)  were  taken.  He  was 
liable  at  common  law  for  her  support,  when  out  of  the  asy- 
lum whether  sane  or  insane,  and  if  insane  her  absence  from 
his  house  would  not  excuse.  Whether  the  defendant  had 
neglected  or  refused  to  provide  for  her,  or  whether  he  was 
able,  or  the  fact  that  the  county  did  not  advance  or  pay 
upon  his  credit,  were  matters  of  no  importance.  The 
wife  was  insane,  having  no  judgment,  volition,  or  moral 
responsibility;  and  the  common  law  rules  in  relation  to  the 
liability  of  the  husband,  are  not  so  monstrous  as  to  bind 
him  for  support  when  she  least  needs  it,  and  absolve  him 
when  she  most  needs  it.  Here  was  a  necessity  for  which 
the  husband  could  not  provide.  The  state  undertook  it 
and  made  the  several  counties  liable  in  the  first  instance, 
with  a  remedy  over  against  the  husband.  It  was  a  high 
necessity,  infinitely  above  all  merely  animal  wants.  Was 
not  this  in  effect  an  application  of  the  husband's  common 
law  liability  for  a  new  want?  What  are  to  be  deemed 
necessaries,  must  depend  upon  the  degree  of  civilization. 
It  is  high  time  the  law  should  raise  its  standard  as  the 
age  is  already  a  century  in  advance  of  it.  But  the  hus- 
band was  not  notified  of  the  proceedings.  What  if  be 
had  been  ?  Could  he  build  an  asylum  in  a  day,  and  meet 
the  necessity?  It  is  an  idea  descended  from  barbarism 
that  the  wife  is  his  servant  or  slave,  and  cannot  be  cared 
for  at  his  expense  in  so  great  an  exigency,  without  notice 
to  him.  Suppose  he  had  been  in  California,  or  unknown. 
Are  the  rights  of  a  whole  people  to  be  suspended  until  he 
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appears.  In  different  proceedings,  and  by  other  statates 
where  notice  is  provided  for,  the  notice  is  given  to  the 
party  primarily  liable,  but,  in  this  the  defendant  is  not 
primarily  liable. 

IV.  The  first,  second  and  third  offers  of  the  defendant 
were  properly  excluded.  The  judge's  certificate  was  con- 
clusive evidence  on  all  those  points.  If  it  was  open  to 
contradiction  in  one  respect,  it  was  in  all ;  and  the  ques- 
tion of  insanity,  itBelf^  might  have  been  tried  and  a  verdict 
rendered  against  the  certificate,  even  though  it  had  been 
founded  on  the  verdict  of  a  jury  before  the  judge.  The 
offers  numbered  from  four  to  nine  were  each  and  all 
properly  excluded,  if  the  foregoing  views  of  the  policy  of 
the  law  are  correct 

V.  The  design  and  meaning  of  the  act  is  that  an  appli- 
cation to  the  judge  may  be  made  by  any  one,  and  an 
investigation  of  the  question  of  insanity  be  had  without 
notice  to  any  person,  except  the  officers  therein  named, 
and  if  the  person,  on  whose  behalf  the  application  is  made, 
be  an  indigent  insane,  not  a  pauper,  and  such  insanity  has 
occurred  within  one  year  next  prior  to  the  application, 
such  person  may  be  sent  to  the  asylum  at  the  expense  of 
the  county ;  and  any  person  liable  to  support  the  patient 
out  of  the  asylum,  shall  be  liable  to  reimburse  the  county 
for  the  lawful  expenses  paid  by  it  on  account  of  the 
patient  while  in  the  asylum ;  the  limited  period  fixed  by 
law.  By  the  act  of  1842,  the  legislature  recognized  the 
fact  that  the  asylum  was  a  necessity  of  modern,  civiliza- 
tion, and  knowing  that  no  individual  could  provide  the 
requisite  means  at  home,  gave  the  county  the  right  to 
reimburse  itself  from  the  relative  liable  for  the  patient's 
support,  as  fully  and  completely  as  though  the  necessity 
had  been  food,  clothing  or  medical  attendance.  It  merely 
recognized  the  fact  that  the  mind  is  as  precious  as  the 
body ;  and,  that  a  claim  for  the  restoration  of  deranged 
intellect,  is  as  good  as  a  claim  for  bread.    It  did  not  rii^ 
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above  the  actual  wants,  or  the  average  intelligence  of  the 
age.  It  did  not  infringe  individual  rights,  any  more  than 
the  law  relating  to  the  persons  and  estates  of  drunkards 
and  idiots,  or  the  sanitary  laws.  It  conceived  the  rational 
idea,  that  a  part  of  the  insane  might  be  cured,  and  that  a 
proper  place  was  a  necessity.  The  course  of  proceeding 
is  and  ought  to  be  summary,  simple  and  efficient,  and  is 
not  void,  merely  because  the  husband  is  not  notified  of 
the  first  step,  or  made  a  party  to  it  The  liability  of  and 
payment  by  the  county  is  only  one  of  the  conditions  of 
his  liability  to  the  county.  The  defendant  may  show  that 
he  is  not  a  relative,  that  he  is  a  divorced  husband ;  that 
he  is  not  a  relative  of  that  degree  who  is  liable ;  he  may 
deny  payment  and  many  other  things.  He  is  not  made 
liable  except  by  a  judgment,  and  by  due  eour%e  of  law. 
The  overseers  of  the  poor  of  the  town,  had  notice  as  well 
as  the  county  superintendent.  The  defendant  would  have 
been  liable  to  the  town,  if  the  town  was  liable  for  support, 
had  the  town  furnished  it  without  notice.  They  are  not 
required  to  give  notice  before  they  give  relief.  The 
defendant  on  the  trial  did  not  claim  that  the  act  of  1842 
was  unconstitutional  or  void  in  any  of  its  parts,  but  that 
the  proceedings  were  inoperative  as  to  him  for  want  of 
notice.  This  is  a  mistake.  If  the  act  is  unjust,  (which 
we  deny,)  redress  may  be  had  in  a  proper  tribunal,  but 
notice  in  such  case  can  never  be  required  by  a  court, 
except  upon  the  principle  of  judicial  legislation. 

Q-eo.  F.  Danforthy  for  the  defendant.  L  The  court  erred 
in  denying  the  defendant's  motion  for  a  nonsuit  The 
plaintiffs  had  made  out  no  cause  of  action.  1.  There  was 
no  pretense  that  any  liability  was  established  at  common 
law.  2.  The  complaint  and  course  of  trial  shows  that  the 
plaintiffs'  claim  to  recover  was  placed  upon  the  provisions 
of  the  act  of  1842,  ch.  135,  and  that  of  1850,  eh.  282,  and 
especially  sections  26  and  36  of  the  first  act,  and  fiection 
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2  of  the  act  of  1850.  But  the  action  t^aunot  be  sustained 
by  them.  Those  statutes  embrace,  within  their  provisions, 
(so  far  as  this  case  is  concerned,)  only  *'  indigent  persons, 
not  paupers.''  (Act  of  1842,  eh.  135.  Act  of  1850,  ch.  282.) 
Clarissa  Bndlong  was  not  of  this  class.  As  wife,  she  par- 
took of  the  estate  of  the  husband,  his  whole  estate  being 
chargeable  with  her  support.  Norton,  ^e.  v.  Rhodes,  (18 
Barb.  100,)  was  an  action  by  superintendants  of  the  poor 
against  a  husband.  He  had  maltreated  her  and  expelled 
her  from  his  house  without  just  cause;  he  refused  to  pro- 
vide for  her,  though  of  sufficient  ability  to  do  so.  The 
plaintiffs  regarding  her  as  a  pauper,  had  furnished  her 
with  '*  boarding,  clothiugand  medical  aid,"  and  then  sued 
the  husband.  A  justice  of  the  peace  had  given  them  a 
judgment.  The  county  court  reversed  it.  The  Supreme 
Court,  eighth  district,  at  general  term  sustained  the  county 
court.  Marvin,  J.  saying :  *'  In  my  opinion  there  is  no 
principle  upon  which  this  action  can  be  sustained." 

In  the  case  before  the  court,  the  complaint  alleges  that 
the  husband,  this  defendant,  '^  at  the  time  of  such  appre- 
hension of  his  wife,  was,  ever  since  has  been,  and  now  is, 
a  man  of  considerble  means,  and  abundantly  able  to  sup- 
port and  maintain  his  said  wife.  The  answer  states  also, 
that,  ^'At  the  time  and  times  when  the  said  board, 
maintenance,  support,  goods  and  merchandise,  and  other 
articles  were  furnished  the  said  Clarissa  Budlong,  and  ex- 
penses incurred  on  her  account,  as  stated  in  said  com- 
plaint, this  defendant  was  a  householder  in  the  town  of 
Perinton,  in  said  county,  and  was  amply  provided  with  the 
means  and  conveniences  to  maintain  and  support  the  said 
Clarissa  in  a  manner  suitable  to  her  condition,  and  was 
ready  and  willing  so  to  do."  And  upon  the  trial,  the 
plaintiff  proved,  by  Mr.  Hill,  who  was  the  son  of  Clarissa, 
and  had  known  the  defendant  for  thirty  years,  that  during 
all  this  period  he  was  "  worth  about  $8000,"  having  a 
&rm  which  he  carried  on^  and  where  he  lived.    This  fact, 
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established  by  the  Record  and  by  proof,  shows :  That  the 
county  judge  had  no  jurisdiction;  that  the  plaintiffs' 
claim  was  destitute  even  of  an  apparent  foundation ;  and 
no  other  evidence  was  introduced  which  had  a  tendency 
even  to  charge  the  defendant  The  plaintiff  relied  upon 
the  certificate  of  the  county  judge,  and  the  certificate  of 
the  trustees  of  the  Monroe  county  insane  asylum.  3.  These 
certificates  have  no  force  other  than  that  given  to  them  by 
the  statute,  and  must  be  confined  in  their  operation  and 
effect  to  the  special  purposes  contemplated  by  the  law 
authorizing  them.  This  purpose  is  to  entitle  her  to 
admission  into  the  asylum  to  be  supported  there  at  the 
expense  of  the  county,  not  exceeding  two  years,  (§  26, 
p.  148,  Laws  of  1842,)  and  enables  the  officers  of  the 
asylum  to  collect  of  the  county  such  expense.  (§  37,  id. 
p.  150.)  They  are  not  made  evidence,  and  cannot  be 
used  as  such  for  the  purpose  of  establishing  the  liability 
of  a  person  not  a  party  to  the  proceedings  of  which  they 
form  a  part.  (1  Wash.  0.  O.  Rep.  216.  WheeUr  v.  Farwr 
ifngham^  12  Cu%h,  337.)  "  It  is  a  most  obvious  principle  of 
justice  that  no  man  ought  to  be  bound  by  proceedings  to 
which  he  was  a  stranger.'*  (1  Greenl.  Ev.  §  522.)  At 
most  Aey  could  be  received  only  to  show  that  what  the 
plaintiffs  had  paid,  they  paid  in  pursuance  of  a  valid 
claim  by  the  asylum,  or  to  fix  the  amount  of  damages 
after  the  liability  had  been  otherwise  established.  {Bur- 
rellY.  West,  2  N.  H.  Rep.  190,  192,  193.)  But  they,  can- 
not prove  the  facts  upon  which  the  certificates  were, 
founded.  {Sanders  v.  HamiUony  2  Hayes,  282.  2  StarTcU 
on  Ev.  183,  184.  2  Cowen  ^  EiWs  Notes,  p,  821.  Real  v. 
Reck,  3  Ear.  ^  McHenry,  242.  Brummond  v.  Pressman,  12 
Wheat.  528.  Clark  v.  Montgomery,  23  Rarb.  464,  471.) 
Even  when  one  has  the  right  of  recovery  over,  secured  to 
him,  either  by  express  contract  or  by  operation  of  law,  the 
judgment  against  him  is  of  no  avail,  unless  he  has  given 
notice  of  the  suit  to  the  person  so  responsible.    (2  Cawen 
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^  SilPs  NoteSy  pp.  817,  818.)  Ifotice  of  some  kind  mast 
be  given.  In  Kilbum  v.  Woodworthj  (5  John.  39,)  which 
was  an  action  of  debt,  upon  judgment,  the  court  say,  "  To 
bind  a  defendant  personally  by  a  judgment  when  he  was 
never  personally  summoned  or  had  notice  of  the  proceed- 
ing, would  be  contrary  to  the  first  principles  of  justice.'* 

In  The  People  v.  SopeVy  (7  N.  T.  Rep.  431,)  the  Court  of 
Appeals  say,  ^^  There  is  nothing  which  our  law  denounces 
more  explicitly  than  an  adjudication  of  the  rights  of  a 
party  without  offering  him  an  opportunity  of  being  heard 
in  his  defense.*'  In  White  v.  Evan%y  (47  Barb.  179,)  a 
record  had  been  introduced  to  which  the  plaintiff  was  not 
a  party.  Upon  appeal,  the  court  say,  "He,"  the  opposite 
party,  "  offered  a  judgment  record  in  evidence.  The 
plaintiff  in  every  suitable  form  objected  to  its  admissi- 
bility and  its  sufBciency  as  evidence  against  him,  substan- 
tially upon  the  ground  that  he  was  not  a  party  to  it  or 
affected  by  its  contents ;  and  this  is  an  elementary  princi- 
ple ;  he  was  neither  a  party  nor  a  privy  thereto.  It  is 
said  he  could  not  be  a  proper  party  thereto.  This  may  be, 
and  what  then?  Why,  that  the  defendant,  if  he  found  it 
necessary  to  prove  certain  facts  alleged  in  that  record,  must 
prove  them  by  original  and  independent  evidence.  The 
record  was,  therefore,  either  improperly  admitted  as  evi- 
dence, or  pronounced  to  be  sufficient  evidence  against  the 
plaintiff."  So  in  a  proceeding  under  the  poor  law,  (Ad- 
ams v.  Oaksj  20  John.  280,)  the  court  say:  "In  directing 
the  distress  warrant  to  issue  in  such  a  case  against  the 
overseer  of  the  town  properly  chargeable,  the  statute  is 
silent  as  to  previous  notice  by  summons ;  but  on  com- 
mon law  principles,  such  notice  is  held  to  be  necessary 
before  the  overseer  can  be  personally  charged  by  process 
in  the  nature  of  an  execution." 

n.  The  plaintifis  did  not  establish  that  the  defendant  was 
"legally  liable*'  for  the  support  of  his  wife  at  the  asylum, 


508  CASES  IN  THE  SI7FBEME  COURT. 

Board  of  Supervisors  of  Monroe  County  v,  Budlong. 

as  required  by  section  36  of  the  act  of  1842,  and  section  2 
oftheactof  1850. 

1.  These  sections  must  he  construed  in  connection  with 
other  statutes  relating  to  the  same  general  subject,  viz :  Re- 
vised Statutes,  chapter  20,  entitled  "  Of  the  Internal  Policfe 
of  the  state,"  part  1,  title  1,  entitled- "  Of  the  Relief  and 
Support  of  Indigent  Persons,"  page  565 ;  title  3,  of  the  same 
chapter,  entitled  "  Of  the  Safe  Keeping  and  Care  of  Luna- 
tics," page  634.  Chapter  135  of  laws  of  1842,  above  re- 
ferred to,  is  entitled  "  An  act  to  organize  the  State  Lunatic 
Asylum  and  more  effectually  to  provide  for  the  care,  main- 
tenance and  recovery  of  the  insane,"  page  141,  and  chapter 
282  of  the  Laws  of  1850,  is  entitled  "  An  act  in  relation  to 
the  State  Lunatic  Asylum,"  page  619.  These  are,  as  be- 
lieved, all  the  statutes  which  have  any  bearing  upon  the 
question  at  issue ;  and  in  none  can  any  authority  be  dis- 
covered for  the  present  action.  Sections  4  and  13,  of  part 
1,  title  3,  chapter  20,  Revised  Statutes,  extended  the  rem- 
edies in  favor  of  the  overseers  of  the  poor  against  the 
committee  of  the  estate  of  the  lunatic ;  and  section  four 
permitted  the  overseers,  in  default  of  the  relatives  or  com- 
mittee to  care  for  the  insane  person,  "  to  confine  him  in 
the  county  poor  house,  or  in  any  public  or  private  asylum 
approved  by  the  supervisors."  This  was  the  whole  statute 
law  touching  the  duties  and  the  liability  of  any  person  for 
the  care  of  the  insane,  as  it  stood  previous  to  the  act  of 
1842,  chapter  135,  above  cited.  The  certificate  recites  that 
the  judge  in  granting  the  certificate  acted  under  chapter 
20,  title  3,  but  it  was  not  authorized  by  it  The  act  of 
1842  organized  the  State  Lunatic  Asylum  at  Utica,  and  by 
section  20,  the  provision  last  cited,  in  section  4  of  title  3, 
chapter  20,  was  so  modified  that  in  cases  provided  for  by 
title  3,  above  cited,  no  insane  person  could  be  confined  in 
any  place  by  order  of  the  overseers,  except  this  asylum, 
"or  such  public  or  private  asylum,  as  the  supervisore 
should  direct,"  in  effect,  prohibiting  confinement  in  the 
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county  poor  house.  By  the  same  section,  superintendents 
and  overseers  of  the  poor  are  required  to  see  that  this  pro- 
vision is  carried  into  effect,  "as  well  in  case  the  lunatic  or* 
his  relatives  are  of  sufficient  ability  to  defray  the  expenses, 
as  in  case  of  a  pauper."  It  cannot  be  claimed  that  in  any 
respect,  .the  provisions  thus  far  cited,  lend  any  strength  to 
the  plaintiflfs'  case.  The  provisions  of  the  act  of  1842,  only 
supplement  the  provisions  of  the  Revised  Statutes  upon 
this  subject  Under  these  statutes  certain  persons,  called 
relatives,  may  be  charged  with  the  expenses  of  the  care 
and  maintenance  of  the  insane  person.  Those  Relatives  do 
not  include  a  husband.  *'  A  husband,"  says  Lord  Lough- 
borough, "is  not  of  kin  to  the  wife,  nor  she  to  him." 
(3  Vesetfj  247.  Pameray  v.  Wells^  8  Patgre,  410.)  But  those 
named  and  chargeable,  can  only  be  made  liable  by  legal 
proceedings,  taken  upon  notice  to  them  by  the  overseers 
of  the  poor. 

The  remaining  inquiry,  upon  this  branch  of  the  subject 
is  whether  there  are  other  provisions  of  the  law  which 
make  a  person,  not  so  named,  liable — ^and  make  him  liable 
without  legal  proceedings  and  without  notice.  Section  25 
of  the  act  of  1842,  permits  each  county  to  have  one,  and 
upon  certain  contingencies,  more  than  one  "  indigent  in- 
sane person  in  the  asylum,  whose  disease  at  the  time  of 
admission  was  the  first  attack  and  did  not  exceed  six 
months" — such  patients  to  be  designated  by  the  superin- 
tendents of  the  poor.  Section  26  indicates  the  proceed- 
ings necessary  to  procure  the  admission  of  this  class  of 
persons,  viz:  Application  in  his  behalf  to  the  first  judge 
of  the  county;  a  trial  with  or  without  a  jury ;  a  certificate; 
whereupon  the  supervisors  are  to  provide  for  his  expenses. 

By  the  act  of  1850,  chapter  282,  page  619,  section  2,  it 
is  provided  that  "  no  person  in  indigent  circumstances,  not 
a  pauper,  shall  be  admitted  into  the  asylum  on  the  certifi- 
cate of  a  county  judge,  made  under  section  26,  of  the  act 
of  1842,  unless  such  person  has  become  insane  within  one 
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year  prior  to  the  granting  of  such  certificate."  The  pro- 
ceeding before  him  is  to  be  upon  notice.  It  is  made  the 
duty  of  the  county  judge,  upon  an  application  under  the 
26th  section,  to  cause  reasonable  notice  thereof,  and  of  the 
time  and  place  of  hearing  the  same,  to  be  given  to  one  of 
the  superintendents  of  the  poor  of  the  county  chargeable 
with  the  expense  of  supporting  such  person  in  the  asylum, 
if  admitted.  Or  if  such  expense  is  chargeable  to  a  town 
or  city,  then  to  an  overseer  of  the  poor  of  such  town  or 
city,  as  he  may  judge  reasonable  under  the  circumstances. 
He  shall  then  proceed  to  inquire  as  to  the  time  when  such 
person  became  insane,  and  shall,  in  addition  to  the  require- 
ments of  the  26th  section  of  the  act  of  1842,  state  in  his 
certificate  that  satisfactory  proof  has  been  adduced  before 
him  that  suchi  person  became  insane  within  a  year  next 
prior  to  the  date  of  his  certificate.  Section  36  provides 
for  payment  of  the  expenses  of  the  lunatic  in  the  first  place 
by  the  county,  and  then  adds :  "  Said  county,  however, 
shall  have  the  right  to  require  any  individual,  town,  city 
or  county  that  is  legally  liable  for  the  support  of  such 
patient,  to  reimburse  the  amount  of  said  bills  with  interest" 
2.  The  liability  here  referred  to  is  in  terms  ^Megal 
liability,"  and  means  one  established  by  some  adjudication, 
as  under  the  Revised  Statutes  the  liability  of  a  relative  or 
a  committee  after  notice  and  an  opportunity  to  be  heard 
before  a  court  of  sessions,  or  that  of  a  town  or  city  whose 
overseer  of  the  poor,  had  under  section  2,  of  the  act  of  1850, 
been  notified  of  the  proceedings  before  the  county  judge, 
or  perhaps  that  of  an  "  individual "  who  had  been  notified 
under  section  2,  of  title  1,  chapter  20,  before  cited.  The 
acts  of  184:2,  and  of  1850,  so  far  as  the  sections  in  question 
are  concerned,  are  amendatory  of  title  3,  chapter  20,  parti. 
Revised  Statutes,  (vol  1,  634.)  They  are  in  pari  materia^ 
and  are  so  considered  in  Perkins  v.  Mitchell,  (31  Barb,  472.) 
The  "individual *'  referred  to  in  section  37,  act  of  1842,  is 
the  ^^ individual"  referred  to  in  section  2^  title  1,  part  1, 
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ohapter  20,  page  566,  volume  1,  Revised  Statutes,  and  in- 
troduced "by  adoption  into  section  3,  title  3,  page  487,  vol- 
ume 1,  Revised  Statutes ;  and  so  understood,  the  whole 
'  series  of  statutes  become  coherent  and  just,  for  that  indi- 
vidual has  fourteen  days'  notice  of  proceedings  "  to  compel 
him  to  maintain  such  mad  ^'  person/'  Thus  the  letter  and 
spirit  of  the  law  will  be  satisfied.  If  it  means  any  other 
individual  than  one  entitled  to  such  notice,  the  act  is  so 
far  invalid.  The  act  should,  if  practicable,  be  so  construed 
that  it  will  not  violate  any  constitutional  provision,  or  any 
conimon  principle  of  justice.  (Denioj  J,  18  JV.  F.  Bep.  213.) 
The  construction  contended  for,  prevents  such  violation. 
If  the  intention  of  the  legislature  had  been  to  extend 
liability  to  a  class  not  already  by  statute  subjected  to  the 
duty,  or  to  introduce  a  class  to  be  made  liable  without  the 
proceedings  which  protected  those  already  enumerated,  it 
is  reasonable  to  presume  such  intention  would  have  been 
expressed  in  clear  and  unmistakable  language.  "No  such 
intention  appears  either  expressly  or  by  implication.  If, 
however,  this  position  is  deemed  erroneous,  the  words 
"  legal  liability"  could  only  be  satisfied  by  a  common  law 
liability  made  out  by  appropriate  evidence  of  (1.)  A  con- 
tract ;  or  (2.)  A  refusal  or  neglect  to  perform  some  duty. 
In  no  other  way  could  a  cause  of  action  accrue  against  the 
defendant,  or  he  become  legally  liable. 

3.  There  was  no  legal  liability  on  the  part  of  the.  defend- 
ant to  support  his  wife  at  the  Insane  Asylum,  or  privity 
of  contract  between  himself  and  the  plaintiff.  He  was 
entitled  to  her  custody.  It  did  not  appear  that  he  had  ever 
refused  or  neglected  to  provide  for  her ;  or  that  he  was 
unable  or  unwilling  to  do  so.  The  duty  did  not  exist  on  the 
part  of  the  defendant  to  place  his  wife  in  the  lunatic  asylum. 
His  omission  to  do  so,  therefore,  does  not  place  the  plain- 
tiffs in  the  condition  of  one  who  renders  a  service  for 
another's  benefit  The  statute  does  not  require  a  husband 
to  place  his  wife  in  a  lunatic  asylum.    Ifor  does  it  authorize 
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the  commitment  of  a  wife  to  such  asylum  without  her  hus- 
band's consent  It  must  be  considered  as  settled,  that  the 
husband  is  bound  only  to  make  suitable  provision  for  his 
wife  at  his  own  house,  and  if  she  willfully  abandons  him,  she 
carries  with  her  no  credit  of  the  husband,  and  can  impose 
on  him  no  liability.  Nor  is  he  bound  to  make  provision  for 
her  elsewhere.  (2  Kenfs  Com.  146,  4th  ed.  CromweU  v. 
Benjamin^  41  Barb,  660.  Pomeroy  v.  WeUs^  8  Paigey  406. 
McGahay  v.  WilltamSy  12  John.  292.  McOutchen  y.  McQahay, 
11  id.  280.  Blowers  v.  Sturtevant^  4  Denioy  4lI.)  To  render 
the  defendant  legally  liable — if  the  plaintiflfe  could  in  any 
event  recover — they  must  make  out  a  case  within  the  above 
principle.  If  they  failed  to  show  the  husband  in  default, 
then  they  could  not  recover.  (18  Barb.  101.)  Or,  assum- 
ing that  the  statute  in  question  can,  under  any  circum- 
stances, be  made  applicable  to  a  husband,  it  can  only  be 
after  notice ;  and  as  to  necessity,  the  above  authorities  and 
the  principle  which  they  recognize,  are  decisive. 

4.  The  certificate  was  void,  because  it  did  not  conform 
to  the  statute.  {Laws  of  1850,  ch.  52,  p.  619.)  It  did  not 
appear  that  the  said  Clarissa  "  had  become  insane  within 
one  year  next  prior  to  the  granting  of  such  certificate." 
That  was  a  jurisdictional  question — no  other  person,  how- 
ever insane,  could  be  made  the  subject  of  such  an  investi- 
gation. !N'or  does  his  certificate  state  that  satisfactory 
proof  had  been  adduced. before  him  that  "  she  became  in- 
sane within  a  year  next  prior  to  the  date  of  his  certificate." 
It  reads,  ^^  Clarissa  Budlong  was  insane,  and  that  said 
insanity  occurred  within  one  year  from  the  date  hereo£" 
This  certificate  may  be  true,  and  Mrs.  Budlong  have  been 
insane  for  five  or  ten  years.  "  Said  insanity  "  is  satisfied 
by  a  new  development  within  the  year;  but  the  statute 
means  a  fii^t  attack,  or  beginning  of  derangement.  The 
language  of  the  statute  must  be  strictly  followed.  In  Fiteh 
V.  Commissioners^  ^c.  of  Kirkland^  (22  Wend.  135,)  the  court 
say :  "  When  a  statute  prescribes  the  form,  the  very  words 
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of  an  order  or  other  necessary  proceeding  thereunder,  must 
be  used/' 

m.  The  evidence  offered  by  the  defendant  should  have 
43een  received.  It  would,  if  received,  have  established : 
(1.)  ^'That  Clarissa  did  not  become  insane  within  one 
year  from  the  date  of  the  certificate.  (2.)  That  she  was 
not  in  indigent  circumstances.  (3.)  But,  on  the  contrary, 
then  had  a  separate  property  sufficient  for  her  maintenance 
and  support.**  These  facts  would  have  established  that 
ihe  was  not  within  the  statute,  nor  the  object  of  its  charity; 
and  that  over  her  the  county  judge  had  no  jurisdiction. 
(4  and  7.)  '^  That  the  defendant  then  was,  and  at  all  times 
had  been,  able,  ready  and  willing  to  support  and  maintain 
her  in  sickness  and  in  health,  and  to  provide  for  and  keep 
her,  whether  sane  or  insane,  at  his  own  house.  (5.)  That 
prior  to  the  application  referred  to  in  said  certificate,  and 
on  or  about  April  1st,  1853,  she  left  his  house  without  his 
consent  and  against  his  wishes  and  remonstrance,  and 
without  any  cause  or  provocation  went  to  reside  at  the 
residence  of  a  son  by  a  former  husband,  where  she  con- 
tinued to  reside  until  taken  to  the  insane  asylum.  That 
she  refused  to  return  to  him.  (6.)  That  the  son  with 
whom  the  said  Clarissa  was  living  at  the  time  of  the  appli- 
cation to  the  county  judge,  was  of  abundant  pecuniary 
ability  to  support  and  maintain  her/*  This  would  have 
shown  a  relative,  liable,  within  the  statute.  (7.)  *'  That  no 
notie^.was  ever  given  to  the  defendant,  or  request  made 
to  him  to  take  care  of,  or  provide  for  his  wife,  or  maintain 
her.  That  he  never  refused,  or  declined,  or  omitted  to  do 
so/'  These  facts  would  have  established  an  entire  absence 
of  liability  under  the  statute  above  referred  to.  The  result 
of  the  rulings  above  complained  of  was :  (a.)  The  defend- 
ant was  condemned  in  a  proceeding  of  which  he  had  no 
notice,  without  a  trial,  without  evidence,  and  without  an 
opportunity  for  defense.    (5.)  He  was  held  liable  for  the 

Vol.  LL  33 
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support  of  a  wife  who  had  voluntarily  eloped  from  him, 
and  for  whom  he  had  made  abundant  provision  in  his  own 
house.  There  is  nothing  in  the  law  which  aiOfords  a  pre- 
tense or  shadow  of  excuse  for  such  injustice. 

By  the  Court,  E.  Darwin  Smith,  J.  Upon  the  evidence 
given  at  the  trial,  and  that  offered  by  the  defendant  and 
excluded,  it  is  difficult  to  see  upon  what  principle  the 
verdict  for  the  plaintiff  can  be  sustained. 

Upon  such  evidence,  assuming  that  the  defendant  could 
have  proved  what  he  offered,  it  appears  that  the  defend- 
ant's wife,  prior  to  April  1,  1860,  without  cause  and  ^th- 
out  consent  on  his  part,  and  against  his  remonstrance, 
deserted  his  bed  and  board  and  went  to  live  with  her 
children  by  a  former  husband,  and  continued  thereafter  to 
live  with  said  children,  one  after  another,  till  she  was 
taken  to  the  insane  asylum,  on  or  about  the  17th  day  of 
June,  1864;  that  her  husband  was  a  man  of  property, 
worth  at  least  $8000,  and  at  all  times  willing  to  provide  for 
and  support  her  in  a  suitable  manner,  at  his  own  house  or 
in  the  insane  asylum,  if  it  were  necessary  or  fit  that  she 
should  be  sent  to  any  such  asylum. 

How,  under  such  circumstances,  he  can  be  made  respon- 
sible in  this  action  for  her  support  in  the  insane  asylum, 
I  cannot  conceive. 

These  facts  show  that  she  was  not  a  proper  subject  for 
the  exercise  of  the  power  of  the  county  judge  to  execute 
the  certificate  prescribed  in  and  by  section  26  of  the  act  to 
organize  the  State  Lunatic  Asylum,  passed  April  7,  1842, 
as  the  same  has  been  since  modified  by  subsequent  statutes. 

This  certificate  is  an  adjudication  in  rem  upon  the  sub- 
ject to  which  it  relates,  and  is  probably  prima  facie  evidence 
of  the  existence  of  the  facts  asserted  therein,  as  against 
all  persons  notified  to  attend  the  hearing  and  investigation 
before  such  judge. 

The  county,  through  the  superintendent  of  the  poor, 
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the  overseers  of  the  poor  of  the  town  of  Perrinton,  and 
the  sons-in-law  of  the  lunatic,  (Hill  and  Staples,)  having 
been  duly  notified  to  attend  such  investigation  and  actually 
appearing  before  the  judge  on  such  hearing,  would  be 
concluded  by  such  certificates.  They,  or  either  of  them, 
if  dissatisfied  with  it,  might  have  brought  a  certiorari  to 
this  court  to  review  and  reverse  the  same. 

The  statute  does  not  declare  what  shall  be  the  force  or 
effect  of  such  certificate  as  evidence,  or  whom  it  shall 
bind,  and  it  must,  therefore,  stand  upon  the  same  basis 
with  all  other  judgments  or  adjudications.  It  must  bind 
those  who  were  parties  and  privies,  to  the  proceding,  and 
had  an  opportunity  to  litigate  the  questions  involved  in 
such  investigation  and  adjudication.  No  one  else  can  be 
bound  by  this  certificate. 

It  is  a  fundamental  rule  of  law,  and  of  common  justice, 
that  no  one  shall  be  concluded  by  a  legal  judgment,  de- 
cision or  adjudication  had  or  made  in  any  suit  or  proceed- 
ing to  or  in  which  he  was  not  a  party  or  privy  and  of 
which  he  had  no  notice,  or  in  respect  to  which  he  had  no 
opportunity  to  defend  himself,  or  to  litigate  the  question 
involved,  or  upon  which  his  liability  depended.  The 
jurisdiction  of  all  courts  and  officers  exercising  j  udicial  func- 
tions is  open  to  investigation,  question  and  inquiry,  when-* 
ever  their  proceedings  are  set  up  or  sought  to  be  enforced ; 
and  when  there  is  tio  jurisdiction,  such  proceedings  are 
absolutely  void.  {7  N.  Y.  Rep.  431.  23  Barb.  598.  45ui393.) 

If  this  certificate,  therefore,  was  prima  facie  evidence  of 
the  facts,  it  recites  and  affirms,  or  finds,  it  could  not  be 
conclusive  on  the  defendant,  and  he  was  clearly  entitled 
to  disprove  the  facts  alleged  or  stated  therein,  upon  which 
the  jurisdiction  of  the  judge  depended.  It  was  error  there- 
fore, I  think,  to  overrule  most  of  the  offers  made  by  the 
defendant's  counsel  on  the  trial.  They  went  to  disprove 
jurisdiction,  and  to  show  that  the  alleged  lunatic  had  not 
become  insane  within  one  year  next  prior  to  the  granting  of 
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such  certificate,  as  required  in  section  43  of  the  said  statute 
as  modified  in  1850,  and  that  she  was  not  an  indigent 
person,  but  was  possessed  herself  of  a  sufficient  separate 
estate  for  her  support,  and  that  her  husband  and  children 
were  each  persons  of  wealth,  and  abundantly  able  to 
support  her.  Proof  also  that  his  wife  deserted  his  house 
without  cause  and  against  his  will,  and  that  he  was 
at  all  times  able  and  ready  and  willing  to  support  her 
in  a  proper  manner,  should,  I  think,  have  been  received. 

It  seems  to  me  that  this  proof,  of  itself,  would  have 
established  a  complete  defense  to  the  action.  A  husband 
who  is  ready,  able  and  willing  to  support  his  wife,  who 
gives  her  no  just  cause  or  occasion  to  abandon  him  or 
leave  his  bed  and  board,  cannot  be  compelled  to  support 
her  elsewhere  than  at  his  own  house  and  home  if  he  has 
one,  by  any  private  person,  or  by  the  town,  or  county, 
whether  she  be  sane  or  insane.  His  liability  for  neces- 
saries provided  by  other  persons  for  her  support,  rests 
entirely  upon  the  ground  of  his  neglect  or  default 

The  law  has  nothing  to  do  with  his  domestic  relations 
while  he  performs  his  proper  duties  in  the  support  or  care 
of  his  wife,  and  is  free  from  all  neglect  or  misconduct  in 
respect  to  her,  or  is  ready,  willing  and  able  to  discharge 
all  his  proper  duties  to  her.  This  proceeding  before  the 
county  judge,  it  seems  to  me,  was  entirely  unauthorized. 
The  lunatic  was  not  in  a  condition  to  give  the  overseers 
of  the  poor  any  jurisdiction,  to  interfere  with  her  at  the 
expense  of  the  defendant.  Certainly  not  till  they  had 
applied  to  him,  and  he  had  refused  to  take  proper  care  of 
his  wife  and  provide  for  her  support  in  a  manner  conform- 
able to  her  condition  and  his  ability. 

I  think  a  new  trial  should  therefore  be  granted,  with 

costs  to  abide  the  event 

New  trial  granted. 

[MoRBOB  Gbnbbal  Tbbm,  September  7,  1868.  K  JO.  Smiih,  Jahntm  and 
/.  a  Smith,  Justices.] 
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Batnob  and  others  vs.  Timebson. 

^  Lnh 

B.  and  T.  being  acUoining  owners  of  land,  T.  called  npon  B.  in  reference  to 
building  a  line- fence.  B.  being  a  cripple,  unable  to  leave  his  honse,  and  not 
knowing  where  the  boundary  line  between  them  was,  sent  T.  to  B.  to  have 
the  latter  pofet  out  the  line,  saying  that  B.  knew  where  the  Itne  was.  B.  ac- 
cordingly pointed  out  the  line  to  T.  who  built  a  fence  there,  and  from  year 
to  year  improved  his  land  up  to  the  fence.  The  evidence  showed  that  B. 
never  knew  where  the  line  had  been  pointed  out  or  located,  nor  what  T.  had 
done  in  the  way  of  fencing  and  improving  the  land.  It  turned  out  that  B. 
did  not  know  where  the  line  in  Uct  was,  and  pointed  out  the  wrong  line. 
Sdd  that  upon  these  ttucUi  the  elements  necessary  to  create  an  egtoppei  in  pais 
were  entirely  wanting. 

BM,  ab0,  that  T.  was  as  much  bound  as  B.  to  know  where  the  true  line  waji, 
between  the  two  lots,  and  that  B.  was  as  much  the  agent  of  !F.  as  of  B. 

Eddi  further f  that  as  it  did  not  appear  from  the  case  that  thero  was  any  diffi- 
culty in  ascertaining  the  true  line,  by  survey  and  measurement,  it  was  not 
a  case  where  the  line  was  uncertain,  and  difficult  to  discover,  but  a  case 
where  T.  instead  of  taking  any  steps  to  ascertain,  chose  to  take  the  word  of 
B.  and  thus,  by  the  mistake  of  the  latter,  an  errroneous  line  was  located  and 
the  division  fence  built  upon  it. 

That  B.  not  knowing  where  the  location  was  made,  nor  that  T.  was  making 
improvements  upon  the  land  on  his  side  of  the  line  fence,  he  was  not  called 
upon  to  speak,  or  to  give  notice;  and  his  silence,  under  the  circumstances, 
implied  no  acquiescence  in  T.*s  proceedings,  and  no  wrong. 

There  is  no  case  to  be  fonnd  where  an  erroneous  boundary  hne,  established 
under  such  circumstances,  has  been  held  binding  and  conclusive  on  the 
ground  of  estoppel  iff  paity  short  of  twenty  years*  possession  under  daim  of 
title.    F$r  Jomrsov,  J. 

The  mere  circumstance  that  one  has  made  improvements  ut>on  the  land  of 
another,  under  an  honest,  but  erroneous  belief  that  he  was  the  owner,  forms 
no  ground  for  transferring  the  title  of  one  person  to  another;  nor  for  estop- 
inng  the  owner  from  reclaiming  his  own.    P«r  Johhsov,  J. 

Possession  and  claim  of  title  under  an  erroneous  location,  short  of  twenty 
years,  is  not  sufficient  to  establish  title  in  the  occupant,  as  against  a  valid 
paper  title ;  unless  such  location  was  made,  and  the  possession  under  it  has 
b0en  continued,  under  such  circumstances  as  to  estop  the  party  having  the 
paper  title  from  asserting  his  claim  against  such  occupant. 

An  exception  to  a  single  word,  in  a  sentence  of  the  judge's  charge,  which  has 
no  bearing  upon  any  issue,  or  question  in  tbe  case,  will  not  be  allowed  or 
entertained. 

npHIS  is  an  action  of  ejectment  brought  by  the  plaintifis, 
X  as  heirs  at  law  of  John  M.  Baynor^  deceased,  to  recover 
aiz  acres  of  land  from  the  defendant. 
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The  parties  derive  title  from  the  same  source,  viz.  Bal- 
tus  Lingenfelter.  The  plaintiffs*  title  begins  in  1824,  and 
the  defendant's  in  1829.  The  plaintiffs  derive  title  through 
Aaron  Putnam ;  the  defendant  through  Oliver  Blanchard. 
Putnam's  deed  calls  for  twenty-four  chains  fifty-nine  links 
length  of  line  east  and  west.  The  defendant's  and  Blanch- 
ard's  deed  laps  on  the  plaintiffs'  line  so  as  to  leave  them 
but  nineteen  chains  and  ninety-one  links.  A  line  fence 
was  built  between  them  at  the  point  called  for  in  Blanch- 
ard's  deed,  by  Blanchard,  and  remained  there  twenty-five 
years,  as  the  line.  In  1853  the  defendant  took  the  title 
and  entered  into  possession  of  the  premises  occupied  by 
Blanchard,  and  without  any  survey  being  made.  This 
line  fence,  as  built  by  Blanchard,  was  then  there.  Baynor, 
the  second  year  after  the  defendant  purchased,  wanted  the 
latter  to  unite  with  him  in  building  a  new  line  fence, 
because  the  old  one  was  insufficient  to  turn  cattle,  and 
asked  him  to  send  for  Almar  Blanchard  for  him  to  mark 
out  the  line  to  build  the  new  fence  on,  for  he  (Blanchard) 
knew  where  the  lin«  was.  Blanchard  came  and  pointed 
out  the  line.  Raynor  had  his  son  and  Coalman,  his  hired 
man,  present.  The  fence  was  built  by  Raynor  and  Tim- 
erson on  the  line  pointed  out  by  Blanchard,  and  after  it  was 
built,  it  was  divided  by  them.  At  the  time  this  fence  was 
built,  it  was  a  swamp  on  both  sides,  and  after  the  fence 
was  built  the  defendant  cleared  up  his  land  to  this  fence, 
and  made  great  improvements;  he  cleared  and  ditched 
the  swamp.  Two  years  after  this  fence  was  built,  and  in 
1857,  Raynor  sold  and  conveyed  to  Timerson  nine  acres 
immediately  west  of  this  line  fence.  Raynor  in  his  deed 
describes  these  nine  acres  as  follows:  "Beginning  at  the 
northeast  comer  of  lands  owned  by  party  of  the  first  part, 
(Raynor,)  and  by  the  linefence^  &c.  These  nine  acres  were 
ran  out  by  a  surveyor,  who  commenced  at  this  line  fence, 
and  the  surveyor  reported  the  survey  to  Raynor.  A  line 
fence  was  then  built  on  the  west  line  of  these  nine  acres 
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by  Ray  nor  and  Timerson,  and  the  fence  first  built  by  Ray- 
nor  and  Timerson  was  removed.  Timerson  then  went  on 
and  made  valuable  and  permanent  improventents  on  these 
nine  acres,  ditching,  clearing,  Ac.  Timerson  never  heard 
or  knew  of  there  being  any  dispute  about  the  line  till  after 
Raynor's  death,  which  was  August,  1863.  The  jury  found 
a  verdict  for  the  plaintiffs,  for  the  land  lying  east  of  the 
line  fence  built  in  1855  by  Raynor  and  Timerson,  running 
six  chains  and  seventy-six  links  east,  &c.  and  located  the 
nine  acres  according  to  the  deed,  starting  from  this  line 
fence  west 

The  judge  thereupon  ordered  the  exceptions  to  be  heard 
in  the  first  instance  at  the  general  term,  and  all  proceed- 
ings on  the  verdict  to  be  stayed. 

D.  Wrighty  for  the  plaintiffs.  L  The  paper  title  is  in  the 
plaintiffs.     That  fact  is  not  disputed. 

II.  Putnam  was  in  possession  when  Blanchard  received 
his  deed,  and  although  Blanchard's  deed  was  first  recorded, 
Putnam's  possession  was  notice  of  whatever  rights  he  had 
under  his  deed.     (See  atUhoritiee  died  on  6th  point.) 

in.  The  deed  from  Lingenfelter  to  Blanchard,  is  pre- 
tended to  have  been  made  after  an  actual  survey,  and  yet 
it  makes  the  north  line  of  the  sub.  36.50  chs.  whereas  Lake^ 
the  defendant's  surveyor  for  this  trial,  makes  the  south 
line  but  3418  chs.  and  the  angles  are  all  right  angles. 
Blanchard's  east  line  is  made  38.50,  when  no  surveyor  has 
ever  found  more  than  36.50  chs.  In  running  upon  Put- 
nam's land,  the  first  line  is  north  11.10  chs.  Lake  and  all 
the  other  surveyors,  make  this  line  but  10  chs. ;  the  next 
line  is  made  west  14.10  chs.  and  the  next,  running  west,  is 
made  5.80  chs.  making  for  the  two  westings  19.91  chs. 
whereas  Lake  makes  the  two  17.83  chs. ;  nor  are  the  east- 
ings any  more  nearly  correct,  as  shown  by  all  the  survey- 
ors. From  all  this  it  is  possible  that  the  jury  came  to  the 
conclusion  that  all  the  testimony  of  Oliver  Blanchard  and 
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of  Benjamin  Blanchard,  in  regard  to  an  actual  snrvey,  was 
fallacious,  as  it  doubtless  was.  and  that  may.  have  had 
some  influence  upon  their  minds  in  regard  to  other  matters 
testified  to  by  these  two  witnesses.  It  was  at  least  suffi- 
cient to  compel  the  jury  to  disregard  the  calls  of  that  deed, 
and  the  defendant  has  no  other  under  which  he  could 
claim  title  for  twenty  years. 

IV.  The  questions  between  these  parties,  being  strictly 
questions  of  fact,  unless  some  error  has  been  committed  by 
the  court,  the  verdict  is  conclusive. 

V.  The  first  exception  taken  was  "  to  that  part  of  the 
charge  wherein  his  honor  charged,  with  regard  to  the 
recording  of  the  deed  and  its  legal  effect."  This  was 
unaccompanied  by  any  request  to  charge.  The  charge 
given  upon  that  subject  was  correct  {TvitUy.  JoLckson, 
6  Wend,  213.     4  Kent'%  Com.  179.) 

VL  The  next  exception  is  to  that  part  of  the  charge 
wherein  the  court  charged  "that  the  possession  to  be 
adverse  must  be  peaceable."  The  defendant's  counsel 
seizes  upon  this  one  word  "peaceable,"  upon  which  to 
hang  an  exception.  The  exception  must  fail  for  the  fol- 
lowing reasons:  1st.  There  was  no  request  to  charge 
differently.  {Carpenter  v.  Stilwell^  11  K  Z.  Rep.  79.) 
2d.  The  whole  charge  taken  together  was  entirely  correct 
3d.  Whether  the  word  ^^ peaceable "  be  in  or  out  of  the 
charge,  could  not  possibly  affect  the  defendant  The 
possession  of  the  defendant  was  eminently  "  peaceable," 
so  far  as  it  extended ;  nor  is  there  one  word  in  the  testi- 
mony to  the  contrary;  and  hence  the  ^defendant  could  not 
have  been  injured  by  the  error  if  one  had  been  committed. 
For  what  constitutes  an  adverse  possession,  see  Lane  v. 
Oouldy  (10  Barb.  256,)  and  compare  the  charge  as  given 
upon  this  subject,  upon  the  trial  of  this  cause  with  what 
is  there  said  upon  the  same  subject,  and  it  will  readily  be 
seen  that  the  defendant  had  no  reason  to  complain. 

YIX  The  next  exception  is  to  that  part  of  the  charge 
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wherein  the  court  instracted  the  jury  that,  *^If  the  loca- 
tion made  by  Abnar  Blanchard  was  erroneous,  and  Baynor 
was  ignorant  that  the  mistake  had  been  made  by  Blanch- 
ard, and  was  ignorant  of  the  subsequent  improvements  by 
Timerson,  then  the  plaintiffs'  title  is  not  cut  ofi^  and  they 
are  not  now  estopped."  In  lieu  of  this  the  defendant 
asked  the  court  to  charge  the  jury  that,  ^^  If  they  find  that 
Almar  Blanchard  was  the  agent  of  Raynor  to  locate  the 
line,  and  did  so  locate  it,  and  the  defendant  and  the  plain- 
tiff each  acted  upon  it,  and  the  defendant  made  improve- 
ments in  consequence  of  it,  then  the  plaintiff  is  estopped/' 
Such  never  was  a  legal  principle,  and  there  is  no  equitable 
defense  set  up  in  this  case.  It  has  been  held  in  equity, 
that  where  the  person  having  the  legal  title  stands  by  and 
sees  the  party  in  possession  honestly  making  permanent 
improvements  upon  the  land,  and  neglects  to  speak,  he 
shall  ever  after  hold  his  tongue ;  unless  he  will  first  make 
compensation  for  the  improvements  thus  made.  But  I 
submit  that  it  never  has  been  held  that  the  party  thereby 
lost  his  legal  title  by  estoppel.  The  defendant  also  r^ 
quested  the  court  to  charge,  **  that  if  the  line  agreed  upon 
and  fenced  by  Eaynor  through  an  agent,  and  the  defend- 
ant agreeing  to  it,  and  making  permanent  improvements 
upon  the  land  up  to  the  fence,  then  the  plaintiff,  after  the 
lapse  of  a  number  of  years,  is  estopped  from  interfering  with 
that  line,  whether  he  knows  of  the  improvements  being 
made  there  or  not"  It  is  difficult  to  understand  how  the 
making  of  improvements  by  the  defendant,  could  form  an 
element  in  causing  an  estoppel  on  the  part  of  the  plaintiff, 
while  he  was  ignorant  upon  the  subject  There  are  two 
sufficient  answers  to  this  exception.  1st.  The  charge  as 
made,  was  altogether  wrong  as  against  the  plaintiffs,  and 
much  too  favorable  to  the  defendant  The  title  to  real 
estate  cannot  be  thus  conveyed.  If  a  line  can  thus  be 
established  by  parol,  the  length  of  time,  short  of  twenty 
years,  is  not  an' element  in  any  degree^  constituting  the 
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estoppel.  If  there  be  any  estoppel,  it  is  by  virtue  of  an 
executed  agreement,  and  that  doctrine  I  deny  in  toto,  when 
offered  ae  a  legal  defense.  There  may  be  cases  wherein 
equity  would  interpose  between  owners  of  adjoining  lands. 
The  true  rule  upon  this  subject  is  laid  down  in  Terry  v. 
Chandler^  (16  N.  T.  Rep.  354,)  and  in  the  opinion  of  Porter, 
J.  in  the  case  of  Vosburgh  v.  TeatoTy  (32  id.  566.)  The 
true  rule  is  this :  Where  the  true  place  of  the  boundary 
line  is  in  dispute,  and  cannot  be  ascertained  from  the  deeds^ 
then  a  parol  agreement  fixing  the  location  of  the  line,  if 
executed^  is  good  by  way  of  estoppel.  But  where  the  true 
location  can  be  certainly  ascertained  from  the  calls  in  the 
deed,  then  there  can  be  no  dispute  to  be  thus  settled,  and 
the  calls  of  the  deed  must  govern.  This  doctrine  as  applied 
to  this  case  upsets  the  whole  of  this  part  of  the  charge 
upon  this  subject,  as  against  the  plaintiffs.  For  the  loca- 
tion of  the  west  line  of  the  lot  was  well  known,  was  a  fact 
undisputed.  The  plaintiflfe  were  entitled  to  run  24.59  chs. 
east  from  this  .west  line;  nobody  disputes  that;  no  one 
ever  has  disputed  that ;  and  as  the  place  where  that  would 
reach,  could  be  ascertained  simply  by  measuring  that  dis- 
tance from  an  ascertained  and  undisputed  starting  point, 
that  end  of  that  line  was  legally  just  as  certain  as  the  other, 
and  hence  there  was  no  dispute  to  be  settled  by  parol 
agreement  And  this  rule  was  clearly  enunciated  by  the 
Court  of  Appeals  in  the  case  of  Terry  v.  Chandler ^  (16  JV.  T. 
Hep.  358,)  citing  Cflark  v.  Withet/y  wherein  it  was  held  that 
nothing  short  of  an  adverse  possession  for  a  length  of  time 
sufiBlcient  to  bar  an  entry  would  be  effectual  to  establish 
a  line  different  from  that  given  in  the  deed;  with  this  quali- 
fication, that  when  the  monuments  mentioned  in  the  deed 
can  no  longer  be  found,  the  acts  or  agreements  of  the 
parties  may  be  resorted  to  as  secondary  evidence  to  supply 
the  hiatus  created  by  the  hiatus  of  the  monuments.  So  in 
Clark  V.  Baird,  (5  Seld.  183,)  it  was  also  held  that  parol 
declarations  and  agreements,  intended  to  establish  a  line 
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different  from  that  given  in  the  deed,"  would,  if  effectual, 
amount  to  either  a  conveyance  of  lands  by  parol,  in  case 
the  declarations  and  agreements  intended  to  establish  a 
line  different  from  that  given  in  the  deed,  or  else,  if  they 
were  prior  to,  or  cotemporary  with  its  delivery,  such 
declarations  of  the  intended  effect  of  the  language  of  the 
deed,  if  effectual,  would  violate  the  rule  which  forbids 
parol  evidence  to  alter  a  written  contract"  The  learned 
judge  who  delivered  the  opinion  says,  in  conclusion,  that 
upon  principle,  where  the  description  in  the  deed  desig- 
nates a  piece  of  land  as  that  conveyed,  the  description 
cannot  be  departed  from  by  parol  evidence  of  intent  or  of 
acquiescence  in  another  boundary,  unless  such  an  adverse 
possession  be  shown^  as  is  in  itself  a  bar  to  an  ejectment." 
(See  aho  Reed  v.  Farr,  35  N.  Y.  Rep.  116.)  The  necessity 
of  this  restriction  upon  the  rule  is  well  exemplified  in  the 
present  action.  John  M.  Raynor  was  a  cripple,  unable  to 
get  to  the  line ;  he  said  Almar  Blanchard  knew  where  the 
lines  were,  and  he  would  point  them  out.  Supposing  he 
had  done  so  correctly,  and  never  knowing  to  the  contrary, 
the  fence  was  built  upon  the  line  pointed  out  by  Blanch- 
ard, and  although  the  calls  in  the  deed  showed  conclu- 
sively, and  beyond  any  dispute,  that  this  line  as  thus 
pointed  out  by  Blanchard,  was  but  17.83  chs.  east  of  the 
west  line  of  the  lot  instead  of  24.59,  as  called  for  by  the 
deed,  yet  the  court  was  asked  to,  and  did  in  effect,  charge 
the  jury  that  Mr.  Eaynor  thus  lost,  practically  conveyed  to 
Timersony  6  76-100  acres  of  land,  and  that  he  was  estopped 
from  alleging  to  the  contrary,  because  both  parties  im- 
proved their  lands  upon  each  side  of  this  preposterous  and 
mistaken  line  only  from  1857.  I  submit  that  such  has 
never  yet  been  the  law  of  this  state,  and  further  that  if  it 
shall  ever  become  the  law,  the  statute,  requiring  a  writing 
to  convey  title  to  real  estate  will  become  worse  than  a 
dead  letter ;  it  will  become  a  snare  to  be  evaded  by  the 
parol  evidence  of  any  one  who  will  testify  that  a  former 
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owner,  now  dead,  authorized  him  to  show  the  line  to  an 
adjoining  owner.  2d.  The  charge,  as  it  was  given,  was 
sufficient  to  carry  a  verdict  for  the  defendant,  upon  that 
point,  as  the  verdict,  compared  with  Lake's  map,  will  show. 
The  defendant  insisted  that  the  agreement  between  Blanch- 
ard,  as  the  agent  of  Raynor,  and  Timerson,  fixed  the  west 
line  of  the  nine  acres  which  was  conveyed  by  Raynor  to 
Timerson,  at  the  fence  which  was  built  between  them,  and 
the  jury  so  found,  and  have  left  Timerson  his  nine  acres 
with  that  fence  as  his  western  boundary.  The  lands 
described  in  the  verdict  all  lie  east  of  the  east  line  of  that 
nine  acres.  Hence  the  defendant  has  no  reason  to  com- 
plain of  this  charge;  it  brought  just  the  verdict  asked  for 
by  the  defendant,  in  that  respect  Lastly.  Therefore  judg- 
ment should  be  ordered  for  the  plaintiff  upon  the  verdict, 
with  costs. 

(}eo,  Bathbufiy  for  the  defendant.  I.  The  court  erred  in 
charging  the  jury  that  "  if  the  location  made  by  Almar 
Blanchard  was  erroneous,  and  Raynor  was  ignorant  that 
the  mistake  had  been  made  by  Blanchard,  and  was  igno- 
rant of  the  subsequent  improvements  by  Timerson,  then 
the  plaintiffs  are  not  estopped."  This  charge  conveyed  to 
the  jury  the  idea  that  if  Blanchard  failed  to  locate  this 
line  where  Raynor's  deed  called,  and  Raynor  was  igno- 
rant of  the  line  Blanchard  located,  then  there  could  be 
no  estoppel.  In  Clark  v.  Wethet/j  (19  Wend.  320,)  it  was 
held  that  an  actual  location,  different  from  the  deed,  may 
be  fixed  upon  by  express  agreement,  and  is  obligatory 
upon  the  parties.  And  in  Jackson  v.  McConnell,  (12  Wend, 
421,)  the  charge  of  the  judge  was  that  the  plaintiff  was 
not  bound  by  the  location  if  it  was  erroneotM,  unless  he 
knew  of  the  error  and  agreed  to  be  bound  by  it  This 
was  held  to  be  erroTj  and  a  new  trial  granted.  Ignorance 
of  law,  or  ignorance  of  the  facts  of  the  true  state  of  the 
matters  at  the  time,  does  not  prevent  the  application  of 
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the  doctrine.  (See  Kmgsley  v.  Femow,  4  Sanc^f.  361 ;  21 
Wend,  173.)  An  estoppel  in  pais  is  created  when  the 
party  asserting  the  estoppel  has  been  induced  by  the  acts 
of  the  party  sought  to  be  estopped,  to  believe  the  exist- 
ence of  the  facts  to  which  the  estoppel  relates,  and  that 
he  has  in  good  faith  acted  upon  such  belief,  Lawrence  v. 
Brown^  5  N.  T.  Rep.  394,)  whether  the  party  to  be  estop- 
ped knew  of  it  or  not ;  for  to  compel  the  party  seeking  t6 
establish  the  estoppel  to  prove  knowledge  of  his  acts  done 
under  the  very  agreement  itself,  would  be  a  stultification 
of  the  agreement.  Blanchard  was  employed  by  and  as 
the  agent  of  Eaynor,  and  he  is  bound  by  those  acts,  pre- 
cisely as  though  he  had  been  present  and  perfbrmed  the 
same  acts.  He  declared  to  the  defendant  by  that  act,  that 
the  land  east  of  that  line  fence  is  yours;  do  as  you  please 
with  it ;  clear,  ditch,  drain  it.  This  was  in  1855.  The 
defendant  commenced  clearing  the  swamp  soon  after  he 
bought  in  1853,  and  cleared  all  up  in  four  years.  In 
April,  1857,  he  (the  defendant)  bought  nine  .acres  of  Ray- 
nor,  starting  on  this  fence  and  line.  At  that  time,  the 
defendant's  land,  east  of  fence,  was  cleared  off  and  ditch- 
ed. All  this  work  was  done  by  him  because  it  was  his 
land,  as  agreed  with  Raynor.  There  was  no  uncertainty, 
no  dispute,  no  encroachment,  no  trespass.  He  was  acting 
in  good  faith  upon  the  mutual  agreement  as  to  the  line, 
and  because  of  that  agreement.  It  was  his  land,  and  he 
treated  it  as  his,  and  so  did  Raynor.  Raynor  knew  of 
the  location,  and  that  the  land  east  of  the  line  fence  was 
called  and  treated  as  the  defendant's.  Under  these  cir- 
cumstances  it  is  not  material,  nor  was  it  necessary  that 
Raynor  should  have  notice  or  should  know  whether  the 
defendant  was  making  permanent  or  valuable  improve- 
ments, to  estop  him.  He  had  Raynor's  admission  that 
the  land  was  his.  That  led  him  to  make  the  improve- 
ments. Those  improvements  being  much  more  than  the 
land  was  worth  at  the  time  that  line  was  settled,  estops 
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the  plaintiffi.  There  never  had  been  any  dispute  about  that 
line  then,  nor  was  there  any  until  about  the  time  Raynor 
died,  and  then  it  came  from  the  plaintiffs*  attorney.  Every 
act  of  the  defendant  in  clearing,  ditching  and  drain- 
ing the  identical  land  recovered  in  this  suit  by  the  plain- 
tiffs, was  caused  and  authorized  by  the  acts  and  words  of 
Raynor.  In  April,  1857,  after  this  land  had  been  cleared 
off  by  the  defendant,  Raynor,  in  his  deed  of  the  nine  acres, 
describes  that  line  fence  as  his  east  line. 

n.  The  court  erred  in  refusing  to  charge  as  requested 
"That  if  the  jury  find  that  Almar  Blanchard  was  the 
agent  of  Raynor  to  locate  the  line,  and  did  so  locate  it, 
and  the  defendant  and  JElaynor  both  acted  upon  it,  and  the 
defendant  made  the  improvements  in  consequence  of  such 
location,  then  the  plaintiffs  are  estopped."  This  is  all 
that  is  necessary  to  estop  the  plaintiffi.  This  was  the 
inducement  for  the  defendant  to  expend  his  labor  and 
money.  It  was  his  own  land  he  was  improving.  To  take 
that  land  from  him  now,  is  to  defraud  him  out  of  all  his 
expenditures. 

When  a  party  mistakes  the  line  of  his  land  and  en- 
croaches on  his  neighbor's,  and  makes  permanent  and 
valuable  improvements  thereon,  it  works  no  estoppel, 
unless  it  can  be  shown  that  the  owner  of  the  land  knew 
of  the  improvements  thus  being  made,  and  also  that  the 
party  supposed  he  was  improving  his  own  land.  If  with 
knowledge  of  these  things  he  allows  the  party  to  proceed 
in  his  work  without  notice  of  his  mistake  or  any  remon- 
strance, he  will  be  estopped.  He  would  be  guilty  of  a 
fraud,  otherwise,  which  the  law  will  not  tolerate,  This  is 
because  he  failed  to  speak,  when  as  an  honest  man  he 
was  bound  to  speak.  After  the  defendant  and  Raynor 
agreed  upon  the  line,  and  built  a  line  fence  between  them, 
Raynor  knew  that  the  defendant  supposed  the  question 
was  at  rest^  and  would  use  that  laud  in  the  same  manner 
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as  any  other  part  of  his  farm.  That  was  the  object  and 
intent  of  both  parties.  Raynor  had  a  ditch  dug  on  his 
side  of  the  line  fence ;  the  defendant  cleared  oft'  his 
swamp  up  to  the  line  fence,  and  then  bought  nine  acres 
of  Raynor  west  of  that  fence.  Raynor  in  his  deed  recog- 
nized that  fence  as  the  line,  and  as  a  monument  in  his 
deed.  This  estops  the  plaintiffs.  Raynor's  declarations 
and  acts  induced  the  defendant  to  rebuild  the  first  line 
fence,  and  to  clear  off  and  ditch  and  drain  the  swamp,  and 
also  to  purchase  the  nine  acres  west  and  adjoining  it. 
Now  either  of  those  things  should  estop  the  plaintiffs. 
Instead  of  that,  they  have  cut  out  six  acres  and  upwards, 
and  interlocked  lands  with  him.  His  improvements  are 
lost  to  him.  The  value  of  the  nine  acres  is  greatly  re- 
duced by  being  severed  from  his  farm.  His  line  fence  is 
doubled  in  length  and  expense.  All  these  results  grow 
out  of  the  acts  of  Raynor,  and  without  any  fault  on  the 
defendant's  part. 

HI.  The  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  the  defendant  That  request  is  the  law  in 
this  case,  *'  that  if  the  line  was  agreed  upon  and  fenced 
by  Raynor,  through  an  agent,  and  the  defendant  agreeing 
to  it,  and  making  permanent  improvements  upon  the  land 
up  to  the  fence,  and  Raynor  also  up  to  the  fence,  then  the 
plaintiff,  after  a  lapse  of  a  number  of  years,  is  estopped 
from  interfering  with  that  line,  whether  he  knew  of  the 
improvements  being  made  or  not." 

IV.  The  court  erred  in  charging  the  jury  "that  to  con- 
stitute an  adverse  possession,  it  must  continue  for  twenty 
years  and  must  be  peaceable."  Such  is  not  the  law.  If 
the  possession  is  continuous  for  twenty  years,  under  claim 
and  color  of  title,  it  is  adverse  and  by  lapse  of  time  be- 
comes perfect,  no  matter  how  much  disturbance  may  have 
been  made  during  the  twenty  years  by  any  other  claimants. 

V.  The  jury  in  locating  the  nine  acres,  established  the 
line  between  Raynor  and  Timerson,  which  was  the  same 
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line  pointed  out  by  Blanehard.  The.  deed,  first  of  all, 
called  for  a  location  of  the  line  fence.  Kow  when  that 
line  was  located  by  the  jury  for  one  part  of  the  case, 
namely,  the  nine  acres,  it  must  remain  the  same  for  the 
whole  case.  If  it  was  the  line  before  and  when  Timerson 
purchased,  it  was  the  line  when  this  case  was  tried.  The 
verdict  of  the  jury  is  so  inconsistent  that  for  this  a  new 
trial  should  be  granted. 

By  the  Courts  Johnson,  J.  The  only  questions  in  this 
case  of  any  importance,  arise  upon  the  charge  of  the  judge, 
and  his  refusal  to  charge  as  requested  by  the  defendants' 
counsel.  The  judge  charged  that  if  the  boundary  line 
between  the  two  pieces  of  land,  was  erroneously  located 
by  the  person  designated  by  Raynor,  (under  whom  the 
plaintiffs  claim,)  to  point  out  the  line,  and  Raynor  was 
ignorant  that  any  mistake  had  been  made,  and  was  also 
ignorant  of  the  subsequent  improvements  made  by  the 
defendant,  in  fencing  and  clearing  up  to  such  line,  the 
plaintiffs  were  not  estopped  or  precluded  from  insisting 
upon  the  true  line.  To  this  part  of  the  charge  the  de- 
fendant excepted,  and  requested  the  judge  to  charge  that 
if  Blanehard,  the  person  designated  by  Raynor  to  point 
out  the  line,  was  the  agent  of  the  latter  for  that  purpose, 
and  did  locate  it ;  and  each  party  acted  upon  it ;  and  the 
defendant  made  improvements  in  consequence  of  it,  the 
plaintiffs  were  estopped  from  claiming  to  the  true  line. 
The  judge  refused  so  to  charge,  and  exception  was  taken 
to  the  refusal.  There  was  evidence  in  the  case  tending 
to  show,  that  Raynor  was  a  cripple,  unable  to  get  from 
his  house,  and  did  not  know  where  the  line  was  between 
himself  and  the  defendant;  that  when  the  defendant 
called  upon  Raynor  in  reference  to  building  the  line  fence, 
Raynor  sent  him  to  Blanehard,  to  have  him,  Blanehard, 
point  out  the  line,  saying  that  Blanehard  knew  where  the 
line  was ;  and  that  Raynor  never  knew  where  the  line  had 
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been  pointed  out  or  located,  nor  what  the  defendant  had 
done  in  the  way  of  fencing  and  improving  the  land.  This 
location  was  made  in  1855,  and  the  improvements  upon 
the  land  were  made  from  year  to  year  after  that  The 
jury  found  in  favor  of  the  plaintiffs  on  this  question  of 
Raynor's  want  of  knowledge.  Upon  these  facts  as  estab- 
lished by  the  finding  of  the  jury,  the  elements  necessary 
to  create  an  estoppel  are  entirely  wanting.  Raynor,  sup- 
posing that  Blanchard  knew  where  the  line  was,  sent  a 
request  to  him  to  point  it  out  to  the  defendant.  It  turns 
out  that  Blanchard  did  not  know  where  the  line  in  fact 
was,  and  pointed  out  the  wrong  line.  The  defendant  was 
as  much  bound  as  Raynor  to  know  where  the  true  line 
was  between  the  two  lots,  and  it  does  not  appear  from  the 
case  that  there  was  any  diflBlculty  in  ascertaining  the  true 
line  by  survey  and  measurement.  In  fact  I  do  not  see  why 
Blanchard,  under  the  circumstances,  was  not  as  much  the 
agent  of  the  defendant  as  of  Raynor.  It  is  not  the  case  where 
the  line  was  uncertain  and  difficult  to  discover,  but  a  case 
where  the  defendant  instead  of  taking  any  steps  to  ascer- 
tain, choses  to  take  the  word  of  Blanchard,  and  thus,  by 
the  mistake  of  Blanchard,  an  erroneous  line  is  located, 
and  the  partition  fence  built  upon  it.  Raynor  never  knew 
where  the  line  was  located,  and  never  knew  that  the  defend- 
ant was  making  improvements  upon  his  land  in  reference  to 
the  erroneous  location.  The  erroneous  location  was  as 
much  the  fault  of  the  defendant  as  of  Raynor,  and  as  the 
latter  never  knew  where  the  location  was  made,  nor  that 
the  defendant  was  making  improvements  upon  the  land  on 
his  side  of  the  line  fence,  he  was  not  called  upon  to  speak, 
or  to  give  notice,  and  his  silence  under  the  circumstances, 
implies  no  acquiescence  in  the  defendant's  proceedings, 
and  no  wrong.  There  is  no  case  to  be  found,  where  an 
erroneous  boundary  line,  established  under  such  circum- 
stances, has  been  held  binding  and  conclusive  upon  the 
Vol.  LL  34 
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ground  of  estoppel  in  paits,  short  of  twenty  years  posses- 
sion under  claim  of  title.  Here  possession  under  the 
erroneous  location  has  been  much  less  than  twenty  years. 
The  facts  as  found  by  the  jury,  present  the  simple  case  of 
one  making  improvements  upon  the  land  of  another, 
under  an  honest,  but  erroneous  belief  that  he  was  the 
owner.  This  forms  no  ground  for  transferring  the  title  of 
one  to  another ;  nor  for  estopping  the  owner  from  reclaim- 
ing his  own.  The  later  cases  agree  that  possession  and 
claim  of  title,  under  an  erroneous  location,  short  of  twenty 
years,  is  not  sufficient  to  establish  title  in  such  occupant, 
as  against  a  valid  paper  title,  unless  such  location  was 
made,  and  the  possession  under  it  has  been  continued, 
under  such  circumstances  as  to  estop  the  party  having 
the  paper  title  from  asserting  his  claim  against  such  occu- 
pant. {Terry  v.  Chandler,  16  N,  T.  Rep,  354.  Baldwin  v. 
Brofvn,  Id.  359.  Vosburgh  v.  Teator,  32  id.  561.  Beed  v. 
Farr,  35  id.  113.     aark  v.  Wetke^y  19  Wend.  320.) 

In  Jackson  v.  McOonnell,  (12  Wend.  421,)  relied  upon  by 
the  defendant's  counsel,  the  action  was  brought  by  the 
vendor  against  his  vendee.  The  defendant  was  put  into 
possession  of  the  premises  by  the  vendor's  brother  and 
agent,  who  assisted  in  making  the  survey  and  location  of 
the  land,  as  the  premises  described  in  the  deed,  and  who 
was  also  one  of  the  plaintifls'  lessors.  The  weight  of 
evidence  was  decidedly  in  favor  of  the  accuracy  of  the 
location,  according  to  the  description  contained  in  the 
deed.  The  court  say  that  it  is  "  very  questionable  whether 
under  such  circumstances  a  vendor  can  be  permitted  to 
allege  error  in  the  location,  but  if  he  can,  it  is  certainly 
incumbent  upon  him  to  establish  the  error  by  the  most 
incontrovertible  evidence."  A  new  trial  was  granted  in 
that  case,  because  the  judge  at  the  circuit  had  charged  the 
jury  "that  the  plaintiff  was  not  bound  by  the  location,  if 
it  was  erroneous  in  any  respect,  unless  he  knew  of  the 
error  at  the  time^  and  expressly  agreed  to  be  bound  by  it" 
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In  this  respect  it  was  held  that  the  circuit  judge  went  too 
far.  There  is  no  such  error  in  this  case.  Here  Raynor 
did  not  know,  at  the  time,  where  his  line  was,  and  did  not 
know  where  it  was  located,  when  such  location  was  made, 
nor  that  the  defendant  was  making  the  improvements. 
He  never  expressly  agreed  to  be  bound,  and  never  remained 
silent  when  good  faith  and  honest  dealing  with  his  neigh- 
bour required  him  to  speak.  Mere  agreement  upon  an 
erroneous  line  is  not  enough,  within  any  of  the  cases,  and 
especially  the  later  cases  on  this  subject.  Both  the  charge 
and  the  refusal  to  charge  in  this  respect,  were  correct. 
The  exception  to  that  part  of  the  charge  that  the  posses- 
sion for  twenty  years  must  be  open,  notorious,  uninter- 
rupted and  peaceable,  to  give  one  who  has  no  title,  legal 
ownership,  as  against  the  true  owner,  is  of  no  avail  in  this 
case.  The  exception  is  to  the  term  "peaceable,"  But 
the  use  of  that  term,  if  wrong,  could  by  no  possibility 
have  prejudiced  the  defendant,  as  his  possession  had  never 
been  disturbed,  whatever  may  have  been  its  character. 
It  had  been  peaceable  as  far  as  it  went,  and  there  was  no 
question  that  it  was  otherwise.  The  general  tenor  and 
scope  of  the  charge  on  this  point  was  right,  and  the  excep- 
tion to  a  single  word  in  the  sentence,  which  had  no  bear- 
ing upon  any  issue,  or  question  in  the  case,  cannot  be 
allowed  or  entertained.  A  new  trial  must  therefore  be 
denied,  and  judgment  ordered  for  the  plaintiflFs,  upon  the 
verdict. 

[MoHBOB  Gbhbbal  Tbbm,  September  7, 1868.    R  J).  SmUh^  Johnton  and  /.  C. 
BmUh,  Justices.] 
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Under  section  68  of  the  Code,  which  provides  that  "  a  justice  of  the  peace,  on 
the  demand  of  a  party  in  whose  fayor  he  »haU  have  rendered  a  Judgment,  shall 
giye  a  transcript  thereof,  which  may  be  filed  and  docketed  in  the  ofiBce  of 
the  derk  of  the  county  where  the  judgment  was  rendered,"  and  dimcts  that 
the  time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be  entered  thereon, 
and  entered  in  the  docket^  and  "  A*om  that  time  the  judgment  shall  be  a 
Judgment  of  the  county  court,"  there  can  be  no  judgment  in  the  county 
court,  unless  a  judgment  has  in  fact  been  rendered  in  the  justices'  court. 

If  there  has  been  no  judgment  rendered  by  the  justice,  the  filing  and  docketing 
of  the  transcript  in  the  county  clerk's  office  is  a  mere  nullity.  The  question 
is  essentially  jurisdictional.  If  it  is  not  a  judgment  in  the  court  in  which 
the  action  was  commenced  and  tried,  it  cannot,  in  the  nature  of  things,  be 
such  in  the  county  court. 

Although  such  transcript  is  prima  facte  eyidence,  not  only  that  the  judgment 
has  been  rendered  by  the  justice,  but  that  he  had  jurisdiction  to  render  it, 
and  when  presented  to  the  county  clerk  properly  certified  by  the  justice,  is 
sufficient  to  authorize  him  to  file  it,  and  docket  the  judgment ;  and  the  judg- 
ment of  the  county  court  is  sufficiently  established,  jtrima  facie,  by  the  pro- 
duction in  evidence  of  a  duly  certified  copy  of  the  transcript,  and  docket ; 
yet  it  may  be  shown  that  the  transcript  is  entirely  false,  or  a  forgery,  and 
that  no  such  judgment  was  ever  in  fact  rendered  by  the  justice. 

Merely  entering  the  verdict  of  the  jury,  in  his  docket,  by  the  justice,  and 
putting  down  the  items  of  costs  and  adding  them  up  with  the  verdict,  and 
thus  ascertaining  the  sum  total,  without  doing  any  thing  further,  is  not 
rendering  a  judgment  on  such  verdict.  Judgment  must  be  rendered,  and 
entered  in  some  way  as  a  judicial  act. 

The  statute  provides  that  in  all.  cases  where  a  verdict  shall  be  rendered,  in  a 
justices'  court,  "  the  justice  shall  forthwith  render  judgment,  and  enter  the 
same  in  his  docket."  (2  JS.  8.  247,  (  124.)  The  decision  must  be  evidenced 
by  some  official  act.  A  decisioi^  in  the  mind  of  the  justice,  unless  it  is 
entered  in  the  docket,  or  in  the  minutes  of  the  trial,  is  of  no  avail  whatever. 
It  is  not  a  legal  rendering  of  judgment,  and  will  not  constitute  a  judgment, 
in  law. 

Where,  although  it  appeared  ft'om  the  transcript  furnished  by  the  justice  for 
the  county  clerk,  that  judgment  was  rendered  by  the  Justice,  and  entered  in 
his  docket,  on  the  day  the  verdict  was  rendered,  and  in  his  certi^cate  the 
justice  stated  that  the  transcript  was  "a  correct  transcript  ft-om  his  docket" 
of  a  judgment  on  record  in  his  office,  and  of  the  whole  of  said  judgment; 
yet,  it  appearing  from  an  examination  of  the  justice's  docket,  on  the  trial, 
that  there  was  no  such  entry  therein  as  was  stated  in  the  transcript,  and  that 
none  such  had  ever  been  made  there ;  the  justice  testifying  that  he  made 
the  entries  which  appeared  upon  his  docket,  at  the  time  the  verdict  was 
xwdered,  but  was  unable  to  state  that  he  had  made  any  entry  of  judgment^ 
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in  hiB  minutes,  or  anywhere ;  Keid^  that  upon  this  evidenoe  the  referee  was 
authorized  to  find,  as  matter  of  fact,  that  the  jastice  never  made  any  entry 
of  judgment  in  any  way,  and  never  rendered  judgment  upon  the  verdict. 

A  judgment,  in  a  justice's  court,  is  not  completed,  so  that  it  can  be  enforced 
by  execution,  until  it  is  entered' in  the  docket,  even  where  it  has  first  been 
entered  in  the  minutes  in  due  time. 

It  is  not  competent  to  prove,  by  .parol,  the  entry  of  a  judgment,  not  upon  the 
minutes  of  the  justice,  nor  upon  his  docket. 

D.  wanting  work,  applied  to  S.  to  furnish  employment ;  whereupon  it  was 
agreed  between  them  that  D.  should  cut  timber  from  his  own  ^  land,  and 
make  it  into  railroad  ties  for  S.  and  deliver  the  ties  at  twelve  cents  apiece; 
that  8.  should  furnish  money  as  the  work  progressed,  and  the  ties  were  to 
be  his  property  from  the  time  the  trees  were  cut  from  the  stump.  Under 
this  contract  the  timber  for  the  ties  was  all  cut,  and  hauled  upon  the  land 
of  a  third  person,  and  was  there  verbally  turned  out  to  S.  as  his  property, 
before  being  levied  on  as  the  property  of  D.  HUd^  that  the  contract  was 
not  within  the  statute  of  frauds,  but  belonged  to  that  other  class  of  contracts 
whore  the  vendor  agrees  to  furnish  materials  and  manufacture  for,  and 
deliver  to,  the  vendee,  certain  goods  at  a  future  day.  That  in  this  case  the 
labor  was  numifesUy  to  be  done  for  S.  upon  his  employment,  and  the  referee, 
therefore,  rightfully  held  that  the  timber  became  the  property  of  S.  as  soon 
as  it  was  severed  from  the  stump. 

The  true  criterion,  in  all  such  cases,  is  whether  the  work  and  labor,  required 
in  order  to  prepare  the  subject  natter  of  the  contract  for  delivery,  is  to  be 
done  for  the  vendor  himself,  or  for  the  vendee.  If  for  the  latter,  it  is  simply 
a  case  of  hiring,  and  not  within  the  statute  of  frauds. 

APPEAL  by  the  plaintiff  from  a  judgment  of  the  county 
court  of  Steuben  county,  rendered  on  appeal  from  a 
judgment  of  a  justice  of  the  peace,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  for  the  conversion  of  a  quantity 
of  railroad  ties ;  the  plaintiff  claiming  title  to  such  ties  by 
virtue  of  a  purchase  from  one  Isaac  Allison,  who  had  bid 
off  the  same  at  a  sheriff's  sale  on  an  execution  issued 
against  the  property  of  C.  W.  Daniels,  who  was  claimed 
*  by  the  plaintiff  to  have  been  the  owner  of  the  ties  at  the 
time  of  such  sheriff* 's  sale,  in  the  spring  of  1862.  The  de- 
fendant, by  his  answer,  denied  the  allegations  of  the  com- 
plaint, and  alleged  that  the  ties  were  not  the  property  of 
the  plaintiff,  but  belonged  to  him,  the  defendant    The 
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justice  rendered  a  judgment  in  favor  of  the  defendant  for 
costs,  $4.50.  The  defendant  appealed  to  the  county  court, 
and  the  action  being  upon  the  calendar  of  that  court,  for 
trial,  the  issues  were  referred  to  Harlo  Hakes,  Esq.  to  hear 
and  determine. 

On  the  trial  before  the  referee,  the  appellant  oflfered  in 
evidence  a  transcript  of  a  justice's  judgment  in  an  action 
brought  by  Isaac  Allison  against  Charles  W.  Daniels,  pur- 
porting to  have  been  rendered  on  the  23d  day  of  January, 
1862,  in  favor  of  Allison,  against  Daniels,  for  a  cause  of 
action  accruing  on  contract,  for  9183.25,  damages  and  costs, 
with  the  certificate  of  the  county  clerk  that  such  transcript 
was  filed  in  his  ofllice  on  the  15th  of  February,  1862.  The 
counsel  for  the  defendant  objected  thereto  as  immaterial, 
unless  the  original  entry  in  the  justice's  docket  were  intro- 
duced; which  objection  was  overruled  by  the  referee,  and 
the  counsel  for  the  respondent  excepted.  The  said  transcript, 
certificate  and  indorsement  were  then  read  in  evidence. 
The  counsel  for  the  plaintiff  then  offered  in  evidence  a 
certified  transcript  of  the  docket  of  said  judgment  in  the 
county  clerk's  oflice,  to  which  the  counsel  for  the  defend- 
ant objected  the  same  as  above ;  which  objection  was  over- 
ruled by  the  referee,  and  the  counsel  for  the  defendant 
excepted.  The  counsel  for  the  plaintiff  then  read  the  said 
transcript  and  certificate  thereto  in  evidence.  Also  an 
execution  issued  thereon,  by  the  county  clerk,  and  indorse- 
ments and  certificates  thereon,  showing  that  the  execution 
was  satisfied.  L,  P.  Weedy  a  witness  sworn  on  the  part 
of  the  defendant,  testified  as  follows :  "  I  was  an  acting 
justice  of  the  peace  in  the  town  of  Canisteo,  in  1861  and 
1862.  This  is  my  justice's  docket.  I  issued  a  transcript 
on  the  third  of  February,  1862.  No  other  cause  was  tried 
before  me  between  the  parties.  The  entries  on  page  112 
contain  all  the  entries  ever  made  by  me  in  my  docket  in 
that  suit.  I  never  issued  but  one  transcript  between  the 
parties."     The  counsel  for  the  defendant  then  offered  in 
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evidence  the  proceedings  and  entries  on  page  112  of  said 
docket.  The  counsel  for  the  plaintiff  objected  on  the 
ground  that  the  same  was  incompetent  and  immaterial. 
The  referee  overruled  the  objection,  to  which  decision  and 
ruling  the  counsel  for  the  plaintiff  excepted.  The  pro- 
ceedings were  then  read  in  evidence,  and  were  in  words 
and  figures  following : 

^^  Isaac  Allison  v.  Charles  W.  Daniels.  1861,  Oct.  23, 1  P.  M. 
Parties  appeared  pursuant  to  an  order  of  the  court,  and 
answered  to  the  suit.  Kobert  Brundage,  for  plaintiff,  J.  D. 
Millard,  for  defendant.  Issue  joined  in  writing.  Adjourned 
by  consent  until  Nov.  7,  at  1  p.  M.  Adjourned  by  consent 
of  parties  to  the  15th  ot  November,  at  1  p.  m.  at  which 
time  parties  appeared  and  a  commission  granted  to  exam- 
ine Frederick  K.  S warts,  of  Harrisburg,  Pa.  Commission 
made  out  and  directed  to  Richard  Hummell  and  William 
Kern,  Harrisburg,  Pa.  Suit  further  adjourned  to  January 
23,  1862,  at  1  p.  m.  at  which  time  the  suit  was  tried  by  jury. 
The  following  sworn  as  jurors,  [giving  their  names.] 

By  consent  of  parties  the  jury  retired  without  being  in 
charge  of  a  constable^  and  brought  in  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  damages,  $175  00 

Justice's  cost, 6  00 

Const  cost, 1  25 

Plaintiff's  cost, 1  00 

6183  25 
February  3,  1861,  transcript  given,  .        .  50 

Received  the  costs  in  the  above  suit  and  notice  of  appeal, 
and  92  for  return  for  plaintiff.  L.  P.  Weed,  J.  P." 

And  the  said  witness  then  further  testified  as  follows : 
"  I  kept  minutes  of  the  trial  and  proceedings  and  evidence. 
I  have  not  got  them  with  me.  I  cannot  tell  all  I  entered 
in  the  minutes.  I  cannot  say  whether  I  did  or  did  not 
enter  the  judgment  in  the  minutes.  I  think  I  made  these 
entries  in  the  docket  at  the  time  the  verdict  was  brought 
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in."  The  counsel  for  the  plaintiff  then  asked  the  witness 
the  following  question  :  '*Did  you  make  any  other  entry 
of  judgment  in  this  action  except  what  you  made  on  page 
112  of  this  docket  V*  To  which  question,  and  the  answer 
thereto,  the  counsel  for  the  defendant  objected,  on  the 
ground  that  the  entry,  if  any,  "would  be  the  best  evidence, 
and  as  immaterial.  The  referee  sustained  the  objection ; 
to  which  decision  the  counsel  for  the  plaintiff  excepted. 

The  referee  found  and  decided  that  Charles  W.  Daniels, 
in  the  years  1861  and  1862,  was  the  owner,  or  in  posses- 
sion of,  a  piece  of  land,  situate  in  the  town  of  Canisteo, 
in  the  county  of  Steuben,  upon  which  was  growing  a 
quantity  of  oak  and  hemlock  timber,  suitable  for  railroad 
ties.  That  Daniels  entered  into  an  agreement  with  the 
defendant,  (not  in  writing,)  to  cut,  manufacture  and  de- 
liver to  the  defendant  one  thousand  hemlock  ties,  for 
which  he  was  to  pay  twelve  cents  apiece,  and  to  pay  the 
same  as  the  work  of  getting  them  out  progressed.  The 
ties  to  be  delivered  on  the  side  of  the  railroad  track,  in 
condition  for  loading  on  the  cars.  That  Daniels  cut,  hewed 
and  hauled  out  upon  the  lands  of  John  Crosby,  timber  for 
about  eight  hundred  ties  previous  to  February,  1862,  the 
trees  were  not  cut  up  into  ties,  but  some  sticks  were  long 
enough  to  make  five  ties,  and  some  of  different  lengths, 
and  nine  tenths  were  more  than  one  tie  in  length ;  that  the 
ties  were  in  this  condition  until  after  the  11th  day  of  Feb- 
ruary, 1862,  when  they  were  cut  up  and  piled  on  the  bank 
of  the  railroad  by  Daniels.  That  on  the  fifth  day  of  Feb- 
ruary, 1862,  a  transcript,  in  due  form  of  law,  was  filed  in 
the  clerk's  office,  of  Steuben  county,  and  judgment  duly 
docketed  in  the  office  of  the  said  county  court,  in  an  action 
wherein  Isaac  Allison  was  plaintiff,  and  Charles  W.  Daniels 
was  defendant,  for  the  sum  of  $183.50,  the  judgment  from 
which  said  transcript  was  issued  was  rendered  by  L.  P. 
"Weed,  a  justice  of  the  peace,  on  the  23d  day  of  January, 
1862.    That  an  execution^  in  due  form  of  law,  was  issued 
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by  the  clerk  of  Steuben  county  to  the  sheriff  thereof,  and 
was  levied  upon  the  ties  mentioned  in  the  complaint  by 
V.  B.  Wetmore,  who  was  one  of  the  deputies  of  the  sheriff 
of  Steuben  county.  That  the  said  ties  were  sold  by  the 
said  sheriff,  and  purchased  by  Isaac  Allison,  who  within 
a  few  days,  and  before  the  time  of  commencement  of  this 
action,  sold  and  transferred  all  the  interest  in  the  said  ties 
to  the  plaintiff  in  this  action.  That  when  said  levy  was 
made,  the  timber  lay  upon  the  lands  of  the  said  John 
Crosby ;  some  of  the  timber  was  long  enough  for  five  ties, 
and  most  of  the  pieces  long  enough  for  two  ties  and  up- 
wards. The  said  referee  also  found  and  decided,  that  the 
timber  was  transferred  to  the  defendant  and  became  his 
as  soon  as  it  was  severed  from  the  stump.  To  which  de- 
cision the  counsel  for  the  plaintiff  excepted.  The  referee 
also  found  and  decided  that  the  ties  were  delivered  to  the 
defendant  on  or  before  the  8th  day  of  February,  1862,  and 
that  they  then  became  his  property.  To  which  decision 
and  ruling  the  counsel  for  the  plaintiff  excepted.  The 
referee  also  found  and  decided  that  the  proceedings  and 
judgment  in  the  action  before  L.  P.  Weed,  were  void.  To 
which  decision  the  counsel  for  the  plaintiff  excepted.  And 
also  that  the  transcript  issued  by  the  said  justice  was  with- 
out any  foundation,  there  being  no  valid  judgment  to  sus- 
tain it  To  which  decision  the  counsel  for  the  plaintiff 
excepted.  The  referee  also  found  and  decided  that  the 
judgment  of  the  county  couil;,  upon  which  the  execution 
was  issued  to  the  sheriff,  and  upon  which  the  ties  were 
sold,  was  void.  To  which  decision  and  ruling  the  counsel 
for  the  plaintiff  excepted.  The  referee  also  found  and 
decided  that  the  execution  issued  by  the  county  clerk,  by 
virtue  of  which  the  ties  were  levied  upon  by  Deputy 
Sheriff  Wetmore,  was  void.  To  which  decision  the  coun- 
sel for  the  plaintiff  excepted.  The  referee  also  found  and 
decided  that  the  sale  of  the  said  ties,  and  the  purchase  by 
the  appellant^  were  void,  and  that  the  plaintiff  was  not 
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entitled  to  recover  in  the  action.     To  each  of  which  deci- 
sions the  counsel  for  the  plaintiff  also  excepted. 

A  motion  was  made  in  the  Steuben  county  court,  at  the 
June  term,  for  a  new  trial,  upon  a  case  and  exceptions, 
when  an  order  was  duly  made  and  entered  by  the  said 
court  denying  said  motion;  from  the  decision  denying 
said  motion  for  a  new  trial,  the  appellant  appealed  to  the 
Supreme  Court 

John  W.  Dininny^  for  the  appellant.  I.  The  referee 
erred  in  holding  and  deciding  that  the  judgment  of  the 
justice  was  void.  The  statute  provides  and  declares  what 
entries  shall  be  made  by  the  justice  in  his  docket  (3  R. 
S.  5th  ed.  456.)  He  is  not  required  to  follow  any  particu- 
lar form,  and  if  he  enter  the  verdict  and  the  costs,  that  is 
sufficient.  The  verdict  and  costs  make  up  the  judgment 
The  amount  of  each  were  entered  in  the  justice's  docket, 
and  were  added  together,  making  the  judgment.  This 
was  all  that  was  necessary  to  determine  completely  the 
rights  of  the  parties.  If  the  justice  erred  in  the  items  of 
costs,  or  in  any  other  manner,  the  defendant  in  that  action 
had  the  right  of  appeal  to  correct  such  errvir,  but  the 
respondent  cannot  take  advantage  of  it  in  this  collateral 
way.  The  justice  had  jurisdiction  of  the  parties  and  of 
the  subject  of  the  action,  and  a  judgment  (though  perhaps 
informal)  was  entered.  This  was  sufficient  The  statute 
prescribing  the  entries  in  the  docket  are  directory  only. 
{Humphrey  v.  Persons,  23  Barb,  313-318.  Ball  v.  Tuttle,  6 
Hill,  38.)  Statutes  directing  the  mode  of  proceedings  by 
public  officers  are  directory  only,  and  are  not  regarded  as 
essential  to  the  validity  of  the  proceedings  themselves, 
unless  it  be  so  declared  by  statute.  (Holland  v.  Osgood,  8 
Verm.  Rep.  280.  The  People  v.  Cook,  14  Barb.  291.)  It 
was  not  necessary  that  the  judgment  should  be  entered  in 
his  docket    An  entry  in  his  minutes  was  sufficient. 
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n.  The  referee  erred  in  excluding  the  answer  to  the 
following  question:  "Did  you  make  any  other  entry  of 
judgment  in  this  action  except  what  you  made  on  page 
112  of  this  docket?''  {Hall  v.  Tutde,  6  HiU,  38.  Walrod 
V.  Sliuler,  2  Com%t.  134.) 

in.  The  referee  erred  in  allowing  the  respondent  to 
prove  and  introduce  in  evidence  the  docket  of  the  justice. 
The  transcript  of  the  judgment  had  been  filed,  and  the 
judgment  had  become  a  judgment  of  the  county  court, 
and  was  conclusive.  The  Code  declares  that  the  time  of 
the  receipt  of  the  transcript  by  the  clerk  shall  be  noted 
thereon  and  entered  in  the  docket,  and  from  that  time  the 
judgment  shall  be  a  judgment  of  the  county  court.  (§  63.) 
The  transcript  takes  the  place  of  the  judgment  roll. 
(Jackson  v.  Tattle,  9  Cowen,  233-8.  Jackson  v.  Witherell,  Id. 
182.  Dickinson  v.  Smith,  25  Barb.  102.  Lyon  v.  Manly^ 
18  Eow.  267.)  An  action  cannot  be  brought  upon  such 
judgment  without  leave  of  court.  {Lyon  v.  Manly,  32 
Barb,  51.)  If  the  justice  had  no  jurisdiction,  the  defend- 
ant should  have  moved  to  set  the  judgment  aside,  or 
appealed  from  the  judgment,  and  have  reversed  it.  No 
question  was  made  before  the  referee  that  the  justice  had 
no  jurisdiction  of  the  parties  or  the  subject  matter;  the 
only  objection  was,  that  he  had  omitted  to  make  the 
proper  entries  in  the  docket. 

IV.  The  title  to  the  ties  never  passed  to  Siantee.  The 
agreement  was  void,  not  being  in  writing.  It  was  an 
agreement  for  the  sale  of  timber,  which  was,  at  the  time, 
annexed  to  the  freehold.  Santee  did  not  and  could  not 
obtain  any  title  to  the  ties  by  the  talk  he  had  with  Daniels 
on  his  way  to  Bath.  If  it  was  an  agreement  to  manufac- 
ture the  ties  out  of  his  own  timber,  and  deliver  them 
finished,  at  a  given  place,  the  title  would  not  pass  until 
completely  delivered.  {Andrews  v.  Lurant,  11  N.  T.  Rep. 
35.  Comfort  v.  Kiersted,  26  Barb.  472.)  These  ties  were 
never  delivered.     What  was  done  on  the  8th  of  February 
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was  of  no  avail.  Santee  insisted  on  railroad  inspection, 
and  having  them  cut  up  and  delivered  on  the  railroad. 
He  did  not  then  accept  them  as  completed.  The  culls 
were  not  designated.  The  ties  were  not  finished,  or  de- 
posited where  they  were  to  be  left.  On  a  sale  of  goods, 
so  long  as  any  act  remains  to  be  done  by  the  seller,  the 
property  does  not  vest  in  the  buyer.  {McDonald  v.  Hewetty 
15  John.  349.  19  Barb.  461,  and  the  cases  there  cited.) 
Although  there  has  been  a  delivery  of  the  property,  yet 
where  any  thing  remains  to  be  done,  the  seller  does  not 
lose  his  lien,  nor  part  with  his  title  thereto.  {Calkms  v. 
Wheaton^  2  N.  T.  Legal  Obs.  425*  Joyce  v.  Adams^  4  Seld. 
291.)  The  proof  shows  conclusively  that  there  had  been 
no  delivery,  and  none  was  understood  to  be  by  the 
parties. 

V.  Santee  waived  his  right  to  hold  the  ties  against  this 
execution,  and  he  is  now  estopped  from  claiming  them. 
(JDennison  v.  Ely,  1  Barb.  610.  TiUon  v.  Nelson^  27  id.  595. 
Dezell  V.  Odell,  3  EUl,  215.) 

W.  B,  Jonesj  for  the  respondent  I.  The  ties  in  ques- 
tion were  never  the  property  of  Daniels  after  they  were 
severed,  and  the  referee  has  so  found  as  a  question  of  fact. 
The  contract  under  which  the  ties  were  got  out  by 
Daniels,  testified  to  by  Daniels  and  by  Santee,  the  only 
witnesses  to  the  agreement,  required  that  finding  by  the 
referee.  The  agreement  was  valid,  and  the  provision  by 
Santee  that  they  were  to  be  his  as  soon  as  cut,  was  one  the 
parties  were  entirely  competent  to  make.  The  ties  were 
the  product  of  property  which  Daniels  had,  and,  therefore, 
potentially  his,  and  subject  to  sale  on  such  terms  as  he 
saw  fit,  there  being  no  fraudulent  intent.  ( Van  Hbozer  v. 
Cory,  34  Barb.  10.  Otis  v.  SUl,  8  id.  111.  Conderman  v. 
S7nith,  41  id.  404.)  . 

n.  But  a  delivery  of  the  ties  took  place  before  the  levy, 
as  is  shown  by  the  testimony  of  Santee^  all  of  which  is 
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found  as  a  fact  by  the  referee.  {Stanton  v.  SmaU,  3  Sandf. 
230.     19  N.  F.  Rep.  330.) 

nX  The  appellant  claims  an  agreement,  by  the  respon- 
dent, that  Allison  might  "go  on  and  get  his  debt,  and  he 
would  not  stand  in  his  way."  This  is  denied  by  the 
respondent,  and  having  been  passed  upon  by  the  referee, 
his  finding  cannot  be  disturbed.  Even  if  such  conversa- 
tion had  been  had,-  no  right  was  acquired  under  it  that 
was  not  revoked  by  forbidding  the  sale. 

IV.  There  was  no  valid  judgment  in  Allison  against 
Daniels,  rendered  by  Justice  Weed,  and  hence  the  tran- 
script and  execution,  and  sale,  were  without  any  thing  to 
support  them,  and  could  not  be  the  basis  of  a  title  to  these 
ties  in  the  appellant.  All  the  proceedings  had  in  that 
action  show  that  Justice  Weed  did  not  forthwith,  and 
never  did,  render  any  judgment  in  the  action,  or  enter 
any  on  his  docket  or  minutes.  (3  It,  S.  5th  ed.  445. 
Sibley  v.  Howard,  3  Dento,  72.  19  Wend.  371.  5  Hill,  60.) 
The  finding  of  the  referee  upon  that  subject  is  clearly  right. 

By  the  Court,  Johnson,  J.  The  referee  found,  from  the 
evidence  before  him,  that  the  judgment  of  the  county 
court,  upon  which  the  execution  was  issued  and  the  prop- 
erty in  question  sold,  to  the  Tendee  of  the  appellant,  was 
void,  inasmuch  as  no  judgment  had  ever  been  rendered 
in  the  justice's  court. 

This  presents  a  new  question,  of  considerable  import- 
ance, and  deserves  careful  consideration.  The  Code  (§  63) 
provides  that,  **  a  justice  of  the  peace,  on  the  demand  of  a 
party  in  whose  favor  he  shall  have  rendered  a  judgment,  shall 
give  a  transcript  thereof,  which  may  be  filed  and  docketed 
in  the  oflice  of  the  clerk  of  the  county  where  the  judgment 
was  rendered."  The  section  further  provides  that  the 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be 
entered  thereon,  and  entered  in  the  docket,  *'  and  from  that 
time  the  judgment  shall  be  a  judgment  of  the  county  court" 
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But  it  is  quite  certain  that  in  such  a  case  there  can  be  no 
judgment  in  the  county  court,  unless  a  judgment  has  in 
fact  been  rendered  in  the  justices'  court.  If  there  has 
been  no  judgment  rendered  by  the  justice,  the  filing  and 
docketing  of  the  transcript  in  the  county  clerk's  office  is  a 
mere  nullity.  The  question  is  essentially  jurisdictional 
If  it  is  not  a  judgment  in  the  court  in  which  the  action  was 
commenced  and  tried,  it  cannot,  in  the  nature  of  things, 
be  such  in  the  county  court.  The  appellant,  on  the  trial 
before  the  referee,  objected  to  the  introduction  of  evidence 
to  prove  that  no  judgment  had  been  rendered  by  the  jus- 
tice who  furnished  the  transcript,  insisting,  as  his  counsel 
does  here,  that  the  judgment  is  a  judgment  of  the  county 
court,  and  is  conclusive,  and  can  neither  be  disputed  nor 
contradicted.  But  unless  the  law  has  made  it  a  judgment, 
it  was  not  a  judgment,  and  in  all  cases  a  party  is  at  liberty 
to  show  want  of  jurisdiction  in  relation  to  the  subject 
matter,  or  the  legality  of  the  organization  of  the  court,  in 
order  to  defeat  a  judgment.  {Oakley  v.  Aspinwally  3  ComsL 
547.  Noi/es  V.  Butler,  6  Barb.  613.  2  Wait's  Law  and  Prac- 
tice,  15.)  And  by  parity,  in  a  case  like  this,  it  may  be 
shown  that  the  transcript  is  entirely  false  or  a  forgery, 
and  that  no  such  judgment  was  ever  in  fact  rendered  by 
the  justice.  That  was  what  the  respondent  sought  to  do 
here.  The  transcript  is  prima  facie  evidence,  not  only  that 
the  judgment  has  been  rendered  by  the  justice,  but  that 
he  had  jurisdiction  to  render  it,  and  when  presented  to  the 
county  clerk,  properly  certified  by  the  justice,  is  sufficient 
to  authorize  him  to  file  it,  and  docket  the  judgment.  And 
the  judgment  of  the  county  court  is  sufficiently  established, 
prima  facie,  by  the  production  in  evidence  of  a  duly  cer- 
tified copy  of  the  transcript  and  docket  by  the  county 
clerk.  (Dickinson  v.  Smith,  (25  Barb.  102.)  The  a<3tion 
was  tried  before  the  justice  by  a  jury,  who  rendered  a  ver- 
dict in  favor  of  the  plaintiff*,  which  the  justice  duly  entered 
upon  his  docket  on  the  same  day,  and  as  the  presumptioa 
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is,  immediately  after  it  was  rendered.  But  it  does  not 
appear  from  the  docket,  that  any  thing  further  was  done 
by  the  justice,  except  to  put  down  the  several  items  of  costs 
and  add  them  up  with  the  verdict.  No  judgment  was 
rendered,  as  appears  by  the  docket,  at  all.  Merely  enter- 
ing the  verdict  in  the  docket,  and  putting  down  the  items 
of  costs  and  adding  them  up  with  the  verdict,  and  thus 
ascertaining  the  sum  total,  and  nothing  more,  is  not  ren- 
dering a  judgment  on  such  verdict.  Judgment  must  be 
rendered,  and  entered  in  some  way  as  a  judicial  act.  The 
statute,  (2  B.  S,  247,  §  124,)  provides  that  in  all  cases 
where  a  verdict  shall  be  rendered  in  a  justices'  court  "  the 
justice  shall  forthwith  render  judgment  and  enter  the 
Bame  in  his  docket.'*  The  decision  must  be  evidenced  by 
some  official  act.  A  decision  in  the  mind  of  the  justice, 
unless  it  is  entered  in  the  docket,  or  in  the  minutes  of  the 
trial,  is  of  no  avail  whatever.  It  is  not  a  legal  rendering 
of  judgment,  and  will  not  constitute  a  judgment  in  law. 
(2  Watt's  Law  and  Frac.  694.  Seaman  v.  Ward,  1  Eilt,  52.) 
In  the  transcript  which  the  justice  furnished  for  the 
county  clerk,  it  appeared  that  judgment  was  rendered,  and 
entered  in  the  docket  of  the  justice,  on  the  day  the  verdict 
was  rendered.  And  in  his  certificate  he  set  forth  that  the 
transcript  was  "  a  correct  transcript  from  his  docket"  of  a 
judgment  on  record  in  his  office,  and  of  the  whole  of  said 
judgment.  On  the  trial,  the  justice  was  examined  as  a 
witness,  and  produced  his  docket,  and  it  appeared  that 
there  was  no  such  entry  upon  his  docket  as  appeared  in 
the  transcript  certified  to  by  him,  and  that  none  such  had 
ever  been  made  there.  The  justice,  on  his  examination, 
testified  that  he  made  the  entries  which  appeared  upon  his 
docket  at  the  time  the  verdict  was  rendered,  but  was  unable 
to  state  that  he  had  made  any  entry  of  judgment  in  his  min- 
utes, or  anywhere.  The  verdict  was  rendered  and  entered 
in  the  docket  the  23d  of  January,  1862,  and  the  transcript 
given  on  the  3d  of  February  thereafter.    Upon  this  evi- 
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dence,  I  think,  the  referee  was  authorized  to  find,  as  matter 
of  fact,  that  the  justice  never  made  any  entry  of  judgment  in 
any  way;  and  never  rendered  judgment  upon  the  verdict 
The  presumption  is  that  he  did  so  find  as  matter  of  fact 
It  is  incontrovertible  that  none  was  ever  entered,  at  any 
time,  upon  the  docket  If  no  judgment  was  rendered  by 
tlie  justice,  there  was,  of  course,  no  foundation  on  which 
the  judgment  of  the  county  court  could  stand,  and  it  was 
no  judgment  It  has  been  held  that  if  the  justice  enter 
the  judgment  in  his  minutes  of  the  trial,  in  due  time,  it  is 
ii  sufficient  rendering  of  the  judgment,  although  it  is  not 
transferred  to  the  docket  until  after  the  time  for  entering 
it  in  the  docket,  prescribed  by  statute,  has  elapsed.  (TFaZ- 
Tod  v.  Shuler,  2  Coimt.  184.  Hall  v.  TvMhy  6  Hilly  38.) 
But  those  decisions  do  not  affect  the  question  here.  In 
this  case  no  entry  has  been  made,  and  there  is  no  case 
holding  that  a  judgment  can  be  rendered,  so  as  to  become 
a  valid  judgment  in  law,  unless  it  is  entered  either  in  the 
minutes  of  the  justice,  or  in  his  docket  at  the  prescribed 
time  for  rendering  judgment  I  am  of  the  opinion  that 
the  judgment  is  not  completed,  so  that  it  can  be  enforced 
by  execution,  until  it  is  entered  in  the  docket,  even  where 
it  has  first  been  entered  in  the  minutes  in  due  lime. 
(2  Wait's  Law  and  Prao,  696.) 

The  appellant's  counsel  excepted  to  the  ruling  of  the 
referee,  excluding  the  answer  to  the  question  put  to  the 
justice,  by  him,  as  to  whether  he  made  any  other  entry  of 
judgment  in  the  action,  except  that  which  he  made  on 
page  112  of  his  docket  The  objection  to  the  answer  was 
that  if  he  made  any  other  entry,  the  entry  itself  would  be 
the  best  evidence.  The  question  obviously  did  not  refer 
to  the  justice's  minutes,  as  the  justice  had  been  examined 
fully  in  regard  to  the  entries  made  therein.  It  it  referred  to 
some  other  place  in  the  docket,  the  docket  was  present,  and 
the  entry  would  show  for  itself,  and  furnish  the  best  evi- 
dence ;  and  in  any  case,  I  apprehend,  it  is  not  competent 
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to  prove  by  parol,  the  entry  of  a  judgment,  not  upon  the 
minutes  of  the  justice,  nor  upon  his  docket.  The  decision 
of  the  referee,  as  the  case  stood  before  him,  was,  I  think, 
correct.  This  is  enough  to  dispose  of  the  case,  as  the 
appellant  clearly  had  no  title,  except  what  was  derived 
from  the  sale  under  the  void  judgment  and  execution. 

But  even  if  the  judgment  was  not  void,  I  am  of  the 
opinion  that  the  referee  was  right  in  holding  that  the 
property  was  the  property  of  the  respondent  at  the  tine 
the  levy  was  made. 

The  contract,  according  to  the  finding  of  the  referee, 
and  according  to  the  evidence  in  behalf  of  the  respondent, 
was  not  within  the  statute  of  frauds,  but  belonged  to  that 
other  class  of  contracts  where  the  vendor  agrees  to  furnish 
materials  and  manufacture  for,  and  deliver  to  the  vendee, 
at  a  future  day.  It  appears  from  the  evidence  that  Daniels, 
the  judgment  debtor  and  respondent's  vendor,  wanted 
work  for  the  winter,  and  applied  to  the  respondent  to  fur- 
nish employment ;  and  it  was  agreed  between  them  that 
Daniels  should  cut  timber  and  make  it  into  railroad  ties 
from  his  own  land,  or  land  in  his  possession,  for  the 
respondent,  and  deliver  the  ties  at  twelve  cents  apiece; 
that  the  respondent  should  furnish  money  as  the  work 
progressed,  and  the  ties  were  to  be  the  property  of  the 
respondent  as  soon  as  the  trees  were  cut  from  the  stump. 
The  timber  for  the  ties  had  all  been  cut  and  hauled 
upon  the  land  of  a  third  person,  and  there  verbally  turned 
out  to  the  respondent  as  his  property,  before  the  levy. 
There  was  some  conflicting  evidence,  but  the  finding  of 
the  referee  is  conclusive  as  to  the  facts,  upon  this  question. 
The  true  criterion  in  all  such  cases  is,  whether  the  work 
and  labor  required  in  order  to  prepare  the  subject  matter 
of  the  contract  for  delivery,  is  to  be  done,  for  the  vendor 
himself,  or  for  the  vendee.  K  for  the  latter  it  is  simply  a 
case  of  hiring,  and  not  within  the  statute.     {Parher  y. 

Vol.  LL  31 
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Schenckf  28  Barb.  38.  Donovan  v.  Willson,  26  id.  138. 
Bronson  v.  TTman,  10  id.  406.  8.  0.  4  /^^Zd.  182.)  Here 
the  labor  was  manifestly  for  the  respondent,  upon  his  em- 
ployment The  verbal  delivery  or  turning  out  was  of  no 
consequence.  But  by  the  agreement  the  timber  was  to 
belong  to  the  respondent  the  moment  it  was  severed  from 
the  stump,  and  the  vendor  was  to  work  it  up  into  ties  for 
the  vendee,  as  his  employer.  The  referee,  therefore,  right- 
fully held  that  the  timber  became  the  property  of  the  ven- 
dee, as  soon  as  it  was  severed  from  the  stump.  The  judg- 
ment should  be  affirmed. 

[MoNBOB  Gbnbbal  Tbbm,  September  7, 1868.    JS,  2>.  Smith,  Johnam  and  /.  (7. 
Smithy  Justices.]  • 


Abbott  vb.  Booth 

A  criminal  warrant  should  contain  a  command,  or  a  requirement  in  the  nature 
thereof,  to  the  person  to  whom  the  warrant  is  directed,  to  make  the  arrest. 
A  mere  authority,  in  the  nature  of  a  license  or  permission  to  make  the  arrest 
would  not  be  a  warrant,  within  the  statute,  or  at  common  law. 

The  direction  is  an  essential  part  of  every  warrant.  Unless  it  is  directed  to 
the  sheriff,  or  the  constables  of  the  county,  or  town,  or  some  individual 
officer  or  to  somo  individual  by  name,  who  is  not  an  officer,  it  is  not  a  proper 
or  sufficient  warrant, 

At  common  law,  a  warrant  might  be  directed  to  some  indifferent  person  who 
was  not  an  officer ;  and  this  may  still  bc»  done ;  but  the  practice  should  not 
be  resorted  to  if  an  officer  can  conveniently  be  found. 

But  where  the  warrant  is  directed,  in  the  body  thereof,  "  to  the  sheriff  or  any 
constable  of  the  county,"  in  which  the  magistrate  resides,  an  authority  can- 
not be  conferred  upon  a  person  who  is  not  an  officer,  to  execute  the  same, 
by  an  indorsement  on  the  back  thereof,  signed  by  the  justice,  "  authorizing 
and  empowering  "  such  person  to  arrest  the  defendant  and  bring  him  before 
the  justice.  Such  an  indorsement  is  not  a  direction  to  the  person  named 
therein;  and  the  warrant  will  afford  no  justification  to  him  for  an  arrest 
made  under  it 

THIS  action  was  for  an  assault  and  battery  and  false 
imprisonment      The  defendant  attempted  to  justify 
under  a  warrant,  and  its  indorsements^  issued  by  A.  W. 
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Casey,  a  justice  of  the  peace,  July  8,  1866,  for  the  arrest 
of  the  plaintiff"  H.  W.  Abbott,  on  a  charge  of  assault  and 
battery.  The  warrant  was  directed,  in  the  body  of  it 
"  To  the  sheriff^,  or  any  constable  of  said  county,"  and 
was  indorsed,  on  the  back  of  it,  as  follows : 

"I  hereby  authorize  and  empower  John  F.  Booth  to 
arrest  the  within  named  H.  W.  Abbott,  and  bring  him 
before  me.  A.  W.  Casey,  J.  P." 

**  By  virtue  of  the  within  warrant  I  have  taken,  and 
have  in  my  custody  the  within  described  H.  W.  Abbott, 
who  is  here  before  the  court.         J.  F.  Booth,  deputy." 

On  the  trial,  at  the  circuit,  before  Justice  E.  Darwin 
Smith  and  a  jury,  the  plaintiff's  counsel  asked  that  the 
second  defense, — justification  under  the  warrant — be  ex- 
cluded, on  the  ground  that  a  justice  of  the  peace  has  no 
power  to  deputize  another  person,  not  an  officer,  to  make 
an  arrest  when  the  warrant  is  not  to  such  person  by  name 
on  its  face.  The  court  sustained  the  objection.  The 
defendant's  counsel  excepted  to  this  ruling  of  the  court. 
The  court  charged  the  jury  that  there  was  no  justification 
for  the  arrest  and  imprisonment  of  the  plaintiff,  and  that 
he  therefore  had  a  right  of  action.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff,  for  $50  damages;  and 
judgment  being  entered  thereon,  the  defendant  appealed. 

J.  PeddUy  for  the  appellant.  I.  The  warrant,  taken  in 
connection  with  the  indorsement  signed  by  the  same 
officer  who  issued  it,  was  sufficient,  under  the  statute,  to 
authorize  the  appellant  to  arrest  and  detain  the  respon- 
dent 1.  The  warrant  itself  complies  on  its  face,  as  to  its 
recitals,  with  section  3  of  the  Revised  Statutes,  (5th  ed,  vol. 
3,  p.  993,)  and  it  was  also  under  his  hand,  and  without  seal. 
2.  The  indorsement  on  the  back  being  made  and  signed 
by  the  same  officer,  in  connection  with  what  bad  beea 
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previously  signed,  and  all  done  before  delivery  for  execu- 
tion, was  a  sufficient  direction  within  the  meaning  of  the 
same  statute.  3.  The  statute  is,  ^'  commanding  the  officer 
to  whom  it  shall  be  directed,"  &c.  The  manner  in  which 
this  direction  shall  he  made  to  appear  upon  the  warrant 
is  not  pointed  out.  It  is  no  part  of  its  "recitals."  The 
object  of  the  "recitals"  is  to  apprise  the  party  of  the 
charge.  He  can  not  be  interested  in  its  "direction." 
And  the  object  of  the  "  direction  "  is  to  protect  the  person 
who  is  named  as  the  "  officer  "  to  execute  the  process,  and 
to  apprise  him  of  his  appointment  and  duty,  if  a  private 
person,  and  he  accepts  it ;  and  it  can  make  no  difference 
to  any  party  how  this  "  direction  "  is  given,  provided  it  is 
about  the  warrant,  and  appears  upon  or  with  it,  properly 
executed  by  the  officer  issuing  the  process.  4.  The  words 
"  to  whom  it  shall  be  directed  "  can  have  no  other  value 
or  importance  to  the  party  arrested  than  to  acquaint  him 
with  the  individual  who  interferes  with  his  liberty.  The 
direction  is  no  part  of  the  warrant.  And  the  same  thing, 
and  indeed  every  thing  calculated  to  be  accomplished  by 
the  direction,  if  contained  on  the  face  of  the  process,  is 
accomplished  by  the  direction  contained  in  the  indorse- 
ment as  it  appears  in  this  case. 

n.  The  warrant  and  the  indorsement  were  sufficient  at 
comnon  law,  as  well  as  under  the  statute.  1.  It  was  suffi- 
cient in  form,  (1  Chit  Orim.  LaWy  Riley* »  ed,  marginal  p.  44) 
2.  The  magistrate  had  a  discretionary  power  to  nominate 
an  individual  who  was  no  officer  to  be  his  officer  to  execute 
the  process.  {Barb.  Orim,  Law^  459.  1  ChiUy's  Crim.  LaWy 
38,  48^.)  3.  And  this  nomination  or  direction  could  be 
made  by  a  separate  writing,  indorsed  upon  or  attached  to 
the  warrant  and  referring  to  it.  4.  By  a  careful  perusal 
of  1  Chitty's  Crim.  Law,  (38  to  51,)  under  the  subject 
"  form  and  requisites  of  the  warrant,"  it  will  rppear  that 
the  only  materiality  of  the  direction  was  to  designate  the 
person  by  name  or  character  who  was  charged  with  its 
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execntion.  And  this  was  effected  by  the  indorsement  in 
the  case  at  bar.  5.  Oar  Revised  Statutes  only  change  the 
common  law  upon  these  subjects  in  this  respect ;  that  tfut 
accusation  shall  be  recited  in  the  warrant,  (See  B.  S,  §  3, 
supra;  1  Chitty's  Orim.  Law,  41,  42.)  6.  And  by  section 
17,  of  the  New  York  State  Constitution  of  1846,  the  com- 
mon law,  as  it  existed  in  the  state,  April  19,  1775,  with 
other  matters,  it  is  declared  <^  shall  be  and  continue  the 
law  of  this  state,  subject  to  such  alterations  as  the  legisla- 
ture shall  make  concerning  the  same." 

in.  In  determining  the  legal  import  and  effect  of  the 
warrant  and  its  indorsement  and  delivery,  both  parts  and 
acts  must  be  taken  and  construed  together,  as  one  paper^ 
one  instrument^  and  one  official  or  ministerial  act ;  and  as  a 
whole  making  the  process  a  "proper  warrant"  under  the 
statute,  and  being  properly  directed. 

IV.  As  an  independent  proposition,  we  claim,  also,  that 
the  writing  on  the  back  of  the  assumed  warrant,  by  its 
reference  to  the  within  writing,  constitutes  of  itself,  a 
sufficient  warrant  and  direction  to  the  appellant,  and 
within  the  letter,  and  especially  the  spirit,  of  the  Revised 
Statutes  on  the  subject,  and  must  protect  him  in  its 
execution. 

V.  For  all  these  reasons,  the  several  exceptions,  to  the 
ruling  excluding  the  second  defense,  and  to  the  charge 
of  the  court,  were  well  taken.  And  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs. 

Quiney  Van  Voorhis,  for  the  respondent  L  The  war- 
rant in  question  constituted  no  authority  by  which  Booth 
could  legally  arrest  Abbott.  1.  A  justice  of  the  peace 
has  no  authority  to  deputise  any  person  not  an  officer  to 
serve  a  criminal  warrant  In  this  state  justices  of  the 
peace,  and  their  courts,  are  creatures  of  the  statute.  They 
have  no  jurisdiction,  except  what  the  statute  provides  and 
prescribes.    While  in  civil  actions  the  justice  is  expressly 
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authorized  to  depute  any  person  to  serve  any  civil  pro- 
cess except  a  venire^  (2  R.  S.  4th  ed.  p.  458,  §§  191,  192,) 
there  is  no  such  authority  granted  in  criminal  cases.  On 
the  contrary  the  statute  concerning  the  arrest  of  offenders 
requires  the  magistrate  to  issue  a  p^'oper  warrant,  "  com^ 
manding  the  officer  to  whom  it  shall  be  directed"  to  make  the 
arrest.  (2  E.  8.  4th  ed.  p.  890,  §  3.  1  Mass.  Hep.  488. 
JT.  r.  Const  art,  6,  §  17.  2  R  S.  225-276,  703,  606,  710.) 
2.  But  if  this  is  not  so  and  we  are  to  look  to  the  common 
law  for  the  practice,  the  rule  there  is  clear  and  explicit 
that  no  person  not  an  officer  can  serve  a  criminal  warrant, 
unless  the  warrant  in  the  hody  of  it  is  directed  to  such 
person  hy  name.  (1  Chit.  Crim.  Law,  37,  38.  1  Hale  P. 
C.  531.  2  id,  110.  Barb.  Crim.  Law,  527-531.  The  King 
V.  Weir,  1  Bam.  ^  Cress.  288.  Commonwealth  v.  Foster, 
1  Mass.  R.  488.  Arch.  Crim.  Plead.  120,  128,  and  notes. 
In  case  a  felony  has  been  actually  committed,  the  offender 
may  be  arrested  by  any  person.  {Holley  v.  Mix,  3  Wend. 
350.) 

n.  The  indorsement  upon  the  warrant  does  not  purport 
to  authorize  Booth  to  execute  the  warrant  There  is  no 
allusion  whatever  in  it  to  the  warrant.  There  exists  the 
naked  circumstance  only  that  it  is  written  on  the  back  of 
the  same  piece  of  paper  upon  which  the  warrant  is  writ- 
ten. If  this  indorsement  is  any  thing,  it  is  a  warrant  of 
itself.  It  commands  Booth — not  to  execute  the  within 
warrant — ^but  to  arrest  Abbott.  It  is  an  independent  in- 
strument It  is  an  arbitrary  direction  to  Booth  to  arrest 
Abbott  It  has  no  more  validity  than  it  would  have  if 
written  on  a  separate  piece  of  paper,  and  is  a  nullity. 

By  the  Court,  Johnson,  J.  The  question  in  this  case  is 
whether  the  warrant  issued  by  the  justice  of  the  peace, 
against  the  plaintiff,  afforded  a  justification  to  the  de- 
fendant, for  the  arrest  and  detention  of  the  plaintiff.  The 
defendant  was  not  an  officer^  and  the  warrant  was  not 
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directed  to  him,  in  the  body  thereof,  but  "  to  the  sheriff 
or  any  constable  of  the  county,"  in  which  the  magistrate 
resided.  The  statute  (2  B.  S.  706,  §  3,)  provides  for  the 
issuing  of  a  warrant  by  a  magistrate  when  it  shall  appear 
before  him  in  a  proper  manner,  "that  an  offense  has  been 
committed."  It  must  be  under  his  hand,  with  or  without 
seal,  "  reciting  the  accusation,  and  commanding  "  the  offi- 
cer to  whom  it  shall  be  directed  forthwith  to  take  the 
person  accused  and  bring  him  before  such  magistrate. 
All  the  forms  and  authorities  agree  that  a  proper  warrant 
contains  a  command,  or  a  requirement,  in  the  nature 
thereof,  to  the  person  to  whom  the  warrant  is  directed, 
to  make  the  arrest  A  mere  authority  in  the  nature  of  a 
license  or  permission  to  make  the  arrest  would  not  be  a 
warrant,  within  the  statute,  or  at  the  common  law.  The 
direction  is  an  essential  part  of  every  warrant.  Unless  it 
is  directed  to  the  sheriff  or  the  constables  of  the  county, 
or  town,  or  some  individual  officer,  or  to  some  individual 
by  name,  who  is  not  an  officer,  it  is  not  a  proper  or  suffi- 
cient warrant.  All  the  authorities  will,  I  think,  be  found 
to  agree  in  this.  (Barb.  Orim.  Law^  459.  Addis.  376.) 
At  common  law  the  warrant  might  be  directed  to  some 
indifferent  person  who  is  not  an  officer.  {Barh.  Or,  Law^ 
459.  1  Chit.  Or.  Law^  38.)  And  I  am  of  opinion  this 
may  still  be  done ;  but  a  magistrate  should,  I  think,  never 
resort  to  such  a  practice  if  an  officer  can  be  conveniently 
found  to  perform  the  service,  inasmuch  as  a  common  per- 
son cannot  be  compelled  to  make  service  or  be  punished 
in  case  of  refusal.  In  Massachusetts  it  was  held  that  a 
warrant  addressed  to  the  proper  officers  and  to  an  indi- 
vidual by  name  who  was  not  an  officer  was  erroneous,  and 
conferred  no  authority  upon  the  individual  to  make  the 
arrest  {Commonwealth  v.  Foster^  (1  Mobs.  B.  488.)  Though 
a  doubt  was  expressed  in  that  case,  whether  it  might  not 
be  lawfully  done  when  no  officer  was  at  hand  to  perform 
the  service,  and  that  fact  was  expressed  in  the  warrant 
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But  here  the  warrant  was  not  in  any  sense  directed  to  the 
defendant  The  magistrate,  instead  of  directing  it  to  the 
defendant  by  name,  and  commanding  him  to  execute  it, 
undertook  to  confer  an  authority,  by  an  indorsement  on 
the  back  of  the  warrant  in  the  nature  of  a  permission  or 
license  to  make  the  arrest  A  warrant  issued  in  that  form, 
merely  authorizing  the  arrest,  without  requiring  and  com- 
manding it,  would  not  be  a  valid  warrant  Here  the  war- 
rant was  plainly  directed  to  the  sheriff  Or  any  constable 
of  the  county,  in  the  body  of  it,  and  the  indorsement,  in 
the  form  in  which  it  was  made,  was  not  a  direction  to  the 
defendant  The  learned  judge  at  the  circuit  therefore 
properly  held  that  the  warrant  afforded  no  justification  to 

the  defendant 

Judgment  affirmed. 

[MovBOB  Gbnbral  Tbbv,  September  7,  1S68.    R  J>.  Smith,  Johnmm  and 
J,  0,  Smith,  Jnsticefi.] 


Thb  American  Biblb  Socibty  vs.  Hebabd  and  Mitchell, 
executors,  &c. 

A  testator,  by  his  will,  gave  and  bequeathed  to  his  executors,  $1200,  to  he 
taken  from  any  fdnds  belonging  to  his  estate,  directing  them  to  inyest  the 
same  in  the  purchase  of  a  dwelling  house  and  lot,  such  as  should  be  selected 
by  his  wife,  and  gave  her  the  use  of  such  house  and  lot  for  life.  And  he 
directed  his  executors,  after  hor  death,  po  sell  the  same,  and  pay  over  the 
proceeds  of  the  sale,  in  equal  shares,  to  the  plaintiflfk  and  a  missionary 
society.  This,  together  with  other  provisions  of  the  will  for  his  wife,  the 
testator  declared  to  be  upon  the  condition  that  she  should  accept  the  same 
in  lieu  of  dower,  thirds  or  other  share  of  his  estate.  The  wife  survived  the 
testator  about  a  month,  and  died  before  the  probate  of  the  will,  and  without 
having  elected  to  accept  the  provisions  thereof  for  her  benefit,  in  lieu  of 
dower,  &c. ;  and  the  executors  did  not  purchase  any  house  and  lot  under 
the  trust. 

SMy  that  the  plaintifib  became  entitled,  absolutely  and  unconditionally,  to 
one  half  of  the  fund  of  $1200  given  to  the  executors  in  trust,  upon  the 
death  of  the  widow  of  the  testator,  payable  at  the  expiration  of  one  year 
next  after  the  issuing  of  the  letters  testamentary. 
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J3Ud,  alto,  that  the  plaintiflb  took,  as  legatees,  merely,  the  bequest,  di6charge4 
from  the  incombraDce  of  the  trust  That  their  right  to  one  half  the  con- 
templated fdnd  was  a  vested  right  from  the  beginning,  or,  in  any  event,  at 
the  death  of  the  widow.  That  an  action  in  the  nature  of  a  legal  action,  to 
recover  the  legacy,  could  have  been  maintained  at  the  end  of  a  year  from 
the  granting  of  letters ;  and  that,  as  more  than  six  years  had  elapsed  since 
the  expiration  of  the  year,  before  the  action  was  commenced,  the  claim  was 
barred  by  the  statute  of  limitations. 

ACTION  against  the  defendants,  as  executors,  &c.  to 
recover  the  .amount  of  a  legacy.  Elijah  Hebard,  the 
testator,  died  January  25,  1858,  leaving  a  last  will  and 
testament,  by  which  he  gave  and  bequeathed  to  his  execu- 
tors, the  defendants,  $1200,  to  be  taken  from  any  funds 
belonging  to  his  estate,  directing  them  to  invest  the  same, 
as  soon  as  practicable,  in  the  purchase  of  a  dwelling  house 
and  premises  in  the  village  of  Geneva,  such  as  should  be 
selected  by  his  wife,  Hannah  Hebard,  and  gave  her  the 
use  and  enjoyment  of  such  dwelling  house  and  premises  during 
her  natural  life^  and  directed  his  executors,  after  her  death, 
to  sell  the  same  and  pay  over  the  proceeds  of  such  sale,  in 
equal  shares,  to  the  financial  officers  of  the  Missionary 
Society  of  the  Methodist  Episcopal  Church,  and  the 
American  Bible  Society,  for  the  spread  of  the  gospel. 
This,  together  with  other  provisions  of  the  will  for  his 
wife,  the  testator  declared  in  his  will  to  be  upon  the  condi- 
tion that  she  should  accept  the  same  in  lieu  of  dower^  thirds^  or 
other  share  of  his  estate.  Hannah  Hebard  survived  her 
husband,  but  died  on  the  27th  day  of  February,  1858,  one 
month  and  two  days  after  the  decease  of  her  husband, 
and  before  the  probate  of  the  will,  and  without  having 
elected  to  accept  the  provisions  thereof  for  her  benefit,  in 
lieu  of  dower,  or  other  share  of  the  testator's  estate ;  and 
the  executors  did  not  purchase  any  dwelling  house  and 
premises  under  this  trust  The  will  was  proved,  and  let- 
ters testamentary  were  granted  to  the  defendants  on  the 
10th  day  of  March,  1858.  This  action  was  commenced  on 
the  7th  day  of  August,  1866.    As  early  as  the  15th  day 
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of  November,  1859,  the  defendants  had  ample  funds  of  the 
estate  to  pay  the  amount  claimed  by  the  plaintiffs,  over 
and  above  all  other  demands,  and  have  ever  since  had  suf- 
ficient funds  for  that  purpose.  The  cause  was  tried  before 
the  court,  without  a  jury.  The  judge  found  the  facts 
above  stated,  and  decided,  as  matter  of  law,  that  the 
plaintiffs,  on  the  death  of  Hannah  Hebard,  became  enti- 
tled, absolutely,  to  one  half  of  the  sum  of  J1200  so  be- 
queathed to  the  executors;  that  the  right  of  action  to 
recover  the  same  accrued  at  the  expiration  of  one  year 
after  the  granting  of  letters  testamentary  to  the  defend- 
ants, but  that  such  right  of  action  was  barred  by  the 
statute  of  limitations  before  the  commencement  of  this 
action,  and  he  directed  that  judgment  be  entered  in  favor 
of  the  defendants  for  their  costs.  Judgment  having  been 
so  entered,  the  plaintiffs  appealed  to  this  court. 

S,  A.  Footy  for  the  appellants.  I.  The  third  clause  of 
the  will,  embracing  the/  provision  in  question,  is  a  bequest 
of  personal  property  to  the  defendants,  in  trust,  for  the 
widow  of  the  testator  and  the  plaintiffs.  By  it,  the  de- 
fendants, as  tmsteeSy  were  vested  with  the  title  to  the  said 
$1200  to  convert  into  real  estate,  and  after  the  death  of 
the  widow  to  reconvert  into  money,  and  pay  over  to  the 
plaintiffs  and  the  Missionary  Society  of  the  Methodist 
Episcopal  Church,  in  equal  shares.  This  is  a  valid,  active 
and  technical  trust  of  personal  property,  and  takes  its 
character  from  the  language  of  the  will,  and  not  from  the 
subsequent  death  of  the  widow  of  the  testator.  (1  Jar- 
man  on  WiUsy  marg.  524,  525.  Hawley  v.  James,  5  Paige, 
318.  Kane  v.  Oott,  24  Wend,  641.  Savage  v.  Bumham, 
17  N.  Y,  Bep.  561.  Leggett  v.  Perkins,  2  Comst.  298. 
Brewster  v.  Striker,  Id,  19.  Brown  v.  Harris,  25  Barh, 
124.  Van  Vechten  v.  Van  Veghten,  8  Paige,  128.  Jvdscn 
v.  GhSbhons,  5  Wend.  224.  The  People  v.  Robinson,  17  How. 
Pr.  534.)    From  the  time  of  accounting  and  settling  of 
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the  estate,  if  not  before,  the  defendants  had  the  money  in 
question,  not  in  their  character  as  executors,  but  as  lega- 
tees and  trustees.  The  will  does  not  direct  them  to  per- 
form acts  within  the  range  of  their  duties  as  executors, 
but  vests  in  them  the  title  to  the  property,  and  directs 
them  what  to  do  with  it  They  stand  in  the  position 
described  by  Chancellor  Walworth  in  Valentine  v.  Valen- 
tincy  (2  Barl.  Ch,  438,)  which  would  entitle  them  to  double 
commissions.     {See  also  Drake  v.  Price,  1  Seld,  430.) 

II.  The  rule  is,  that  no  lapse  of  time  bars  a  direct  and 
express  trust,  as  between  the  trustee  and  cestui  qtie  trust. 
(Deccuche  v.  Savetier,  3  John.  Ch.  190,  216.  Goodrich  v. 
Per^Utony  3  id.  384.  Arden  v.  Arden^  1  id,  316.  Coster  v. 
Murray,  5  id.  522.  Murray  v.  Coster,  20  John.  582,)  It  is 
shown  the  defendants,  in  their  character  of  executors,  had 
in  hand  |16,348.13.  Of  this,  J1200  was  given  them  upon 
the  said  trust,  to  invest  for  the  widow  and  convert  into 
money  again  for  the  plaintiffs.  If  this  is,  or  was,  a  trust, 
it  never  has  been  terminated;  it  still  subsists,  and  the 
widow  having  died,  and  thus  rendered  the  investment  of 
the  91200  in  land  unnecessary  to  effectuate  the  testator's 
intention,  that  sum  passed  to  the  defendants,  as  trustees, 
by  virtue  of  the  bequest,  and  they  still  hold  it  as  such 
trustees.  It  is  true  that,  as  executors,  they  had  an  account- 
ing in  1859,  but  of  this  the  plaintiffs  had  no  notice,  and, 
except  such  accounting,  there  has  been  no  attempt  to  close 
this  trust. 

in.  If,  indeed,  there  were  any  limitation  of  time  for  the 
commencement  of  this  action,  the  period  of  such  limita- 
tion is  "ten"  or  "twenty"  years.  \Code  of  Procedure, 
§§  73  and  90,  «wi.  2,  §  97.)  Before  the  enactmeot  of  the 
Revised  Statutes,  strictly  speaking,  the  statute  of  limita- 
tions did  not  apply  to  a  court  of  equity.  That  court, 
however,  adopted  it,  but  with  its  own  restrictions,  which 
were,  that  in  cases  of  fraud  and  trust  it  should  not  apply. 
{Murray  v.  Coster,  20  John.  582.    Decouche  v.  Savetier,  3 
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John.  Ch.  190.  Arden  v.  Arden,  1  id.  316.)  At  a  later 
period,  and  after  the  legislature  had  given,  by  statute,  a 
concurrent  remedy  to  courts  of  law  in  certain  cases,  before 
then  cognizable  solely  by  a  court  of  equity,  the  court  of 
chancery,  in  the  exercise  of  its  discretion,  adopted  the 
rule  laid  down  by  the  chancellor  in  Kane  v.  Bhodgood, 
that  where  there  is  a  legal  and  an  equitable  remedy,  in 
respect  to  the  same  subject  matter,  the  latter  is  under  the 
same  statute  bar  as  the  former.  {See  Kane  v.  Bhodgood^  7 
John.  Ch.  118 ;  RundU  v.  AUieon,  34  N.  Y.  Rep.  182.) 

rV.  But  the  claim  at  bar  is  in  the  first  place  upon  a 
techviealy  direct  and  active  trust ;  and  in  the  second  place 
does  not  fall  within  that  class  of  cases  for  which  a  remedy 
is  given  at  law.  (2  R.  8.  114,  §  9.)  1.  The  fund  in  ques- 
tion  was  given  to  the  defendants,  not  as  executors,  but  as 
tnutees,  the  term  "executors'*  in  the  said  third  clause, 
being  merely  descriptive  and  used  only  to  identify  the 
persons  to  whom  the  trust  Was  committed.  It  is  not, 
therefore,  in  their  character  as  executors,  but  in  that  as 
trustees  that  they  are  responsible  to  the  plaintiffs ;  and  the 
remedy  to  compel  an  executor  to  pay  a  legacy  does  not 
apply.  (2  R.  S.  114,  §  9.  Judson  v.  CHbhom,  5  TFwirf. 
224.  Conklin  v.  Egerton'e  adm'rSy  21  id.  430.  Dominiek 
V.  Michael^  4  Sandf.  374.  The  People  v.  Robinson^  17  ffow. 
Pr.  534.)  2.  Where  a  power  is  given  to  executors  by 
their  individual  names,  or  as  in  the  present  will,  to  execu- 
tors "hereinafter  named,"  it  is  certain  that  it  vests  in  all 
who  are  thus  named,  whether  they  prove  the  will  or  not 
(Dominiek  v.  Michael^  4  Sandf.  400.  See  also  Judaon  v. 
Oibbons,  and  Conklin  v.  Ugerton^s  adm'rSy  above  cited,)  3.  Sap- 
pose  that  the  widow  of  the  testator  had  lived,  and  selected 
a  house,  and  the  defendants  had  renounced  as  executors, 
the  administrators  cum  teetamento  annexe  could  not  have 
exercised  the  power  given  to  the  defendants  to  purchase.  It 
is  a  personal  trust,  and  does  not  pass  to  the  administrators 
with  the  will  annexed.     {Judeon  v.   Q-ibbom;  Dominiek  y* 
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Michael;  Conklin  v.  Sgertan's  adm'rSf  supra,)  Or,  sup- 
pose one  of  the  defendaQts  to  have  accepted  the  executor- 
ship,  and  the  other  to  have  renounced^  still  the  exercise 
of  the  power  to  purchase  a  dwelling  house  must  have 
been  executed  by  both  in  their  character  as  trustees,  and 
could  not  have  been  exercised  by  the  executor  alone. 
ijJudion  V.  Cribboniy  supra,)  Again,  the  statute  'was  not 
intended  to  apply  to  a  testamentary  provision  like  the  one 
in  question ;  but  to  cases  of  direct  legacies  without  the 
intervention  of  a  trust,  and  contemplates  only  such  legar- 
cies  as  from  their  character  necessarily  devolve  upon  the 
executor  virtute  officii  to  pay.  (2  E.  S.  114,  §  9,  Ist  ed.) 
The  trust  constituted  by  the  provision  of  the  will  in  ques- 
tion, was  one  not  necessarily  committed  to  the  executors, 
and  is  not  committed  to  them  ratione  officii.  The  language 
is  "unto  my  executors  hereinafter  named.*'  This  indi- 
cates that  the  trust  is  to  them  as  individuals,  and  has  been 
repeatedly  so  held.  {Dominick  v.  Michael^  Conklin  v.  JEg- 
erton*8  aimrs^  supra.)  Any  other  persons  possessing  the 
confidence  of  the  testator  might  as  legally  and  properly 
have  been  the  trustees  of  this  fund,  though  the  defendants 
had  still  have  been  the  executors  of  the  will,  and  in  such 
case  would  have  been  responsible  to  the  plaintiffs,  in  pre- 
cisely the  same  character  that  the  defendants  are,  to  wit.  as 
trustees,  and  the  only  remedy,  one  in  equity.  That  such 
was  the  character  of  the  legacies  mentioned  in  the  statute 
referred  to,  is  apparent  from  the  language  of  that  statute. 
It  provides  that  the  legatee  may  have  an  action  against  the 
executor  for  his  legacy,  "after  the  expiration  of  one  year 
from  the  granting  of  letters  testamentary."  Now,  suppose 
that  in  the  case  under  consideration,  the  widow  of  the  tes- 
tator had  lived,  and  had  selected  "  a  dwelling  house,"  under 
the.provisions  in  question,  the  defendants  had  purchased  it, 
and  she  had  been  living  in  and  enjoying  it,  at  the  expira- 
tion of  "  one  year  from  the  granting  of  letters  testament- 
ary/' will  it  be  pretended  that  the  plaintiffs  could  then 
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have  brought  an  action  against  the  executors,  under  the 
statute  referred  to  ?  And  if  not,  then  it  is  not  for  the 
reason  that  the  provision  in  question  is  not  a  legacy  within 
the  meaning  of  the  statute  ?  If  it  be  said,  that  as  the 
widow  died  before  the  probate  of  the  will,  the  trust  be- 
came a  mere  passive  one,  and  the  plaintiff  might  have 
brought  an  action  to  recover  the  j^600,  it  may  be  answered 
that  as  the  legal  title  to  the  $1200,  was  in  the  defendants, 
as  trustees,  such  action  must  have  been  an  equitable  one, 
and  might,  therefore,  be  brought  within  ten  years. 

V.  But  whatever  may  have  been  the  rule  adopted  by 
the  court  of  chancery,  in  the  exercise  of  its  discretion, 
and  following  the  analogy  of  the  statute  in  relation  to 
actions  at  law,  before  the  Revised  Statutes  took  effect,  or 
afterwards  under  the  provisions  of  those  statutes,  it  is 
clear  that  since  the  enactment  of  the  Code  of  Procedure, 
those  rules  are  of  no  effect  as  to  causes  of  action  since 
accrued,  and  the  only  rule  or  law  in  force  upon  that  sub- 
ject is  that  embraced  in  such  Code.  (See  Code  of  Proce-^ 
durey  §  73.)  1.  The  action  which  the  plaintiff*  is  or  ever 
was  entitled  to  maintain  against  the  defendants,  is  an 
action  for  relief.  (Ci)rf«,  §.  129.)  Even  under  the  statute 
above  referred  to,  (2  R.  S.  114,  §  9,)  the  language  being, 
"  he  shall  be  liable  to  such  action  as  the  case  may  require," 
the  defendants  were  liable  only  to  an  action  "  for  relief.** 
Unless,  then,  this  action  came  within  the  first  subdi- 
vision of  section  91  of  the  Code,  it  was  only  necessary  to 
bring  it  within  ten  years.  (Codey  §  97.)  But  it  is  appa- 
rent that  subdivision  one  of  section  91  was  not  designed 
to  embrace  actions  for  relief,  for  the  subsequent  subdivi- 
sions of  that  section  are  exclusively  devoted  to  providing 
what  actions  for  relief  are  required  to  be  brought  within 
six  years,  and  exclude  any  construction  of  the  first  subdi- 
vision that  would  make  it  include  any  action  for  relief. 
(See  §  91,  iuldwigions  2-6.)  Some  subsequent  sections  of 
the  Code  provide  within  what  shorter  period  than  six 
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years  certain  other  actions  for  relief  shall  be  brought,  and 
finally  section  97  provides  that  **  an  action  for  relief  not 
hereinbefore  provided  for,  must  be  commenced  within  ten 
years  after  the  cause  of  action  accrrfed."  2.  But  again, 
this  action  is  *'  upon  a  sealed  instrument."  The  will  in 
question  was  sealed.  It  is  true,  the  seal  was  not  neces- 
sary to  the  validity  of  the  will.  Neither  is  it  necessary  to 
the  validity  of  a  promissory  note,  or  a  lease,  or  an  award, 
and  yet  if  attached  to  either  of  these  instruments,  the 
rule  of  limitation  applying  to  them  is  thereby  changed 
from" six'*  to  "twenty"  years.  {Eodsden  v.  Harridge^ 
2  Saund.  64  Smith  v.  Lockwood,  7  Wend.  241.  2  R,  S. 
295,  §  18,  mbds.  1,  3,  Ist  ed.)  3.  A  statute  of  limitation 
is  in  derogation  of  the  common  law,  and  should  be 
construed  strictly.  {Co.  Litt.  115.  Murray  v.  Coster ^  20 
John.  592.) 

VL  This  was  a  specific  bequest  to  persons  named  also 
as  executors,  and  is  therefore  distinguishable  from  the 
cases  of  Drake  v.  Price,  (1  Seld.  430,)  and  Valentine  v.  Val- 
entiney  (2  Barb.  Oh.  430.)  The  doctrine  of  those  cases  is, 
therefore,  inapplicable  here.  . 

VII.  The  defendants  having  in  violation  of  their  trust 
and  of  their  duty,  kept  possession  of  the  fund  in  question, 
for  several  years,  and  (especially  the  defendant  Mitchell) 
having  mixed  the  moneys  thereof  with  their  own,  the 
plaintiffs  are  entitled  as  a  part  of  the  relief  in  this  action, 
to  be  allowed  interest  on  the  same,  and  annual  rests  in  the 
calculations  of  that  interest. 

This  relief  is  of  equitable  jurisdiction  exclusively.  It 
is  therefore  available  to  the  plaintiff  at  any  time  within 
ten  years  from  the  death  of  the  testator.  And  the  court 
at  general  term  proceeding  to  give  such  judgment  as  the 
court  at  special  term  should  have  given  may  from  the 
printed  case,  find  the  facts  which  show  the  breach  of  trust 
above  claimed,  and  may  adjudge  relief  accordingly. 
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S.  L.  CofMtoeky  for  the  respondonts.  Z  Assuming  that 
the  plaintiff  became  entitled,  at  any  time,  to  the  $600 
claimed,  the  cause  of  action  therefor  was  barred  by  the 
statute  of  limitations  before  the  commencement  of  this 
action,  for  the  following  reasons,  viz :  1.  It  is  declared  by 
statute,  that  "  where  the  purposes  for  which  an  express 
trust  shall  have  been  created,  shall  have  ceasedy  the  estate 
of  the  trustees  shall  also  cease,''  and  so  the  courts  have 
frequently  ruled.  (2  B.  S.  780,  §  67.  In  the  matter  of  JDe 
Kay,  4  Payre,  403.  Eawley  v.  JameSy  5  id.  318,  458.  Bd- 
lings  V.  Shafery  2  Sandf.  Ch.  293,  296.  Lorillard  v.  Co9ter, 
5  Paige,  226.  NieoU  v.  Walworth^  4  Denio,  385.)  2.  The 
purpose  for  which  the  $1200  was  bequeathed  to  the  defend- 
ants had  failed,  or  ceased  to  exist,  before  the  probate  of  the 
will,  and  before  the  money  came  into  the  defendants'  hands, 
(a.)  This  fund  was  bequeathed  to  the  executors  for  a  cer- 
tain specified  purpose,  viz :  To  enable  them  to  purchase  a 
dwelling  house  and  premises /or  the  use  of  Hannah  Hehard 
during  her  life,  she  to  select  the  same,  and  to  accept  the 
provisions  of  the  will  for  her  benefit  in  lieu  of  dower ;  and 
after  her  death,  they  were  directed  to  sell  the  premises, 
convert  the  same  into  money,  and  pay  over  the  proceeds 
of  such  sale,  in  equal  shares,  to  the  plaintifis  and  the  Mis- 
sionaiy  Society  of  the  Methodist  Episcopal  Church. 
(6.)  The  specJial,  active  trust,  from  its  very  nature,  could 
continue  only  during  the  life  of  Mrs.  Hebard,  or  until  the 
dwelling  house  and  premises  should  have  been  sold,  if  one 
had  been  purchased  pursuant  to  the  will,  (c.)  Mrs.  He- 
bard having  died  before  the  probate  of  the  will,  and  before 
the  money  came  into  the  defendants'  hands,  without  hav- 
ing made  the  selection  or  election  required  of  her,  the 
defendants  were  never  authorized  to  purchase  a  dwelling 
house  and  premises  with  this  fund,  (d.)  As  no  such  pur- 
chase had  been,  or  could  be  made,  there  was  no  trust  in 
the  executors  after  the  decease  of  Mrs.  Hebard,  except  that 
which  every  executor  has  in  the  personal  estate  of  his  tesr 
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tator.  3.  If  the  defendants  are  liable  at  all,  it  must  be  in 
the  character  in  which  they  have  been  sued,  viz.  as  exeeur^ 
tors  of  the  willy  and  the  object  of  the  action  is  to  recover  a 
legacy,  {Stagg  v.  Jackson,  2  Barb,  Oh.  86.  Same  case  on  ajh 
pealy  2  Comst.  206.  Drake  v.  Price,  i  Seld.  430.  Leitch  v. 
Wells,  48  Barb.  637.  Valentine  v.  Valentine,  2  Barb.  Oh. 
430.)  4.  The  plaintiff's  right  to  the  money,  (if  it  ever 
had  any  such  right,)  became  absolute  immediately  after 
the  death  of  Mrs.  Hebard,  and  the  cause  of  action  accrued 
at  the  expiration  of  one  year  after  the  granting  of  letters 
testamentary  to  the  defendants,  and  more  than  six  years 
before  the  commencement  of  this  action.  (2  B.  S.  90,  §  45. 
Id.  114,  §  9.  Clark  v.  Ford,  34  ffotv.  Pr.  478.)  5.  The 
cause  of  action  became  barred  at  the  expiration  of  six  years 
jBpom  the  time  it  accrued,  (a.)  Before  the  adoption  of  the 
Code,  and  even  before  the  Revised  Statutes  were  enacted, 
it  was  abundantly  settled  that  where  there  was  a  legal  and 
an  equitable  remedy,  in  respect  to  the  same  subject  matter, 
the  latter  remedy  is  subject  to  the  flame  limitation  of  time 
as  the  former.  {Humbert  v.  Trinity  Church,  7  Paige,  195. 
Same  case  on  appeal,  24  Wend.  587.  Souzer  v.  De  Meyer, 
2  Paige,  574.  PraU  v.  Northam,  5  Mason,  95.  2  R.  S.  301, 
§  49.)  (6.)  In  this  state,  the  right  to  maintain  an  action  at 
law  to  recover  a  legacy  was  given  by  statute  at  a  very  early 
period,  and  was  incorporated  in  the  Revised  Statutes,  and 
such  actions  have  been  frequently  sustained.  (Rickets  v. 
Livingston,  2  John.  Cas,  97.  Van  Bramer  v.  Executors  of 
Hoffman,  Id.  200.  Bewitt  v.  Schoonmaker,  2  John.  242. 
Bewitt  V.  Yates,  10  id.  156.  2  R.  S.  114,  §  9.)  (c.)  It  fol- 
lows,  as  a  necessary  result,  that  the  six  years'  limitation 
prescribed  by  the  Revised  Statutes  applies  to  an  action, 
or  other  legal  proceeding  to  recover  a  legacy,  where  the 
right  of  action  arose  under  that  statute,  and  so  the  courts 
have  held.  (Clark  v.  Ford,  34  How.  Pr.  476.  Smith  v. 
Remington,  42  Barb.  75.  McOartee  y.  Camel,  1  Barb.  Ch. 
Vol.  LL  36 
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456.)  (i.)  The  Code  has  not  enlarged  the  time  for  bring- 
ing such  an  action.  (§  91,  compared  vnth  2  jB.  8.  295,  §  18. 
RundU  V.  AllUon,  34  N.  Y,  Rep.  180,  183.)  (e.)  The  claim 
that  this  case  comes  within  section  90  of  the  Code  is  absurd; 
and  the  claim  that  the  case  falls  with  the  provision  in 
section  97,  though  a  little  more  plausible,  is  equally  erro- 
neous. {Oampare  2  R.  S.  301,  §  52.)  6.  If  it  were  true 
that  the  defendants  held  the  money  only  as  trustees,  and 
not  as  executors,  it  would  make  no  difference  in  this  case ; 
for  after  the  death  of  Mrs.  Hebard,  the  purposes  of  the  ' 
trust  ceased,  and  the  title  of  the  trustees  also  ceased ;  and 
from  that  time  they  held  the  funds  to  the  use  of  the  two 
societies,  and  the  same  might  be  recovered  in  an  action  at 
law,  and  the  right  of  action  would  be  subject  to  the  six 
years'  limitation  prescribed  by  section  91  of  the  Code.) 
(Maury  V,  Masofty  8  Porter,  211.  Murray  y.  Coster y  20  John. 
676.  Borst  v.  Corey,  15  N.  Y.  Rep.  505.)  7.  The  rule 
invoked  by  the  appellant,  that  no  lapse  of  time  will  bar 
the  remedy  of  a  cestui  que  trust  against  his  trustee,  applies 
only  to  those  technical  and  continuing  trusts  which  are 
not  at  all  cognizable  at  law,  but  fall  within  the  peculiar  and 
exclusive  jurisdiction  of  a  court  of  equity.  [Kane  v.  Blood- 
good,  7  John.  Ch.  90,  111.  Lyon  v.  Macklay,  1  Watts,  271. 
Raymond  v.  Simonson,  4  Blackf.  77.) 

n.  The  plaintiff  never  had  any  right  to  the  money 
sought  to  be  recovered,  for  the  following  reasons,  viz: 
1.  The  provision  for  Mrs.  Hebard,  in  the  third  clause  of 
the  will,  was  conditional,  depending  upon  her  selecting  a 
dwelling  house  and  premises  in  the  village  of  Geneva,  and 
electing  to  accept  the  provisions  of  the  will  for  her  benefit, 
in  lieu  of  dower,  thirds,  or  other  share  of  the  testator's 
estate.  2.  Mrs.  Hebard  could  not  take  a  life  estate  in  the 
premises  to  be  purchased  until  they  were  purchased ;  and 
the  purchase  could  not  be  made  until  she  performed  the 
conditions  upon  which  the  defendants  were  directed  to 
make  such  purchase ;  and  therefore  the  conditions  were. 
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in  their  very  nature,  conditions  precedent  to  the  vesting  of 
any  interest  in  Mrs.  Hebard  under  the  third  clause  of  the 
will.    3.  Mrs.  Hebard  could  not  take  the  interest  of  the 
money  in  lieu  of  the  use  of  the  real  estate  to  be  purchased, 
for  there  is  no  bequest  to  her  of  the  use  of  the  money  as 
such.     4.  The  bequest  to  the  plaintift*  was  contingent^  de- 
pending upon  the  performance,  by  Mrs.  Hebard,  of  the 
conditions  upon  which  the  defendants  were  directed  to 
purchase  a  dwelling  house  and  premises  for  her  use  during 
her  life,     (a.)  K  the  testator  had  declared  in  his  will,  in 
so  many  words,  that  in  case  his  wife  should  comply  with 
the  conditions  upon  which  the  executors  were  directed  to 
purchase  a  dwelling  house  and  premises  for  her  use,  then 
the  same  should  be  purchased,  and  after  her  death  the 
executors  should  sell  the  same,  and  divide  the  proceeds  of 
such  sale  equally  between  the  plaintiff  and  the  missionary 
society,  it  would  have  been  very  clear  that  the  bequest  of 
the  proceeds  of  such  sale  could  not  take  effect,  except 
upon  the  contingencies  provided  for  in  the  will ;  for  the 
court  would  not  speculate  as  to  what  the  testator  would 
probably  have  done  if  he  had  anticipated  the  event  which 
has  happened.     {Doo  v.  Brabant,  3  Bro,  (7.  C.  393.     S.  C. 
inK.  B,4:  T.  R.  706.     Williams  v.  Jones,  1  Buss.  Oh.  517. 
Humberstone  v.   Stanton,  1   Ves,   ^  Bea,   385.     Taylor  v. 
Wendel,   4  Brad.   Sur.   324.)      (6.)  The  bequest  to   the 
plaintiff*  is  just  as  contingent  as  though  the  language  of  the 
will  had  been  as  last  supposed ;  for  the  gift  is  only  of  one- 
half  of  the  proceeds  of  the  sale  of  certain  real  estate,  to  be 
purchased,  and  afterwards  sold  upon  certain  conditions, 
which  might,  or  might  not  be  performed;  and  as  those 
conditions  have  not  been  performed,  there  are  no  proceeds 
of  sale  of  such  real  estate,  and,  consequently,  the  bequest 
cannot  take  effect.     (<?.)  If,  instead  of  bequeathing  the 
proceeds  of  the  sale  of  the  real  estate,  the  testator  had 
devised  the  premises  to  the  societies,  in  equal  shares,  it 
would  have  been  certain  that  the  devise  could  not  take 


564  CASES  IN  THE  SUPREME  COURT. 

American  Bible  Society  v,  Hebard. 

effect  in  the  event  which  has  happened  ;  for  there  would 
be  no  9ueh  premiseSj  and  no  right  on  the  part  of  the  de- 
fendant to  purchase  any ;  and  it  would  have  been  equally 
certain  that  the  devisees  could  not  claim  the  91200  instead 
of  the  premises,  (d,)  The  gift  is  none  the  less  contingent 
because  it  is  of  the  proceeds  of  the  sale  of  the  real  estate, 
instead  of  the  real  estate  itself;  for  it  was  just  as  uncertain 
whether  there  would  be  any  proceeds  of  sale,  as  it  would 
have  been  in  the  case  last  supposed,  whether  there  would 
be  any  real  estate  answering  the  description,  (e.)  There 
is  no  absolute  and  unqualified  bequest  to  the  plaintiffs,  any 
more  than  there  is  an  absolute  and  unqualified  devise  to 
Mrs.  Hebard;  but  the  devise  is  to  take  effect  upon  the 
performance  of  certain  conditions  by  the  devisee,  and  in 
that  event,  the  land  is  to  be  sold  after  the  death  of  the 
devisee,  and  one  half  of  the  money  realized  from  such 
sale  is  to  be  paid  to  the  plaintiffs.  There  is  no  alternative 
provision,  giving  the  plaintiffs  one  half  of  the  ^1200  in 
case  the  land  should  not  be  purchased,  nor  can  such  a 
provision  be  supplied  by  construction.  There  is  no  certain 
or  unconditional  trust  created  in  favor  of  either  the  plain- 
tiffs or  Mrs.  Hebard.  The  testator  has  pointed  out  the 
mode  in  which,  and  the  conditions  upon  which,  his  bounty 
should  take  effect;  and  it  is  not  within  the  sphere  of  con- 
struction to  alter  the  mode,  or  to  change  the  conditions 
prescribed  in  the  will.  (/.)  The  testator  has  not  provided 
for  the  event  which  has  happened,  in  any  other  manner 
than  by  the  residuary  clause  of  his  will ;  and  there  is  no 
satisfactory  reason  to  suppose  that  he  intended  to  do  so, 
or  even  that  he  would  have  done  so  if  he  had  anticipated 
that  event.  Any  opinion  which  may  be  formed  upon  that 
subject,  must  be  purely  conjectural.  To  supply  this  de- 
ficiency would  not  be  construing  what  is  written  in  the 
will,  but  it  would  be  adding  a  new  and  distinct  provision. 
{g.)  In  regard  to  estates  over,  where  the  first  estate  de- 
pends upon  a  condition  preeedenty  which  for  any  reason  fiuls 
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to  be  peformed,  so  that  the  first  estate  never  vests,  it  seems 
to  be  the  rule  in  England  that  the  estate  over  will  fail 
also,  as  being  dependent  npon  that  of  the  first  donee. 
{Boyee  v.  Boyce^  16  Sim.  476.  Philpot  v.  8t  Q-eorge's 
Eo9pitaly  21  Beav.  131.  Eaundel  v.  Ourrier,  2  Bro.  0.  O.  67.) 
Whether  this  be  true  as  a  general  rule  or  not,  it  would 
seem  that  it  must  be  so  in  a  case  like  this,  where  the 
testator  did  not  own  the  estate  intended  to  be  given  to 
the  first  donee  for  life,  upon  certain  conditions,  but  pro- 
vided for  its  purchase  upon  such  conditions,  and  the 
bequest  over  is  of  the  proceeds  of  the  sale  of  such  un- 
certain estate.  5.  In  order  to  uphold  the  plaintifiT's  case, 
it  is  necessary  for  the  court  to  hold,  as  the  plaintiff's 
counsel  contends,  that  the  provision  in  the  third  clause 
of  the  will  is  an  absolute  and  unconditional  bequest  of 
the  ^1200  to  the  defendants  in  trusty  for  the  use  of  Mrs. 
Hebard  during  her  life,  and  for  the  two  societies  after  her 
death,  whether  any  dwelling  house  and  premises  should 
be  purchased  with  this  fund  or  not,  and  whether  the  con- 
ditions upon  which  such  purchase  was  directed  to  be  made 
should  be  complied  with  or  not  K  this  be  so,  then  Mrs. 
Hebard  might  have  refused  to  select  any  dwelling  house 
and  premises  in  Geneva,  and  still  claim  the  interest  or 
income  of  the  91200  as  long  as  she  lived ;  and  thus  the 
testator's  obvious  intention  to  provide  for  her  a  home  for 
life,  in  a  specified  village,  might  be  defeated.  There  is  no 
language  in  the  will  upon  which  such  a  construction  can  be 
based,  and  it  is  inconsistent  with  what  is  there  written. 
But  perhaps  it  will  be  said,  admitting  that  the  trust  in 
favor  of  Mrs.  Hebard  was  conditional,  and  that  it  failed 
for  want  of  compliance  with  the  conditions,  the  bequest  to 
the  two  societies  is  absolute ;  and  that  upon  the  death  of 
Mrs.  Hebard  they  are  entitled  to  the  money,  if  it  has  not 
been  invested  as  provided  in  the  will,  though  the  condi- 
tions upon  which  it  was  directed  to  be  so  invested  have 
not  been  performed.    But  the  difiiculty  in  the  way  of  this 
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constrnction  is,  that  the  testator  has  not  expressed  any  in- 
tention to  give  to  the  two  societies  the  ^1200,  or  any  interest 
therein,  unless  the  money  should  be  invested  in  a  dwell- 
ing house  and  premises  in  Geneva,  upon  the  performance 
of  the  conditions  upon  which  it  was  directed  to  be  so 
invested.  Suppose  Mrs,  Hebard  had  elected  to  accept  the 
provisions  made  for  her  in  the  will,  in  lieu  of  dower,  and 
had  selected  a  house  and  lot  in  Geneva,  which  could  be 
purchased  for  JIOOO,  and  the  executors  had  purchased  the 
same  for  that  sum ;  what  would  have  become  of  the  other 
9200 ?  Could  Mrs.  Hebard  justly  have  claimed  the  income 
of  this  sum  during  her  life  ?  Clearly  not.  Could  the  two 
societies  lawfully  have  claimed  the  principal  after  the 
widow's  death?  The  gift  to  the  two  societies  is  in  the 
form  of  a  direction  to  the  executors.  The  direction  is  to 
sell  the  dwelling  house  and  premises,  convert  the  same 
into  money,  and  the  said  money  pay  over  to  the  two  socie- 
ties, in  equal  shares.  There  is  no  direction  to  pay  over 
to  these  societies  any  other  money,' or  any  money  not 
arising  from  such  a  sale. 

By  the  Oourtj  Johnson,  J.  The  learned  judge  was  right, 
I  think,  in  holding  at  special  term,  as  matter  of  law,  that 
the  plainti&  became  entitled  absolutely  to  one  half  the 
fund  of  J1200,  given  to  the  executors  in  trust,  upon  the 
death  of  the  widow  of  the  testator.  The  defendants  con- 
trovert this  conclusion  of  law,  and  contend  that  by  the 
failure  of  the  widow  to  elect  to  accept  the  provisions  made 
for  her,  in  the  will,  in  lieu  of  dower,  in  her  lifetime,  she 
having  died  before  accepting,  and  before  the  period  when 
she  would  be  deemed  in  law  to  have  accepted,  the  whole 
provision  failed,  and  the  trust,  and  trust  fund  with  it,  and 
no  such  fund  ever  vested  in  the  executors.  This  is  insisted 
upon  for  the  purpose  of  sustaining  the  judgment  in  case 
it  should  be  determined  thali  the  plaintiffs'  claim  is  not 
barred  by  the  statute  of  limitations.    It  is  in  this  view 
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only  that  the  examination  of  this  question  is  proper  npl 
the  plaintiffs'  appeal.  In  that  view,  and  for  that  purpose, 
it  is  proper,  because  if  the  judgment  is  such  an  one  as  the 
court,  upon  all  the  facts,  ought  to  have  rendered,  it  will  be 
sustained,  though  placed  upon  untenable  ground  at  the 
special  term.  But  the  defendants'  position,  though  sus- 
tained by  an  elaborate  and  very  ingenious  and  plausible 
argument,  is  not  maintainable.  The  fund  was  created  by 
the  testator,  and  given  to  his  executors  for  a  two  fold  pur- 
pose, and  upon  a  double  trust,  viz :  To  be  invested  in  a 
particular  manner,  and  to  be  used  and  enjoyed  in  that 
form,  by  his  widow,  during  her  life,  and  at  her  death  to 
be  reconverted  into  money,  and  one  half  thereof  paid  over 
to  the  plaintiffs.  This  fund,  if  it  ever  vested  in  the  execu- 
tors as  trustees,  certainly  vested  in  them  for  all  the  pur- 
poses of  the  trust 

It  is  true,  as  the  defendants  contend,  that  so  far  as 
the  widow  is  concerned,  this  provision,  with  all  the  other 
provisions  of  the  will  in  her  favor,  waa  provisional,  and 
conditioned  upon  her  acceptance  of  them  in  lieu  of  her 
dower  right.  It  is  also  true,  as  found  by  the  judge,  as 
matter  of  fact,  that  the  widow  died  within  about  a  month 
after  the  decease  of  the  testator,  without  making  her 
election  to  accept  the  provisions  of  the  will  in  her 
favor,  and  without  the  selection  of  a  dwelling  house,  in 
the  purchase  of  which  the  fund  was  to  be  invested  by  the 
terms  of  the  will.  But  it  does  not  follow  that  this  state  of 
facts  operated  to  divest  the  plaintiffs  of  all  right  and  title 
to  this  fund,  and  cast  the  fund  back  into  the  mass  of  the 
funds  of  the  estate.  The  plainti£&  and  the  other  society, 
were  the  ultimate  beneficiaries,  or  legatees  of  this  fund,  and 
were  entitled  to  it  absolutely,  each  to  one  half  thereof,  in  its 
own  right,  the  moment  the  right  to  the  intermediate,  or 
temporary  use  and  enjoyment  became  extinguished,  and 
the  executors,  if  the  title  ever  vested  in  them,  took  and 
held  it  for  their  benefit,  as  well  as  for  the  benefit  of  the 
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widow  until  her  right  to  the  use  no  longer  existed,  when 
it  hecame  ahsolutely  the  property  of  these  two  societies. 
This  is  plainly  the  scheme  of  the  will,  and  the  evident 
intent  of  the  testator.  Evidently  it  was  not  intended  that 
the  plaintiffs'  rights  should  depend  entirely  for  their  exist- 
ence, upon  the  election  of  the  widow  to  accept  or  reject 
the  provisions  of  the  will  in  her  favor.  She  is  not,  any- 
where  in  the  will,  clothed  with  the  power  of  making  the 
provision  in  the  plaintiffs'  favor  valid  or  void  at  her 
pleasure.  She  might  neglect  or  refuse  to  take  the  benefit 
of  the  provision  for  herself,  but  she  could  not  in  that  way 
destroy  the  rights  of  the  plaintiffs.  The  moment  the  right 
to  the  intervening  use  was  extingushed,  no  matter  how, 
the  rights  of  the  plaintiffs,  which  were  in  their  nature 
ultimate  and  absolute,  to  the  fund,  became  complete  and 
perfect.  What  these  plaintiffs  and  the  other  society  were 
entitled  to  by  virtue  of  the  bequest,  was  the  amount  of 
this  fund,  whatever  that  amount  might  be,  when  the  prior 
right,  to  use  and  enjoy,  should  no  longer  exist.  It  was 
by  no  means  essential  to  the  existence,  or  validity  of  the 
plaintiffs'  right,  that  the  fund  should  first  be  invested  in 
the  purchase  of  a  house.  That  pertained  to  the  interest  of 
the  widow  only.  Whatever  form  the  fund  might  exist  in, 
before  the  plaintiff  were  entitled  to  possession,  it  was  to 
come  to  the  plaintiffs  in  the  form  of  money  only.  Had  it 
been  converted  in^o  real  estate,  it  might  have  been  more 
or  less  than  J1200,  when  reconverted  into  money  for  the 
use  of  the  plaintifib  and  the  other  society,  and  then  each 
woald  have  taken  one  half,  whether  the  amount  was  more 
or  less.  But  as  all  prior  right  of  use  was  extinguished, 
before  the  fund  had  been  converted  into  real  estate,  and 
while  it  existed  in  the  hands  of  the  executors,  as  it  first 
came  to  them,  the  plaintiffs  were  entitled  to  one  half,  or  six 
hundred  dollars  absolutely  and  unconditionally,  payable 
at  the  expiration  of  one  year  next  after  the  issuing  of  the 
letters  testamentaiy.    In  that  the  plaintiffs  took,  as  legatees 
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merely,  the  bequest  discharged  from  the  incumbrance  of 
the  trust 

The  question  then  arises  whether  the  plaintiffs'  claim  is 
not  barred  by  the  statute.  It  is  obvious  that  the  widow 
of  the  testator,  having  died  without  making  her  election 
to  accept  the  provisions  of  the  will  in  her  favor,  and  before 
she  could  be  deemed  in*  law  to  have  accepted  the  same, 
never  became  a  beneficiary  in  fact  or  in  law,  of  the  trust 
fund  intended  for  her  benefit.  The  relation  of  trustees, 
and  cestui  que  truHt  between  her  and  the  executors,  the 
foundation  of  which  was  laid  in  the  will,  was  never  formed 
and  matured,  and  no  claims  on  the  one  side,  or  duties  and 
obligations  or  the  other,  belonging  to  that  relation,  ever 
sprung  up  or  existed  between  the  parties.  In  that  the 
contemplated  trust,  so  far  as  she  was  concerned,  never 
went  into  effect,  and  the  laudable  designs  and  intentions 
of  the  testator  towards  her,  were  frustrated,  and  rendered 
altogether  unavailing  by  her  demise  before  electing  to 
become  a  beneficiary  of  the  proffered  trust  fund.  This 
removed  all  obstacles  to  the  immediate  possession  and 
enjoyment  of  one  half  the  fund  by  the  plaintiffs.  The 
executors,  then,  held  it  for  the  plaintiffs  solely,  and 
had  no  duty  to  perform  in  regard  to  it,  except  to  pay  it 
over.  In  fact  the  widow  died  before  the  will  was  admitted 
to  probate,  and  all  the  provisions  of  the  will,  by  which  an 
active  and  technical  trust  was  intended  to  be  created,  had 
been  rendered  abortive,  before  the  funds  actually  came  to 
the  hands  of  the  defendants.  The  trust  intended  never 
having  gone  into  operation,  or  had  a  legal  existence,  there 
never  was  any  technical  trust  in  favor  of  the  plaintiffs,  and 
no  relation  of  trustee  and  ccBtui  que  trust  of  that  character 
between  the  plaintiffs  and  the  defendants.  The  relation 
was  simply  that  of  executor  and  legatee,  and  the  trust  was 
of  that  character  only.  The  right  of  the  plaintiffs  to  the 
half  of  the  contemplated  fund,  was  a  vested  right  from 
the  beginning,  or  in  any  event  at  the  death  of  the  widow, 
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and  an  action  could  unquestionably  have  been  maintained 
therefor  immediately  upon  the  expiration  of  the  year  after 
the  granting  of  letters  testamentary.  (2  R.  S,  214,  §  9.) 
If  an  action  could  have  been  maintained  in  the  nature  of  a 
legal  action  to  recover  the  legacy  bequeathed,  the  right 
of  action  is  barred  by  statute,  as  more  than  six  years  had 
elapsed  since  the  expiration  of  the  year,  before  this  action 
was  commenced.  This  is  well  settled.  {Smith  v.  RemiTig- 
ton^  (42  Barb.  75,  and  eases  there  cited.)  Where  there  is  a 
strict  technical  and  continuing  trust,  which  is  cognizable 
only  in  a  court  of  equity,  no  lapse  of  time  will  bar  the 
claim  of  the  cestui  que  trust.  But  this  rule  is  confined 
strictly  to  cases  of  that- character.  (Borst  v.  Corey,  15  N.  7. 
Hep.  505.)  That  this  is  no  such  case  seems  to  me  extremely 
clear.  There  can,  I  think,  be  no  reasonable  doubt  that 
this  claim  was  cognizable  in  a  legal  action.  Indeed  such 
is  clearly  the  character  of  the  action  brought.  It  is  to 
recover  a  specific  sum  of  money,  bequeathed,  and  not  to 
enforce  a  trust  as  such.  The  court  at  special  term  was 
right,  therefore,  in  holding  that  the  right  of  action  was 
barred  by  the  statute  of  limitations,  and  the  judgment 
must  be  affirmed. 

[MoNROB  Gbvbbal  Tbbm,  September  7,  1868.    JB.  D.  Smithf  Johmon  and 
/.  C.  Smith,  Juatices.] 


Beach,  survivor,  &;c.  vs.  Endrbss  and  Proctor. 

The  law  implies  the  release  and  discharge  of  a  right  of  action,  when  the 
creditor  voluntarily  deliyers  to  his  debtor  the  bond,  note  or  other  evidence 
of  his  claim. 

After  the  money  due  upon  a  bond  or  undertaking  has  been  paid  by  the 
obligors,  and  receipted  in  ftdl  on  the  back  of  the  bond  by  one  of  the 
obligees,  and  the  bond  delivered  up  to  the  obligors  for  the  purpose  of 
being  canceled,  no  action  is  maintainable  thereon,  in  the  absence  of  any 
allegation  of  firaud  or  mistake. 
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Sren  if  the  payment  made  does  not  fulfill,  completely,  the  measure  of  the  obli- 
gation, it  18  perfectly  competent  for  the  obligees  to  waive  the  right  to 
further  performance,  and  surrender  it  to  be  canceled.  And  it  having  thus, 
by  the  voluntary  act  of  the  obligees,  become  defunct  as  a  subsisting  obli- 
gation, no  subsequent  occurrences  can  revive  it  in  their  favor,  without  the 
assent  of  the  obligors.  Hence,  an  action  cannot  be  maintained  thereon, 
even  assuming  that  the  obligees  might  have  retained  the  undertaking,  for 
fdrther  indemnity  or  security,  had  they  so  elected. 

If  here  a  bond  is  delivered  up,  by  one  of  two  joint  obligees,  to  be  canceled, 
the  assent  of  his  co-obligor  will  be  presumed,  if  he  makes  no  objection  and 
takes  no  steps  m  a  contrary  direction  till  after  the  lapse  of  several  years. 
Besides,  the  act  of  his  joint  obligee  is  binding  upon  him,  and  his  assent  need 
not  be  shown. 

ON'  the  24th  July,  1861,  Richard  H.  Appleby  sued  Wil- 
Ham  Marratt  in  the  Supreme  Court,  and  procured  an 
order  of  arrest,  and  the  plaintiff  William  H.  Robinson 
became  bail  on  arrest.  Judgment  Went  against  Marratt  on 
the  16th  January,  1862,  for  $351.59.  Appleby  thereupon 
sued  Beach  and  Robinson,  who  then  proceeded  to  surren- 
der Marratt ;  whereupon  the  bond  or  agreement  on  which 
this  action  is  founded,  was  given.  Judgment  was  obtained 
by  Appleby  against  Beach  and  Robinson,  7th  August,  1862, 
for  the  amount  of  the  judgment  against  Marratt,  and  an 
execution  was  issued  to  the  sheriff  of  Monroe  on  the  same 
day.  On  the  27th  day  of  December,  1862,  the  defendant 
Endress  paid  the  sum  of  $417.39  to  Robinson,  who  gave 
his  receipt  for  it  upon  the  bond  or  agreement  of  the  de- 
fendants, and  delivered  it  up  to  Endress.  In  the  mean- 
time Marratt  appealed  from  the  judgment  against  him,  on 
the  17th  March,  1862,  but  on  the  3d  of  July,  1863,  the 
judgment  was  affirmed,  and  costs  of  appeal  given,  $141.35. 
On  the  21st  October,  1863,  an  execution  to  enforce  this 
judgment  issued  against  the  property  of  Marratt,  and 
was  returned  unsatisfied.  On  the  23d  of  November,  1863, 
an  execution  against  his  body  was  issued,  which  was 
returned  non  est.  On  the  16th  of  January,  1864,  Appleby 
sued  Beach  and  Robinson  to  recover  the  last  named 
amount.     September  12,  1865,  judgment  was  recovered 
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against  them  and  subsequentlj  paid,  and  this  action  is 
brought  to  recover  it  of  the  defendants  herein. 

On  the  trial,  at  the  circuit,  the  plaintiff  offered  in  evi- 
dence a  bond  or  undertaking,  executed  by  the  defendants, 
dated  July  19,  1862.  The  defendants  objected  to  the 
evidence,  on  the  ground  that  the  bond  had  been  surren- 
dered to  the  defendants,  and  was  a  paid  bond.  The  court 
overruled  the  objection,  and  the  bond  was  read  in  evidence 
by  the  plaintiff". 

The  bond  is  as  follows,  viz : 

"  Whereas,  Jervis  T.  Beach  and  William  H.  Robinson 
have  become  security  for  the  appearance  of  William 
Marratt,  in  an  action  brought  by  Richard  B.  Appleby 
against  him,  and,  ad  such  security,  have  been  sued  by  said 
Appleby,  and  said  suit  is  now  pending ;  and  whereas,  the 
said  action  of  Appleby  against  Marratt  has  been  appealed, 
and  is  to  be  argued  before  the  general  term  of  the  Supreme 
Court.  Now,  therefore,  the  undersigned  hereby  agree  that 
the  said  Marratt  will  surrender  himself  in  the  said  action 
against  said  security,  so  as  to  prevent  the  recovery  of 
judgment  against  them ;  but  the  said  security  are  to  do 
nothing  to  hinder  the  undersigned  Proctor  from  delaying 
a  recovery  in  said  action  against  the  security,  by  stay  of 
proceedings,  or  in  any  other  manner  in  which  the  court 
may  allow  the  same  to  be  delayed,  until  a  decision  by  the 
general  term  upon  the  appeal  aforesaid.  And  whereas, 
said  Robinson  and  Beach  are  now  in  condition  to  arrest 
said  Marratt,  and  deliver  him  to  the  sheriff  of  Monroe 
county,  and,  by  reason  of  this  bond  being  given,  said 
Robinson  and  Beach  do  not  arrest  said  Marratt  and  sur- 
render him  to  said  sheriff.  And  it  is  hereby  understood, 
that  the  undersigned  will  save  harmless  said  Robinson 
and  Beach  from  judgment  being  rendered  against  them* 
hereafter,  upon  the  bond  given  to  said  sheriff  to  discharge 
said  Marratt  from  arrest,  and  from  any  costs  which  may 
hereafter  be  necessarily  incurred,  by  reas(Hi  of  having 
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signed  said  bond.  This  bond  or  undertaking  is  made  in 
consideration  of  one  dollar  to  the  undersigned,  paid  to 
said  Marratty  the  pay  of  which  is  hereby  acknowledged. 

Isaac  L.  Endrbss,  [l.  s.] 
L.  B.  Proctor.        [l.  s.] 
Dansville,  July  19,  1862." 

When  the  plaintiff  rested,  the  defendants  offered  in 
evidence  a  receipt,  indorsed  upon  said  bond  or  under- 
taking. The  receipt  was  read  in  evidence,  and  is  in  the 
words  and  figures  following : 

"Eeceived  of  Isaac  L.  Endress,  J417.39,  being  the 
amount  in  full  of  judgment  against  myself  and  Jervis  T. 
Beach,  as  bail  of  William  Marratt,  and  including  two 
sums,  of  seven  dollars  each,  costs  ordered  to  be  paid  on 
motions,  and  in  full  of  the  obligations  of  said  Endress,  on 
the  within  bond  or  agreement.    Dec.  27,  1862. 

W.  H.  Robinson." 

The  plaintiff  Robinson  died  pending  the  suit,  and 
before  the  trial,  and  the  action  was  continued,  by  order  of 
the  court,  in  the  name  of  the  plaintiff  Beach,  as  survivor. 

On  the  trial,  the  facts,  as  above  stated,  were  proved, 
and,  after  all  the  evidence  on  both  sides  had  been  given, 
the  defendants'  counsel  moved  for  a  nonsuit,  upon  various 
grounds,  and,  after  argument,  the  court  dismissed  the  com- 
plaint, upon  the  whole  evidence;  and,  in  stating  the 
grounds  of  the  decision,  held,  that  the  contract  sued  upon 
being  executory,  and  there  being  no  breach  at  the  time  it 
was  given  to  the  defendants,  the  plaintiffs  could  not 
recover  upon  a  breach  happening  after  that  That  if  there 
had  been  an  existing  liability  upon  the  bond  at  the  time 
it  was  delivered  up,  the  plaintiff  might  show  that  it  was 
given  by  mistake,  and  recover. 

To  this  decision  ordering  a  nonsuit,  the  plaintiffs  ex- 
cepted.   A  stay  of  proceedings  was  granted  for  sixty  days, 


574     CASES  m  the  supreme  court. 

Beach  v,  Endress. 

to  enable  the  plaintiff  to  make  a  case  and  exceptions,  to 
be  heard  at  the  general  term  in  the  first  instance.  And 
if  a  case  should  be  made,  judgment  was  to  be  suspended 
until  after  the  hearing  and  decision  at  general  term. 

J.  Van  VoorhUy  for  the  plaintiff.  I.  This  is  a  mistrial, 
and  a  new  trial  should  be  ordered.  A  case  or  a  case  con- 
taining exceptions  cannot  be  ordered  to  be  heard  at  the 
general  term  in  the  first  instance.  The  general  terra  will 
not  review  the  evidence.  No  judgment  can  be  ordered 
here.  Neither  can  an  exception  to  a  dismissal  of  the  com- 
plaint, or  a  nonsuit,  be  ordered  to  the  general  term  in  the 
first  instance.  {Code^  §  265.  Eoagland  v.  MiUer^  16  Ahh. 
103.  Lake  v.  Artisans'  Bank^  17  id.  232.  Morris  v.  BrowcTy 
4  Sandf.  701.  Cronk  v.  Cartfieldy  31  Barb.  171.  38  id.  117. 
20  How.  257.) 

n.  The  indemnity  bond,  if  given  up  by  fraud  or  mistake, 
is  as  much  the  property  of  the  plaintiff,  while  in  the  de- 
fendants* hands  as  before.  As  between  the  parties  to  the 
instrument,  it  is  of  no  consequence  in  whose  hands  the 
instrument  is.  We  must  assume  that  this  bond  was  given 
up  by  mistake.  The  evidence  is  clear  on  that  subject,  and 
if  not  so,  should  have  been  submitted  to  the  jury.  The 
fact  that  one  party  or  the  other  has  possession  of  the  paper, 
which  contains  the  evidence  of  the  contract,  when  a  breach 
happens,  cannot  affect  the  rights  of  the  parties.  The  fact 
that  one  party  produces  the  paper  may  throw  the  burden 
of  proof  upon  the  other,  but  cannot  affect  the  question  of 
liability.  The  plaintiff  was  not  required  in  his  complaint 
to  explain  the  defendants'  possession  of  the  bond,  and  he 
may  recover,  although  the  instrument  sued  on,  is  in  pos- 
session of  the  defendant.  (Supervisors  of  Livingston  County 
v.  Whitey  30  Barb,  72.  Selden  v.  Prindle,  17  id.  468.  1  Silt. 
530.  Smith  v.  McOlurey  5  Hasty  476.  Oarlock  v.  Geartner, 
7  Wend.  198.)  The  question  is,  whether  he  is  the  real 
party  in  interest.    The  evidence  shows  that  Itobinson  gave 
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up  the  bond  upon  the  statement  to  him  that  there  was  an 
end  to  the  hairs  Uability  upon  the  undertaking,  and  that 
the  matter  was  all  got  over  with.  This  was  not  true ;  and 
whether  Endress  knew  his  statement  to  be  untrue,  or 
whether  he  was  honestly  mistaken,  makes  no  difference. 
Robinson  never  intended  to  give  up  or  cancel  the  bond, 
while  there  was  any  farther  liability.  If  it  be  claimed  that 
the  evidence  of  Endress  conflicts  with  that  of  Garlock, 
then  the  case  should  have  gone  to  the  jury. 

in.  A  less  sum  accepted  in  satisfaction  of  a  bond  can- 
not be  pleaded  as  a  defense.  A  parol  discharge  of  a  bond 
by  an  agreement  to  receive  a  less  sum  than  the  amount 
specified  in  the  bond  is  a  nudum  pactum.  {Dewey  v. 
Derby,  20  John.  462.  Dederick  v.  Leman,  9  id.  333.  Me- 
ehamcs*  Bank  v.  Hazard,  13  id,  353.  WatkinBon  v.  Inglesby, 
5  id.  391.  Johnson  v.  Brannan,  Id,  271.  Boyd  v.  Hitch- 
cocky  20  id.  76.     3  Wend.  66.     1  id.  164) 

Geo.  F.  Danforth,  for  the  defendant  L  The  plaintiff 
was  properly  nonsuited.  The  agreement  upon  which  he  sued 
had  been  canceled  and  given  up,  before  the  commencement 
of  the  action.  No  mistake  or  fraud  was  pretended.  The 
agreement  had  performed  its  office.  It  is  obvious  from 
the  agreement,  that  the  judgment  referred  to  and  against 
which  security  was  desired,  was  the  judgment  which  might 
follow  in  the  action  pending  when  it  was  given.  The  action 
did  ripen  into  a  judgment,  on  the  7th  August,  1862,  and 
on  the  27th  of  December,  1862,  the  defendants  paid  it  and 
other  moneys.  There  was,  at  the  time  the  agreement  was 
given  up,  no  other  breach,  but  by  the  omission  to  surrender 
Marratt,  the  condition  of  the  bond  was  broken. 

IL  The  writing  signed  by  the  plaintiff  Robinson,  on  re- 
ceiving the  money,  is  a  full  and  valid  discharge,  (1.)  Of 
the  amount  of  the  judgment.  (2.)  Of  certain  motion  costs. 
(3.)  *'  And  in  full  of  the  obligations  of  the  said  Endress 
on  the  within  bond  or  agreement"    It  was  competent  for 
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the  parties  to  agree  that  this  obligation  should  be  given  np, 
with  or  withoat  consideration ;  the  plaintiffs  could  say  that 
whatevever  further  risk  there  was  on  account  of  Marratt, 
they  would  assume.  The  plaintifi,  in  so  many  written 
words,  acknowledged  the  receipt  of  the  money  paid,  as 
"  in  full  of  the  obligations  of  said  Endress  on  the  bond  or 
agreement,"  and  also  surrendered  or  gave  up  the  bond. 
This  discharged  the  defendants  from  any  further  responsi- 
bility upon  the  agreement.  In  2  Equity  CaseSy  {Abr.  617,) 
Lord  Hardwick  is  reported  .as  saying :  "  If  an  obligee  de- 
livers up  a  bond  with  intent  to  discharge  the  debt,  the 
debt  will  certainly  be  thereby  discharged.**  {Wentz  v.  De- 
hazefiy  1  S,  ^B,  317.  Pieot  v.  Sandersoriy  1  Dev.  309.  Lice]/ 
V.  Licet/y  7  J5arr,  251.  Albert  v.  ZiegUr^  29  Perm.  Rep.  50.) 
No  consideration  was  necessary  to  support  such  a  transac- 
tion, for  it  was  executed.  But,  if  otherwise,  it  exists. 
1.  If  the  undertaking  on  the  part  of  Beach  and  Robinson, 
"not  to  arrest"  said  Marratt  and  surrender  him,  has  any 
application  to  proceedings  other  than  those  contemplated 
when  the  agreement  was  given,  then  by  canceling  or 
giving  up  the  bond  or  agreement.  Beach  and  Robinson 
acquired  the  right  to  arrest  Marratt,  if  it  had  in  the  mean 
time  been  suspended,  and  that  right  might  have  been  ex- 
ercised at  the  very  time  of  giving  up  the  agreement,  for 
Marratt  and  Robinson  were  both  present  2.  The  sum  of 
$417.39  was  paid  and  received,  not  more  for  the  judgment 
and  motion  costs,  than  it  was  "  in  full  of  the  obligations 
of  Endress/'  upon  the  bond.  The  consideration  applies 
to  each  and  all.  The  rule  of  the  common  law,  that  a  sealed 
instrument  can  only  be  released  by  an  instrument  of  equal 
dignity  with  the  original,  has  no  application  to  the  case  of 
an  executed  agreement;  nor  to  one  where  the  original  in- 
strument itself  is  delivered  to  the  person  bound;  nor  to 
one  where  the  condition  was  broken.  (7  Cowen^  224 
27  Barb.  485.)  If  a  debt  or  duty  is  created  by  giving  to 
the  obligee  an  instrument^  sealed  or  unsealed,  it  may  be 
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discharged  by  an  act  of  "  contrary  significance,"  as  its  de- 
livery up  by  the  obligee  to  the  obligor.  {Shepherd' %  Toueh^ 
stoTUy  327.)  Not  is  such  rule  now  enforced.  Performance 
of  a  covenant  may  be  waived  by  parol,  and  so  may  it  be 
discharged.  {Friess  v.  Btder,  24  N.  Y.  Rep,  369.  /Sfone  v. 
Sprague,  20  Barb.  515.   Dearborn  v.  Oras8y  7  Cotoeny  48-61.) 

in.  The  ti*ansaction  was  perfect  as  an  accord  and  satis* 
faction  with  Endress,  and  so  discharged  both  obligees. 
{Parsone  an  OantractSy  p,  23,  and  cases  citedy  n:>te  t.  Milliken 
V.  Brown,  1  Bawh,  391.) 

rV.  For  the  above  reasons,  a  new  trial  should  be  denied, 
and  judgment  ordered  on  the  verdict 

By  the  Courts  Johnson,  J.  I  am  clearly  of  the  opinion 
that  the  nonsuit  was  properly  granted.  The  action  is 
sought  to  be  maintained  upon  an  undertaking  which  had 
been  receipted  in  full  and  delivered  up  to  the  obligors,  by 
the  obligees,  more  than  three  years  before  such  action 
was  commenced.  No  fraud,  or  mistake  of  fact,  by  way 
of  inducetnent  to  the  obligees,  to  deliver  up  the  obliga- 
tion, is  alleged  or  proved.  At  the  time  of  the  redelivery 
the  defendant  Endress  paid  the  amount  of  a  certain  judg- 
ment which  had  been  recovered  against  the  obligees, 
together  with  certain  motion  costs,  and  the  same  was  re- 
ceipted on  the  back  of  the  undertaking,  and  the  receipt 
in  terms  specifies  that  the  same  is  ^'in  full  of  the  obliga- 
tions of  said  Endress  in  the  within  bond  or  agreement." 
The  money  was  received  by  Eobinson,  one  of  the  obli- 
gors, or  by  the  sheriflF  who  held  the  execution  issued  upon 
the  judgment  against  them,  and  in  the  presence  of  their 
attorney  in  the  action,  or  with  his  knowledge  and  assent, 
and  the  receipt  was  signed  by  Robinson  only.  Appa- 
rently it  was  surrendered  and  delivered  tip  for  the  pur- 
pose of  having  it  canceled,  and  as  a  satisfied  and  extin- 
guished demand,  aqd  nothing  whatever  is  shown  to  the 

Vol,  LL  37 
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contrary.  Upon  such  a  state  of  facts  no  action  is  main- 
tainable upon  the  obligation.  Having  been  delivered  back 
by  the  obligees  to  the  obligors  for  the  express  purpose  of 
relinquishing  any  and  all  further  claims,  it  had  no  longer 
any  vitality  or  binding  force  between  the  parties.  It  ia 
laid  down  in  Shepherd's  Touchstone^  p.  70,  '•and  if  a  deed 
(viz.  a  bond)  be  delivered  up  to  the  party  that  is  bound 
by  it,  to  be  canceled,  and  it  be  so ;  or  if  he  that  hath  the 
deed  doth  by  agreement  between  him  and  the  other  cancel 
the  deed;  by  either  of  these  means  the  deed  (provided  no 
estate  passed)  is  become  void."  It  is  further  added  :  "  But 
if  an  obligee  deliver  up  an  obligation  to  be  canceled  and 
the  obligors  do  not  afterwards  cancel  it;  but  the  obligee 
happen  to  get  it  again,  into  his  hands,  and  sue  the  obli- 
gors upon  it,  the  obligor  hath  not  any  plea  to  avoid  it,  for 
the  deed  remains  still  in  force  in  law,  (but  the  obligee 
[obligor?]  would  be  relieved  in  equity.") 

The  law  implies  the  release  and  discharge  of  a  right  of 
action,  where  the  creditor  voluntarily  delivers  to  his 
debtor  the  bond,  note  or  other  evidence  of  his  claim. 
(FotL  Obi  n.  608,  609.  Bouv.  Law  Die.  title  Release,)  It 
has  been  expressly  held  by  the  Supreme  Court  of  Penn- 
sylvania, that  the  cancellation  of  a  bond,  or  delivery  to 
the  obligor  with  that  intent,  discharges  the  debt.  {Lieey 
V.  Licey^  3  Barr^  251.     Albert  v.  ZeigUr^  29  Penn.  Rep,  50.) 

Even  if  the  payment  made  did  not  fulfill  completely 
the  measure  of  the  obligation,  it  was  perfectly  competent 
for  the  obligees  to  waive  the  right  to  further  performance, 
and  surrender  it  to  be  canceled.  Having  thus  by  the  vol- 
untary act  of  the  obligees,  become  defunct  as  a  subsisting 
obligation,  no  subsequent  occurrences  could  revive  it  in 
their  favor,  without  the  assent  of  the  obligors.  This 
action  cannot  therefore  be  maintained,  even  assuming 
that  the  obligees  might  have  retained  the  undertaking  for 
further  indemnity,  or  security,  had  they  so  elected,  after 
the  payment  of  the  judgment  against  them  by  the  obligoi& 
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But  I  am  of  the  opinion  that  the  undertaking  only 
related  to  the  action  then  pending  against  the  obligees  in 
favor  of  Appleby.  They  were  in  default  in  their  under- 
taking on  account  of  Marratt  having  failed  to  render  him- 
self amenable  to  the  process  of  the  court,  and  had  been 
prosecuted  therefor.  They  might  have  relieved  them- 
selves by  paying  the  judgment  against  Marratt,  or  by  sur- 
rendering him.  But  they  had  done  neither,  and  the  action 
had  been  brought,  and  it  was  manifestly  against  their  lia- 
bility, involved  in  the  then  pending  action,  that  the 
defendants  intended  and  undertook  to  indemnify  and  save 
them  harmless.  This  is  apparent,  I  think,  iVom  the  whole 
tenor  of  the  undertaking.  No  other  or  further  liability 
was  contemplated  or  apprehended,  and  consequently 
there  was  no  reason  why  'any  other  should  be  provided 
for.  The  language  of  the  undertaking  is  to  be  interpreted 
in  the  light  of  the  state  of  things  then  existing.  That  the 
parties  on  both  sides  so  understood  it,  is  clear  beyond  all 
peradventure.  The  action  against  the  obligees  resulted 
in  a  judgment,  and  execution  was  issued  against  them 
and  placed  in  the  hands  of  the  sheriff,  and  when  one  of 
the  defendants  went  and  paid  up  the  execution  and  all 
the  costs  to  which  the  obligees  had  been  subjected  in  the 
course  of  that  litigation,  the  undertaking  was  receipted  in 
full,  and  given  up  to  be  canceled  as  an  obligation  satis- 
fied and  fulfilled  entirely.  No  one  connected  with  the 
matter  at  that  time,  seems- to  have  entertained  any  doubt 
upon  the  subject^  and  no  other  or  further  claim  was  made 
or  hinted  at.  This  ought  to  be  conclusive  on  this  ques- 
tion. It  is  now  said  that  the  plaintiff  Beach  was  not  pre- 
sent so  as  to  assent  to  it  But  his  assent  must  be  presumed, 
as  he  made  no  objection  and  took  no  steps  in  a  contrary 
direction  till  after  the  lapse  of  several  years.  And  besides, 
the  act  of  his  joint  co-obligee  was  binding  upon  him,  and 
his  assent  need  not  be  shown.  ( Wallace  v.  KehaUy  7  Meea,  ^ 
Weli.  264.)    I  conclude,  therefore,  that  tl^e  defendants 
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were  entitled  to  have  the  fund  delivered  up  as  it  was,  the 
moment  the  payment  was  made,  as  a  paid  or  fulfilled  and 
satisfied  instrument,  and  that  the  obligees  had  no  right  to 
retain  it  for  any  purpose. 

When  Marratt  failed  to  tender  himself  amenable  to  the 
process  to  enforce  the  second  judgment,  three  years  and 
over,  after  the  undertaking  in  question  had  been  given  up, 
the  remedy  of  this  plain tift'  and  Robinson,  was,  to  surrender 
Marratt  instead  of  undertaking  to  revive  the  extinct  under- 
taking of  the  defendants.  Their  right  to  surrender  was 
then  complete.  For  although  it  may  have  been  suspended 
during  the  life  of  the  defendants  undertaking,  for  causes 
existing  at  that  time,  or  up  to  the  time  of  giving  it,  it  was 
fully  restored,  if  indeed  it  had  ever  been  suspended,  as  to 
all  subsequent  defaults  on  the  part  of  Marratt. 

A  new  trial  should  therefore  be  denied. 

[MoNROB  Obztbral  Tbbk,  September  7, 186S.    £.  i>.  Smiih,  Jokmm  and 
/.  C.  Smith,  Justices.] 
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Illegal  maintenance  was  repealed  or  abrogated  by  the  Revised  Statutes,  and 
does  not  now  exist  in  this  state,  except  in  the  single  case  mentioned  in  those 
statutes. 

C.  claimed  to  have  a  demand  against  M.  which,  being  about  to  leave  the  st«ite, 
he  wished  to  have  prosecuted.  It  was  thereupon  agreed  between  tlie  plain- 
tiff and  defendant  and  G.  that  the  latter  should  assign  his  claim  to  the 
plaintiff,  and  that  the  defendant  should  prosecute  the  demand  as  attorney, 
in  the  plaintiff's  name,  but  the  plaintiff  was  to  have  no  intei-est  in  the  moneys 
recovered.  The  defendant  agreed  to  pay  the  plaintiff  |dO,  whenever  the 
action  was  determined,  together  with  his  necessary  expenses  !n  attending 
court  His  compensation  for  the  time  spent  in  attending  court  was  to  be 
included  in  the  $50,  and  he  was  to  be  saved  harmless  from  all  costs  and  ex- 
penses of  the  litigation.  77«^,  that  although  this  agreement  so  far  as  the 
plaintiff  was  concerned,  came  exactly  within  the  general  definition  of  main- 
tenance, yet  that  it  did  not  fall  within  the  condenmation  of  the  statute,  and 
being  in  no  respect  contrary  to  any  existing  law,  it  coald  be  enforced. 
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SM,  aUo,  that  the-  plaiDtiff;  when  he  entered  into  this  agreement  with  the 
defendant,  was  not  guilty  of  doing  an  illegal  act;  and  it  was  not  barratry 
on  his  part,  because  it  was  but  a  single  instance,  and  that  offense  consists  in 
the  practice  or  hahit  of  stirring  up  strife. 

Setd,  further,  that  the  case  did  not  fall  within  the  provisions  of  the  Revised 
Statutes  forbidding  attorneys,  d&c.  buying  rights  in  action  to  prosecute,  or 
lending  or  advancing  money,  dbc.  to  procure  suits,  and  making  all  such  acts 
misdemeanors,  and  subjecting  such  attorneys,  dtc.  to  removal  from  office ; 
nor  within  the  scope  of  the  maxim  ex  turpi  eauea  turn  oritur  actio. 

Where  a  witness  states  that  a  letter  is  lost  and  he  cannot  tell  what  has  become 
of  it,  that  is  sufficient  evidence,  prinui  facie^  of  loss,  to  admit  parol  evidence 
of  its  contents ;  where  the  witness  is  not  cross-examined  for  the  purpose  of 
ascertaining  where  he  kept  his  letters,  or  whether  he  preserved  them  at  all, 
or  what  search  he  has  made ;  but  the  objection  is  that  there  is  no  evidence 
that  it  has  been  destroyed,  or  that  the  witness  has  searched  for  it  where  he 
usually  keeps  his  letters. 

Where  it  does  not  appear  that  at  the  trial  the  defendant  insisted  upon  a  juror 
sitting,  or  took  any  exception  to  his  exclusion,  it  is  too  late  to  raise  an  objec- 
tion, or  take  exception,  upon  appeal. 

THIS  action  was  commenced  before  a  justice  of  the  peace, 
who  gave  the  plaintiff*  judgment  for  $80,  besides  costs. 
Upon  appeal  it  was  affirmed  by  the  county  court  of 
Livingston,  and  the  defendant  appealed  to  this  court 
The  cause  of  action  stated  in  the  complaint,  is  for  work 
and  labor,  and  money  paid,  laid  out  and  expended ;  but, 
stated  in  evidence  by  the  plaintiff  was  mainly  upon  a  con- 
tract, by  which  the  defendant  was  to  pay  the  plaintiff 
♦50  for  permitting  a  suit  in  which  he  had  no  interest  to 
be  brought  in  his  name.  The  agreement  is  more  fully 
set  forth  in  the  opinion  of  the  court. 

« 
Geo.  F.  Danforihj  for  the  appellant.    L  The  contract  for 

the  payment  of  the  above  named  J50  was  void.  {Sedgwick 
V.  Stantm,  14  N.  T.  Bep.  289.)  This  case  was  cited  by 
the  learned  county  judge,  to  sustain  the  judgment  he  was 
about  to  render.  But  it  wholly  fails  to  do  so.  The  faots 
involved  were  wholly  unlike  those  here  presented,  and 
the  law  announced  has  no  application.  And  so  it  ex- 
pressly appears,  for  at  page  300,  the  court  say:    "The 


682      CASES  m  the  supreme  court. 

Voorheea  v.  Dorr. 

act  of  one  who  assists  in  embroiling  his  neighbor,  is  a 
distinct  offense  from  that  of  champerty,  and  still  punish- 
able." The  case  before  the  court  is  the  precise  case 
suggested  by  the  court  in  the  case  of  Small  v.  Mott^  (22 
Wend.  406,)  where  the  chancellor,  speaking  for  an  unani- 
mous court,  says :  "  I  do  not  think,  however,  that  agree- 
ments actually  champertous,  as  where  a  stranger  to  the 
subject  of  the  litigation,  who  has  no  interest  therein  in 
law  or  equity,  or  in  expectancy,  by  the  ties  of  blood  or 
affinity,  agrees  to  assist  in  embroiling  his  neighbor  in 
litigation,  or  in  carrying  their  suits  through  the  different 
courts  after  they  are  commenced,  upon  a  stipulation  that 
he  shall  receive  a  share  of  the  fruits  of  the  litigation  as  a 
reward  for  his  mischievous  interference,  can  be  inforced 
in  courts  of  justice;"  and  this  doctrine  is  affirmed  and 
reiterated  upon  reference  to  those  remarks  in  the  case 
also  cited  from  the  14th  ITew  York  Reports,  (jp.  300.)  In 
the  case  before  this  court,  Voorhees,  the  plaintiff,  had  no 
interest  whatever  in  the  suit  about  to  be  commenced  in  big 
name.  In  Benedict  v.  Stuart^  (23  Barh.  420,)  this  court  takes 
a  distinction  between  an  agreement  to  share  in  the  pro- 
ceeds of  a  litigation  and  an  agreement  to  bear  the  ex- 
penses; holding  the  former  valid  and  the  latter  invalid. 
The  latter  quality  exists  in  the  case  at  bar.  {See  Brother- 
son  V.  ConsaltiSj  26  How.  Pr.  213.)  In  re.  Martens,  (4  DotoL 
18,)  cited  by  Parsons,  (2  Pars,  on  Oont,  263,  n.  1,)  it  was 
considered  maintainance  for  an  attorney  to  agree  to  save 
a  party  harmless  from  costs  provided  he  were  allowed  one 
half  of  the  proceeds  of  the  suit  in  case  of  success.  Har- 
rington V.  Lonffy  (4  Mylne  ^  Keen,  590 ;  Eng,  Com.  Law  Rep. 
140 ;)  is  a  very  full  and  instructive  case  in  support  of  the 
appellant's  position.  {Anderson  v.  Radcliff,  1  Ellis,  B.  ^  E. 
806.) 

n.  The  agreement  is  void  as  contravening  the  provi- 
sions of  2  Revised  Statutes,  chapter  3,  article  3,  title  2,  page 
288,  section  52.    This  statute  prohibits  any  attorney  from 
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lending  or  advancing,  or  agreeing  to  lend  or  advance,  any 
money  or  any  thing  in  action  as  an  inducement  to  the 
placing  in  the  hands  of  such  attorney  any  debt,  demand, 
or  other  thing  in  action  for  collection.  A  subsequent 
section  of  the  same  statute  makes  such  act  a  misdemeanor. 
The  contract  in  question  provides  for  the  payment  of  fifty 
dollars  for  a  purpose  prohibited  by  this  statute,  and  can- 
not stand.  JSx  turpi  causa  non  oritur  actio.  TTo  principle 
is  better  settled  in  the  law,  and  it  is  unnecessary  to  cite 
authorities  in  its  support. 

in.  Parol  evidence  of  the  contents  of  a  letter  was  im- 
properly admitted. 

IV.  The  court  erred  in  rejecting  Williams  as  a  juror. 

V.  If  the  court  look  into  the  evidence  they  will  find 
that  it  fails  to  support  the  verdict.  The  jury  in  justices' 
courts  are  the  judges  of  the  law  and  facts.  (6  Hilly  326.) 
A  void  contract  is  evidence  of  the  measure  of  compensa- 
tion, terms,  &c.  unless  the  action  is  brought  to  enforce 
performance.  In  an  action  for  work  and  labor  it  could 
not  be  legally  objected  to.     (2  Coweuy  660.) 

Vanderlip  ^  Smith,  for  the  respondent.  I.  It  was  not 
error  to  overrule  the  amended  answer  of  the  defendant. 
1.  It  was  matter  of  discretion.  2.  The  amended  answer 
proposed  was  insuflBcient  It  does  not  show  that  the  former 
suit  was  first  commenced,  or  the  issue  in  it  first  joined. 
It  pleads  a  conclusion  of  law,  and  does  not  state  the  facts 
to  support  it.  3.  If  claimed  to  be  a  plea  puis  darrien,  to 
entitle  the  defendant  to  interpose  it  as  matter  of  right,  the 
record  must  show  that  it  was  offered  at  the  first  opportu- 
nity. (9  John.  255.  10  id.  161.  1  Wend.  228.  19  id.  639. 
3  Denio,  269.) 

II.  The  exclusion  of  Williams  as  a  juror  was  not  error. 
The  defendant  made  no  objection  to  his  being  excluded. 
Objections  are  not  noticed  on  appeal  if  it  does  not  appear 
that  exceptions  were  taken  expressly  and  directly  to  the 
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points  in  question.  {WiUard  v.  Warreny  17  Wend.  257. 
The  exception  must  not  be  left  to  implication.  {Id,  259.) 
A  party  cannot  raise  an  objection  on  appeal  which  might 
have  been  obviated,  if  presented  below.  (17  Wend.  234.) 
in.  The  fourth  to  the  eighth  points  inclusive,  made  by 
the  appellant  in  his  notice  of  appeal,  furnish  their  own 
answers.  The  ninth,  tenth  and  eleventh  are  not  founded 
in  the  facts  of  the  case ;  and  if  they  were,  the  rulings  were 
proper. 

IV.  The  contract  to  pay  Voorhees  J50  for  his  services 
in  the  action,  was  a  valid  agreement  He  had  the  legal 
title  to  the  cause  of  action,  by  the  assignment  to  him, 
though  the  equitable  title  to  the  proceeds  was  in  others. 
Whatsoever  may  be  said  of  the  morality  of  the  transaction, 
under  the  peculiar  facts  of  this  case,  it  was  not  illegal.  It 
is  not  void  as  being  against  public  policy.  {Sedgwick  v. 
StantoUy  14  N.  T.  Rep.  291,  2.)  It  was  not  void  for  cham- 
perty. (Jd.  291.)  It  was  not  void  for  maintenance.  (M  295.) 
Maintenance  (which  includes  champerty)  is  abolished  by 
our  statutes,  except  a  prohibition  against  taking  a  convey- 
ance of  lands  in  suit,  or  selling  pretended  titles,  or  conspi- 
racies falsely  to  show  or  maintain  suits.  {Peck  v.  Briggs^ 
3  DeniOy  107.  Sedgwick  v.  Stantony  supra.  Durgin  v.  Ire- 
landy  14  N.  T.  Rep.  322.)  But  the  question  was  not  raised 
in  the  court  below,  and  cannot  be  raised  on  appeal.  (JOtir- 
gin  V.  Irelandy  supra,  327,  8.) 

V.  The  last  point  made  by  the  appellant  in  his  notice 
of  appeal  arises  merely  upon  the  finding  of  the  jury  upon 
a  question  of  fact,  where  the  testimonv  was  conflicting; 
and  that  finding  is  conclusive. 

By  the  Courty  Johnson,  J.  The  pnncipal  question  in 
this  case,  is,  whether  the  agreement  between  the  plaintiff 
and  the  defendant,  for  the  prosecution  of  the  action  in  this 
court,  in  the  name  of  the  former,  against  McCartney,  can 
be  enforced.    According  to  the  verdict  of  the  jury  th^ 
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transaction  was  this :  Canfield  claimed  to  have  a  demand 
against  McCartney,  which  he  wished  to  have  prosecuted, 
as  he  was  about  to  leave  the  state.  It  was  finally  arranged 
between  the  plaintiff  and  defendant,  and  Canfield,  that  the 
latter  should  assign  his  claim,  to  the  plaintiff,  and  that  the 
defendant  should  prosecute  the  demand  as  attorney  in  the 
plaintiff's  name,  but  the  plaintiff  was  to  have  no  interest 
in  the  moneys  recovered  by  such  actiou.  It  was  also 
agreed  between  the  plaintiff  and  the  defendant  that  the 
defendant  should  pay  the  plaintiff  (50,  whenever  the  action 
was  determined,  and  pay  his  necessary  expenses  in  attend- 
ing court  His  compensation  for  the  time  spent  in  attend- 
ing court  was  to  be  included  in  the  950,  and  he  was  to  be 
saved  harmless  from  all  costs  and  expenses  of  the  litiga- 
tion. The  action  was  tried  at  the  circuit  and  the  plaintiff 
was  nonsuited.  This  action  was  then  brought  in  a  justice's 
court,  to  recover  the  (50,  and  certain  expenses  incurred  in 
attending  the  trial  personally,  at  the  request  of  the  defend* 
ant,  and  moneys  paid  out  in  procuring  the  attendance  of 
witnesses  at  his  like  request,  and  for  other  services  ren- 
dered and  moneys  paid  to  and  for  the  defendant  The 
plaintiff  had  a  verdict  in  the  justice's  court,  and  the  judg- 
ment, thereon  rendered,  was  on  appeal  affirmed  in  the 
county  court.  The  defendant  claims  that  this  agreement 
for  the  prosecution  of  the  action  against  McCartney  is 
illegal  and  void  and  cannot  be  enforced  by  action. 

The  demand  was  assigned  to  the  plaintiff,  in  order  that 
the  action  might  be  brought  and  maintained  in  his  name. 
This  invested  him  with  the  legal  title  to  the  chose  in 
action,  though  under  the  arrangement  his  right  would  be 
that  of  a  trustee  of  an  express  trust  only,  according  to  section 
113  of  the  Code.  The  arrangement  between  the  parties,  so 
far  as  the  plaintiff  is  concerned,  falls  exactly  within  the 
general  definition  of  maintenance.  It  was  an  action  in 
which  he  had  no  interest,  but  consented  officiously  to  in- 
termeddle with  it)  and  afford  the  use  of  his  name  for  a  con- 
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sideration.  If  maintenance  is  not  against  law,  the  consid- 
eration is  snflScient  to  uphold  the  agreement  and  furnish  a 
ground  for  recovery.  It  has  been  held  that  illegal  main- 
tenance does  not  exist  except  in  the  single  case  mentioned 
in  the  Revised  Statutes,  and  that  such  maintenance  was 
repealed  or  abrogated  by  those  statutes.  {Sedgwick  v. 
Stanton,  14  JV.  T.  Rep.  289.     Durffin  v.  Ireland,  Id,  322.) 

The  agreement  here,  does  not  fall  within  the  condemna- 
tion of  the  statute,  and  being  in  no  respect  contrary  to  any 
existing  law,  I  see  no  reason  why  it  should  not  be  enforced. 
It  contemplated,  in  addition  to  the  use  of  the  plaintiflF's 
name,  and  the  liability  necessarily  incurred  for  the  costs, 
to  the  opposite  party,  certain  services  to  be  rendered  by 
the  plaintiff*  in  attending  court  at  the  time  of  trial,  which 
were  in  fact  rendered.  There  is  nothing  necessarily  im- 
moral, or  censurable,  in  aiding  and  assisting  another  in 
the  prosecution  and  collection  of  a  just  claim,  or  one  which 
is  believed  to  be  such,  by  the  party  assisting,  where  such 
assistance  is  sought  in  good  faith  by  the  party  so  assisted. 
On  the  contrary,  such  acts  from  good  motives,  and  for  just 
ends,  may  be  as  commendable  and  praiseworthy,  as  any 
other  acts  of  benevolence  and  kindness.  It  is  the  bad 
motive,  and  the  unjust  end  sought  to  be  attained,  which 
renders  such  acts  immoral  and  reprehensible.  Even  before 
the  Revised  Statutes,  when  the  law  against  maintenance 
was  in  full  force,  many  acts  in  the  nature  of  maintenance 
were  held  to  be  justifiable  from  the  circumstances  under 
which  they  were  done.  There  were  no  less  than  five  ex- 
ceptions to  the  general  rule,  within  which  assistance  in  the 
nature  of  maintenance  could  be  lawfully  furnished.  And 
the  rule  itself,  having  long  survived  the  evil  it  was  intended 
to  remedy,  was  very  properly  abrogated,  except  so  far  as 
the  statute  has  preserved  it.  The  plaintiff  was  not,  there- 
fore, when  he  entered  into  this  agreement  with  the  de- 
fendant, guilty  of  doing  an  illegal  act,  as  he  seems  to  have 
believed.    It  was  not  barratry  on  the  part  of  the  pUintifl^ 
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because  it  is  but  a  single  instance,  and  that  offense  consists 
in  the  practice  or  habit  of  stirring  up  such  strife. 

The  defendant  also  cites,  and  insists  upon,  by  way  of 
defense,  the  provisions  of  the  Revised  Statutes  forbidding 
attorneys,  counerellors,  and  solicitors  buying  rights  in  action 
to  prosecute,  or  lending  or  advancing  money  or  things  in 
action  to  procure  suits,  and  making  all  such  acts  misde- 
meanors, and  subjecting  such  attorney,  counsellor,  or 
solicitor,  to  removal  from  office  in  the  several  courts  in 
which  he  is  licensed.  (2  R.  S.  288,  §§  71-73.)  And  he 
invokes  in  his  behalf  the  application  of  the  maxim  JSx  turpi 
causa  nan  oritur  actio.  But  I  do  not  see  that  the  case  falls 
within  either  of  the  sections  of  the  statute,  or  within  the 
scope  of  the  maxim  cited.  It  was  clearly  not  a  purchase 
of  the  demand  by  the  defendant  as  an  attorney ;  nor  was 
it  in  fact  a  loan  or  advancement,  or  an  agreement  to  lend 
or  advance  any  thing,  by  way  of  inducement,  or  as  a  con- 
sideration to  the  owner  of  the  claim,  to  place  it  in  the 
plaintiff's  hands  for  collection.  The  promise  to  pay  the 
$50,  was  not  by  way  of  inducement  or  consideration  to  the 
assignment,  but  simply  as  a  compensation  for  consenting 
to  stand  as  a  nominal  party  in  the  action,  and  certain  ser- 
vices to  be  rendered  in  the  progress  thereof.  Here,  again, 
it  appears  that  the  defendant,  who  is  also  an  attornSy 
and  counsellor  of  this  court.,  "builded  better  than  he 
knew,"  and  was  innocent  in  law,  if  not  in  intent,  of  the 
turpitude  he  urges  against  himself,  by  way  of  defense  to 
the  action. 

The  other  points  relate  to  the  rulings  in  the  course  of 
the  trial.  There  was  no  error  in  allowing  parol  evidence 
to  be  given  of  the  letter.  The  witness  stated  that  it  was 
lost,  and  he  could  not  tell  what  had  become  of  it.  He  was 
not  cross-examined  for  the  purpose  of  ascertaining  where 
he  kept  his  letters,  or  whether  he  preserved  them  at  all,  or 
what  search  he  had  made;  but  the  objection  was,  that 
there  was  no  evidence  that  it  had  been  destroyed,  or  that 
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the  witness  had  searched  for  it  where  he  usually  kept  his 
letters.  The  witness  stated  generally  that  it  was  lost, 
which  was  sufficient  evidence,  prima  faciei  of  loss.  A  fur- 
ther examination  might  have  disclosed  an  insufficient 
search  for  the  letter,  in  the  place  where  such  things  were 
usually  kept  by  the  witness,  but  the  defendant  did  not  see 
fit  to  make  any  inquiry. 

As  to  the  rejection  of  Williams,  as  a  juror,  it  is  enough 
to  say  that  there  is  nothing  in  the  case,  whatever,  to  show 
that  he  was  not  rejected  with  the  consent  of  the  defendant 
It  does  not  appear  that  the  defendant  insisted  upon  his 
sitting,  or  made  any  objection,  or  took  any  exception  to 
his  exclusion.  It  is  altogether  too  late  to  raise  an  objec- 
tion, or  take  exception,  upon  appeal,  in  such  a  case. 

The  evidence  is,  on  the  whole,  I  think,  sufficient  to 
sustain  the  verdict  It  was,  indeed,  quite  conflicting,  but 
the  jury  has  determined  which  version  was  entitled  to 
credit  It  is  not  a  case  where  the  preponderance  is  so  de- 
cisive against  the  verdict,  as  to  raise  the  presumption  of 
prejudice  or  corruption  on  the  part  of  the  jury,  and  the 
court  would  not  be  justified  in  setting  it  aside  as  wholly 
against  evidence. 

The  foregoing  embraces  all  the  points  contained  in  the 
printed  brief  Some  other  questions  were  urged  upon  the 
oral  argument  which  were  raised  in  the  notice  of  appeal 
to  the  county  court,  but  I  am  unable  to  discover  any  error 
in  either  of  them,  and  am  consequently  of  the  opinion  that 
the  judgment  of  the  county  court  should  be  affirmed. 

[MoNBOB  Gbvbbal  Tbbm,  Septmnber  7,  1868.  S.  D.  Smith,  Johnmm  and 
/.  C.  amUh,  JiuUoes.] 
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Where  it  is  proved,  in  aa  action  of  ejectment  brought  by  the  people,  that  an 
individual  under  whom  the  defendant  claims  title,  was  not  an  alien,  but  a 
naturalized  citizen,  both  at  the  time  of  the  grant  to  him  and  of  his  grant  to 
the  defendant's  grantor,  the  people,  in  their  sovereign  capacity,  should  be 
presumed  to  have  known  that  fact ;  especially  where  it  appears  that  such 
person  had  represented,  and  exercised,  their  sovereignty,  both  in  the  legis- 
lative and  Judicial  departments  of  the  government  for  a  number  of  years. 

The  treaty  between  the  United  States  and  the  government  of  Great  Britain, 
coDunonly  known  as  Jay's  treaty,  concluded  and  ratified  by  our  government 
in  1794,  expressly  provided  that  British  subjects,  then  holding  lands  in  the 
United  States,  should  continue  to  hold  them  according  to  the  nature  and 
tenure  of  their  respective  estates  and  titles  in  such  lands,  and  might  grant, 
sell  or  devise  the  same,  as  they  might  respectively  choose  to  do.  When  this 
treaty  was  ratified,  it  became  a  part  of  the  supreme  law  of  the  land,  and 
rendered  the  title  of  every  alien  British  subject,  to  lands  in  every  part  of  the 
United  States,  then  held,  not  only  valid,  but  alienable  by  him,  the  same  as 
though  he  had  been  a  native  bom  or  naturalized  citizen. 

The  act  of  the  legislature  of  this  state,  passed  April  20, 1798,  expressly  author- 
ized the  conveyance  of  lands  to  aliens,  and  made  conveyances  to  them  valid 
to  vest  the  estate  thereby  granted,  in  such  aJlen,  "  to  have  and  to  hold  the 
same  to  his,  her  or  their  heirs  and  assigns  forever,  any  plea  of  alienism  to  the 
contrary  notwithstanding."    (4  N.  T.  Stat,  at  Large,  294.) 

Under  this  statute  Sir  William  Pulteney,  who  was  an  alien,  took  and  held  a 
perfectly  valid  title  to  all  the  lands  embraced  in  the  deed  to  him  from  Charles 
Williamson  and  wife,  dated  March  81, 1801 ;  he  having  complied,  fUlly,  with 
the  conditions  prescribed  in  the  second  section  of  the  aforesaid  act,  and  had 
his  conveyance  recoi-ded,  in  the  office  of  the  secretary  of  state,  within  twelve 
months  after  the  date  thereof. 

The  complete  and  perfect  validity  of  the  title,  in  Sir  William  Pulteney,  has  been 
often  affirmed  by  the  courts  of  this  state ;  and  the  whole  question  having 
been  carefully  examined,  and  the  validity  of  the  title  distinctly  affinned,  in 
the  case  of  The  Duke  of  Cumberland  v.  Oravee,  (7  N,  T,  Bep.  806,)  that  deci- 
sion, by  the  court  of  last  resort,  ought  to  put  the  question  of  the  validity  of 
such  tJtle  at  rest,  forever.    Per  Johnson,  J. 

Where,  in  an  action  of  ejectment  brought  by  the  people,  it  was  admitted  by 
the  pleadings  that  a  third  person  held  the  title  of  the  premises,  in  1792,  and 
that  consequently  it  was  then  out  of  the  plaintiflb,  if  they  had  ever  been 
invested  with  it ;  HOd  that  the  mere  fact  that  the  lands  in  question  were  at 
the  time  of  commencing  the  action  unoccupied  and  uncultivated,  raised  no  pre- 
sumption'whatever  that  the  plaintiff^  had  become  re-invested  with  such  title. 

The  presumption  in  such  a  case  is,  that  the  title  remains  out  of  the  plaintifib, 
until  the  contrary  is  shown,  affirmatively.    The  burden  of  proving  reinvest- 
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ment  is  on  the  plaiDtifib.  The  fact  that  the  land  is  wild,  and  not  actnally 
occnpied  by  any  one,  works  no  forfeiture  of  title,  and  no  escheat.  Nor  does 
it  raise  any  presumption  in  the  people's  favor,  where  they  are  shown  to 
have  been  once  divested. 
In  an  action  of  ejectment,  brought  by  the  people,  the  plaintiffii  cannot  recover 
upon  the  ground  that  the  Indian  title  to  the  lands  in  question  has  never  been 
extinguished ;  where  it  is  not  pretended  that  the  tftate  has  ever  acquired  the 
Indian  title,  by  any  purchase  or  treaty,  but  on  the  contrary,  it  is  claimed 
that  the  fee  of  such  hmds  is  still  in  the  six  nations  of  Indians. 

fllS  is  an  action  of  ejectment  commenced  in  November, 
1864,  to  recover  a  parcel  of  land  in  Livingston  county. 
The  complaint  contains  five  counts^  the  first  and  fifth 
being  general.  The  second,  third  and  fourth  counts 
allege  that  the  premises  in  question  were,  by  regular  con- 
veyances, conveyed  to  the  persons  named  in  the  several 
counts,  and  that  such  persons  were  aliens,  wherefore  the 
said  premises  escheated  to  the  plaintiffs.  The  defendant, 
in  his  answer,  alleges  that  he  entered  into  the  possession 
of  said  lands  as  tenant,  under  William,  Earl  of  Craven, 
Alexander  Oswald,  and  Edmund  Bucknall  Estcourt,  citi- 
zens of  the  United  Kingdom  of  Great  Britain  and  Ireland ; 
that  his  possession  is  in  all  respects  just  and  lawful;  and 
that  there  has  been  an  adverse  possession  by  him  and  his 
grantors,  for  more  than  forty  years.  The  cause  was  tried 
at  the  circuit,  in  Livingston  county,  in  October,  1866, 
before  Justice  Welles  and  a  jury.  The  court  ordered  a 
verdict  for  the  defendant,  upon  which  a  judgment  was 
duly  perfected  for  $309.03  costs,  from  which  the  plaintiffi 
appealed  to  the  general  term. 

Scott  Lordy  for  the  appellants. 

D.  Bumsey,  for  the  respondent. 

By  the  Court,  Johnson,  J.  The  action  is  ejectment, 
brought  by  the  plaintiffs  to  recover  possession  from  the 
defendant,  of  about   110  acres  of  land  situate  in  the 
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town  of  Springwater  in  the  county  of  Livingston.  It  is 
alleged  in  the  complaint,  that  the  defendant  entered  into 
possession  of  the  premises  in  question,  under  the  authority 
of  William,  Earl  of  Craven,  and  others,  in  pursuance  of  a 
contract  made  with  them,  for  the  purchase  thereof.  The 
defendant  in  his  answer,  admits  that  he  is  in  possession 
under  the  authority  of  the  said  William,  Earl  of  Craven, 
and  others,  as  alleged  in  the  complaint,  and  claims  that 
they  are  the  owners  in  fee  simple,  and  that  his  possession 
is  in  all  respects  just  and  lawful. 

The  theory  upon  which  the  action  has  been  brought  and 
is  sought  to  be  maintained,  as  will  be  seen  by  looking  at 
the  several  counts,  or  causes  of  action,  set  forth  in  the 
complaint,  is,  that  this  land,  together  with  all  other  lands 
belonging  to  what  is  familiarly  known  as  the  Pulteney 
estate,  escheated,  and  the  title  became  vested  in  the  peo- 
ple of  this  state,  upon  the  death  of  Charles  Williamson, 
on  or  about  the  31st  of  December,  1807.  It  is  alleged  in 
the  complaint,  that  on  the  20th  of  February,  1795,  Robert 
Morris,  a  citizen  of  Philadelphia,  in  the  state  of  Pennsyl- 
vania, was  seised  and  possessed  of  said  premises,  and  that 
on  that  day  he  conveyed  them  to  the  said  Charles  William- 
son, who  was  not,  at  that  time,  a  citizen  of  the  United 
States,  but  a  subject  owing  allegiance  to  the  king  of  Great 
Britain,  &c.  It  is  admitted  in  the  answer  that  Morris  held 
the  land  in  fee  simple,  under  a  convej^ance  from  Nathaniel 
Gorhara  and  Oliver  Phelps,  and  that  he  conveyed  the 
same  in  fee  simple  to  the  said  Charles  Williamson,  and 
that  said  Williamson  conveyed  the  same  by  deed  in  fee 
simple  on  the  31st  of  March,  1801,  to  Sir  William  Pulteney. 
It  seems  to  stand  admitted,  therefore,  by  tbe  pleadings,  that 
the  title  to  the  premises  in  question,  was  out  of  the  plain- 
tiffs, and  in  certain  individuals,  at  the  time  of  the  convey- 
ance to  Williamson,  and  prior  thereto,  and  that  Williamson 
conveyed  all  his  right  and  title  to  Sir  William.  Pulteney 
in  1801.     This  is  alleged  in  the  complaint  and  admitted 
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in  the  answer,  and  must  be  taken  to  be  entirely  true  for 
the  purposes  of  this  action.  It  was  proved  upon  the  trial 
that  Williamson  was  not  an  alien  at  the  date  of  the  con- 
veyance to  him  by  Morris,  but  was  a  naturalized  citizen, 
having  been  naturalized  in  the  city  of  Philadelphia  on  the 
9th  of  January,  1792.  He  was  therefore  capable  of  taking 
and  holding  real  estate  by  virtue  of  his  naturalization, 
independent  of  any  other  question,  and  of  conveying  and 
transmitting  the  same.  The  people  of  this  state  took  no 
title  by  reason  of  his  death.  It  is  a  part  of  the  history  of 
this  state,  that  Charles  Williamson  was  member  of  our 
state  legislature  representing  the  counties  of  Ontario  and 
Steuben  in  the  assembly,  for  four  consecutive  years,  an<J 
sessions,  from  and  including  1796,  to  and  including  1800. 
He  was  also  first  judge  of  Steuben  county  from  1796  to 
1803  continuously.  The  alleged  alienage  of  Charles  Wil- 
liamson, and  the  escheat  of  these  lands  to  the  state  upon 
his  death  is,  I  think,  the  only  new  feature  in  this  case 
which  distinguishes  it,  in  any  material  respect,  from  the 
multitude  of  other  cases  which  have  come  before  our 
courts,  during  the  last  half  century,  in  which  attempts 
have  been  made  with  more  or  less  vigor  and  assurance,  to 
assail  and  overthrow  the  title  vested  in  Sir  William 
Pulteney  by  the  conveyance  to  him  from  Williamson.  B 
turns  out  as  matter  of  fact,  that  Williamson  was  not  an 
alien,  but  a  naturalized  citizen,  both  at  the  time  of  the 
grant  to  him  and  of  his  grant  to  Sir  William  Pulteney. 
This  fact  the  people  in  their  sovereign  capacity,  should  be 
presumed  to  have  known ;  especially  as  it  appears  that  he 
had  represented,  and  exercised,  their  sovereignty,  both  in 
the  legislative  and  judicial  departments  of  the  government 
for  a  number  of  years. 

But  even  if  it  should  be  conceded,  contrary  to  the  clearly 
established  fact,  that  Williamson  was  an  alien,  never 
naturalized,  such  fact  would  not  in  the  least  degree  affect 
the  validity  of  Sir  William  Pulteney 's  title,  derived  through 
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"Williamson's  grant.  That  grant  was  made  in  March,  1801, 
.  "Williamson  derived  his  title  from  Robert  Morris,  who  is 
admitted  to  have  had  a  title  in  fee  simple,  in  April,  1792. 
The  treaty  between  the  United  States  and  the  government 
of  Great  Britain,  commonly  known  as  Jay's  treaty,  was 
concluded,  and  ratified  by  our  government  in  1794  By 
that  treaty  it  is  expressly  provided  that  British  subjects, 
then  holding  lands  in  the  United  States,  shall  continue  to 
hold  them  according  to  the  nature  and  tenure  of  their 
respective  estates  and  titles  in  such  lands,  and  may  grant, 
sell  or  devise  the  same  as  they  may  respectively  choose  to 
do.  The  same  rights  were  accorded  to  citizens  of  the 
United  States  residing  in  Great  Britain.  When  this  treaty 
was  ratified,  it  became  a  part  of  the  supreme  law  of  the 
land,  and  rendered  the  title  of  every  alien  British  subject 
to  lands  in  every  part  of  the  United  States,  then  held,  not 
only  valid,  but  alienable  by  him,  the  same  as  though  he 
had  been  a  native  born,  or  naturalized  citizen.  Our 
statute,  of  this  state,  passed  April  2,  1798,  expressly 
authorized  the  conveyance  of  lands  to  aliens  and  made 
conveyances  to  them  valid  to  vest  the  estate  thereby 
granted,  in  such  alien,  "  to  have  and  ,to  hold  the  same,  to 
his,  her,  or  their  heirs  and  assigns  forever,  any  plea  of 
alienism  to  the  contrary  notwithstanding."  (4  If.  T.  Stat 
at  Large^  294.)  Under  this  statute  Sir  William  Pulteney, 
who  was  an  alien,  took  and  held  a  perfectly  valid  title  to 
all  the  lands  embraced  in  Williamson's  deed  to  him.  He 
complied  fully  with  the  conditions  prescribed  in  the 
second  section  of  the  aforesaid  act,  and  had  his  convey- 
ance recorded,  in  the  oflice  of  the  secretary  of  state,  within 
twelve  months  after  the  date  thereof.  The  complete  and 
perfect  validity  of  this  title,  in  Sir  William  Pulteney,  has 
been  so  often  affirmed  by  our  courts  in  this  state,  that  it 
would  be  a  mere  waste  of  time  to  go  over  the  argument 
.The  whole  question  was  carefully  examined,  and  the 
Vol.  LI.  38 
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validity  of  the  title  distinctly  affirmed,  in  the  ease  of 
Duke  of  Cumberland  v.  Chraveg^  (3  Seld.  305.) 

Aside  from  the  alleged  alienism  of  Williamson,  which 
is  untrue,  and  wholly  immaterial  if  true,  there  is  nothing 
new  in  this  case  to  distinguish  it  from  the  case  above 
referred  to.  That  decision,  by  the  court  of  last  resort, 
ought  certainly  to  put  the  question  of  the  validity  of  this 
title  at  rest  forever.  It  is  idle  to  expect  the  court  to 
reverse  its  decision,  in  a  case  where  the  law  and  the  facts 
are  so  clearly  and  conclusively  in  favor  of  the  unimpeach- 
ability of  this  title. 

Until  some  new  and  important  fact,  the  existence  of 
which  is  not  yet  known,  or  suspected,  shall  be  discovered 
and  established,  tending  to  invalidate  this  title,  and  im- 
peach its  integrity,  the  agitation  of  the  question  can  be 
productive  of  nothing  but  evil  to  individuals,  and  the  most 
serious  injury  to  the  peace,  prosperity  and  happiness  of  the 
whole  community.  The  continued  agitation  of  such  ques- 
tions, tends  most  strongly,  everywhere  and  always,  to 
excite  feelings  of  discontent,  of  distrust,  of  apprehension 
for  the  security  of  property  and  possession,  fatal  to  all  per- 
severing industry,  to  all  valuable  and  permanent  improve- 
ment of  lands,  and  to  the  general  prosperity  of  the  whole 
country  affected  by  such  agitation.  Under  its  influence, 
niany  persons,  otherwise  well  and  peaceably  disposed,  are 
incited  to  resort  to  the  desperate  and  fatal  expedient  of 
forcible  resistance  to  the  execution  of  the  law,  and  the 
process  of  courts. 

The  lands  embraced  in  the  conveyance  to  Sir  William 
Pulteney,  constitute  a  large  and  important  portion  of  the 
territory  of  this  state,  and  thousands  of  titles,  and  the 
interests  of  hundreds  of  thousands  of  individuals,  depend 
upon  the  validity  of  this  title,  which  should  not  be  assailed, 
and  unsettled  at  this  late  day,  except  upon  the  most  clear, 
urgent  and  satisfactory  grounds.  Least  of  all,  should  the. 
state,  in  its  sovereign  capacity,  through  its  law  officers, 
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upon  light  grounds,  and  frivolous  or  unfounded  pretenses, 
be  guilty  of  encouraging  such  unprofitable,  and  such  dan- 
gerous agitation.  It  should  not  be  overlooked  that  the 
plaintiffs  in  this  action,  were  originally  parties  in  their 
organized  and  sovereign  capacity,  to  this  very  title,  which 
they  now  seek  to  repudiate  and  destroy.  They  consented 
to  its  transfer  to  Phelps  and  Qorham,  and  have  since 
recognized  its  validity,  by  repeated  acts  of  legislation. 
Upon  every  principle  of  justice,  and  fair  honorable  dealing, 
they  should  consider  themselves  estopped  at  this  day  from 
advancing  any  such  claim.  They  have  acquiesced  in  the 
validity  of  this  title  and  stood  by  and  permitted  thousands 
to  purchase  and  take  title  from  that  source,  without  inter- 
posing any  claim,  for  three  quarters  of  a  century. 

The  courts  have  always,  and  in  very  numerous  instances, 
adjudged  the  title  valid  and  unimpeachable;  and  never  in 
a  single  instance  to  the  contrary.  Under  such  circum- 
stances it  seems  most  extraordinary  and  difficult  to  com- 
prehend why  the  state  should  now  advance  a  claim,  at 
once  so  futile  and  so  mischievous  in  all  its  bearings  and 
tendencies.  Most  obviously  it  is  not  the  true  policy  of 
any  enlightened  state,  to  unsettle  titles  to  land  within  its 
borders,  or  to  create  distrust  in  the  minds  of  the  people, 
in  regard  to  the  validity  of  their  titles.  The  plaintiffs  do 
not  make  out  even  the  shadow  of  a  title  to  these  lands,  or 
cast  the  faintest  cloud  over  that  under  which  the  defend- 
ant claims.  It  stands  admitted  upon  the  face  of  the  plead- 
ings, that  Robert  Morris  held  the  title  in  fee  in  1792.  Of 
course  it  was  then  out  of  the  people  of  this  state,  if  they 
had  ever  been  invested  with  it.  This  being  so,  the  mere 
fact  that  the  lands  in  question  in  this  action,  were  at  the 
time  of  the  commencement  of  such  action,  unoccupied  and 
uncultivated,  raises  no  presumption  whatever  that  the 
plaintiffs  have  become  reinvested  with  such  title.  The 
presumption,  in  such  a  case,  is  that  the  title  remains  out 
of  them,  until  the  contrary  is  shown  affirmativdy.    The 
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burden  of  proving  reinvestment  was  on  the  plaintiffs,  and 
they  show  nothing,  except  that  the  land  is  wild,  and  not 
actually  occupied  by  any  individual.  This  works  no  for- 
feiture of  title,  and  no  escheat.  Nor  does  it  raise  any 
presumption  in  the  people's  favor,  where  they  are  shown 
to  have  been  once  divested. 

Another  point  is  raised^  I  think,  for  the  first  tiipe  in  the 
history  of  the  litigation  upon  this  title,  which  is  that  the 
Indian  title  to  the  lands  in  question  has  never  been  extin- 
guished. This  seems  to  be  a  clear  departure  from  the 
theory  of  the  complaint,  and  entirely  against  the  admis- 
sion in  the  pleadings,  that  the  title  was  vested  in  Robert 
Morris  in  1792 ;  to  say  nothing  of  the  evidence  in  the  case 
on  the  subject  of  the  cession  of  these  lands  by  the  Indians. 

It  is  claimed  by  the  plaintiffs'  counsel  that  the  fee  of 
these  lands  is  still  in  the  six  nations  of  Indians.  But  if 
this  is  so,  it  is  not  shown  how  that  fact  can  aid  the  plain- 
tiffs in  the  recovery  in  this  action.  The  state,  as  is  well 
known,  has  always  extinguished  the  Indian  title  to  lands 
within  its  borders,  by  purchase,  through  a  treaty,  and 
required  individuals  to  do  so.  It  is  not  pretended  the 
state  has  ever  acquired  the  Indian  title  to  these  lands  by 
any  purchase  or  treaty,  and  if  it  be  true  that  the  fee  is  still 
in  the  Indians,  I  do  not^ee  why  that  is  not  entirely  fatal  to 
the  right  of  recovery  in  this  action.  It  is  not  pretended  that 
the  territory  has  been  usurped,  by  the  defendant,  or  those 
under  whom  he  claims,  and  the  state  dispossessed  of  its 
right  of  governmental  sovereignty.  I  do  not  deem  it 
necessary  in  this  case  to  decide  the  question  whether  the 
Indian  title  was  an  absolute  fee,  or  otherwise,  because  I 
am  unable  to  see  how  that  question  can  affect  the  rights 
of  the  parties  to  this  action.  I  suppose,  however,  that  no 
one  will  contend  that  the  state  could  maintain  an  action 
of  ejectment  to  dispossess  the  Indians  from  their  lands,  in 
the  reservations  occupied  by  them,  or  against  any  individ- 
ual occupying  a  portion  of  such  lands  with  the  consent  of 
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the  Indians.  It  is  clear  enough  that  the  Indians  surren- 
dered these  lands,  now  in  question,  and  gave  up  possession 
under  their  treaty  to  the  persons  under  whom  this  defeijd- 
ant  claims.  They  were  never  ceded  to  the  people  of  the 
state,  and  the  plaintiffs  have  never  before  claimed  to  be 
owners  of  the  fee. 

Several  questions  were  raised  in  the  course  of  the  trial, 
in  regard  to  the  admissibility  of  evidence  offered  and 
received,  or  offered  and  rejected,  which  I  shall  not  here 
notice  in  detail.  I  have  examined  them  all  carefully,  and 
do  not  think  any  of  them  well  taken.  Most  of  them,  if 
not  all,  have  been  raised  and  decided  in  the  same  way 
repeatedly,  and  would  be  considered  as  settled  beyond 
all  doubt  or  possibility  of  cavil  on  any  other  subject  of 
litigation. 

The  judgment  must,  therefore,  be  affirmed. 

[MoNBOB  Gehbbal  Tbbm,  September  7,  1868.    J7.  D.  Smith,  Johmm  and 
/.  a  Smith,  JosUces.] 


Stbphbn  J.  Chasb,  executor,  &c.  vs.  Jambs  Ewing  and 
Mart  A.  EwiNa. 

"  Advancement"  and  " advancements,"  are  the  tepis  used  in  the  law  diction- 
.  aries,  and  in  our  statutes,  to  designate  money,  or  property,  given  by  a  father 
to  his  children,  as  a  portion  of  his  estate,  and  to  be  taken  into  account  in 
the  final  partition  or  distribution  thereof.  "  Advances,"  is  not  the  appropriate 
term  for  money  or  property  thus  Aimished.  The  latter  phrase,  in  legal 
parlance,  has  a  different  and  far  broader  signification.  It  may  characterize 
a  loan,  or  a  gift,  or  money  advanced  to  be  repaid  conditionally.  P«r 
Jomrsov,  J. 
A  testator,  by  the  third  clause  of  his  wiU,  devised  and  directed  as  follows : 
"  Whatever  advances  I  have  made  to  any  of  my  children,  or  to  the  husbands 
of  any  of  my  children,  for  which  any  receipts  or  other  evidences  of  indebted- 
ness may  be  found  among  my  papers'  after  my  decease,  I  hereby  give  and 
devise  to  my  said  children,  to  each  one  the  advance  made  to  each ;  my 
intention  bdng  by  this  that  such  receipt  or  other  evidanoe  of  indebtedneti^ 
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shall  not  be  collected  or  enforced  agiunst  them,  or  either  of  them,  who  may 
have  signed  the  same,  bat  that  the  same  be  given  up  to  that  one  of  mj 
children,  irho  may  have  in  person,  or  whose  husband  may  have  signed  the 
same,  the  receipt  or  oiher  evidence  as  aforesaid  of  each  to  each."  Hctd^  that 
the  entire  tenor  and  sco;>o  of  the  clause,  showed  clearly  that  the  testator 
had  in  view  not  giftn  and  advancements  previously  made  as  such,  but 
advances  only,  in  the  nature  of  loans,  and  for  which  he  held  vouchers  where- 
by the  claims  could  bo  enforced.  And  that  it  embraced,  under  the  term 
"evidence  of  indebtedness,"  a  mortgage  given  by  one  of  the  testator's 
children  with  her  husband,  for  money  borrowed  of  the  testator. 

Seld,  aliOt  that  the  mortgage  purporting  on  its  face  to  be  given  "  in  consideration 
of  the  sum  of  $2166,  to  them  [the  mortgagors]  duly  paid,"  and  reciting,  in 
the  condition,  that  "  this  grant  is  intended  as  a  security  for  the  pa3'ment  of 
$2166,  payable  in  one  year  from  the  date  hereof,  with  interest,  which  pay- 
ment, if  duly  made,  will  render  this  conveyance  void,"  it  was  of  itself 
evidence,  upon  the  trial,  not  only  of  the  indebtedness,  but  also  of  the 
defaiilt  In  payment;  and  was  therefore  the  identical  thing  described  in  the 
third  clause  of  the  will--an  evidence  of  indebtedness  for  "advances;"  and 
could  not  be  enforced. 

JSUcf,  further^  that  in  an  action  by  the  executor  of  the  mortgagee,  to  foreclose 
such  mortgage,  the  plaintiff  could  not  be  allowed  to  give  in  evidence  the 
declarations  of  the  testator,  for  the  purpose  of  proving  that  the  indebted- 
ness secured  by  the  mortgage  was  a  loan  and  not  an  advancement  to  the 
defendants,  or  one  of  them. 

And  that  inasmuch  as,  had  the  action  been  brought  by  the  testator  ip  his  life- 
time, his  parol  admissions,  or  declarations,  that  the  money  had  been  furnished 
by  way  of  advancement,  and  not  as  a  loan,  would  have  been  inadmissible, 
on  the  ground  that  they  would  contradict  the  plain  terms  and  legal  intend- 
ment of  the  niortgage,  they  were  equally  inadmissible  in  an  action  of  fore- 
closure brought  by  his  executor. 

Conversations  and  declarations  of  a  testator,  in  fieivor  of  the  executor  are  never 
allowable  in  actions  between  the  executor  and  third  persons,  nnless  under 
some  peculiar  circumstances. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  by  the  plaintiff,  as 
executor  of  Stephen  Chase,  deceased,  to  foreclose  a  mort- 
gage given  by  the  defendants  to  the  testator,  to  secure  the 
payment  of  $2166,  with  interest. 

The  following  facts  were  found  by  the  referee : 
That  on  or  about  the  2d  (Jay  of  April,  1851,  the  defend- 
ants,  James  Ewing  and   Mary  A.   his  wife,   executed, 
acknowledged  and  delivered  the  mortgage  in  the  complaint 
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mentioned  to  the  plaintiff 's  testator,  Stephen  Chase,  therein 
named.  That  the  said  James  Ewing  on  the  2d  day  of 
April,  1851,  paid  the  said  Stephen  Chase  the  sum  of  $151.62 
on  said  mortgage,  being  the  interest  for  one  year  thereon, 
and  which  became  due  on  that  day.  That  on  or  about 
the  31st  day  of  May,  1852,  the  said  Stephen  Chase  made, 
published  and  declared  his  last  will  and  testament  in 
writing,  bearing  date  on  that  day,  and  containing  a  clause 
of  which  the  following  is  a  copy : 

"  Thirdy  Whatever  advances  I  have  made  to  any  of  my 
children,  or  to  the  husbands  of  any  of  my  children,  for 
which  any  receipt  or  other  evidences  of  indebtedness  may 
be  found  among  my  papers  after  my  decease,  I  hereby 
give  and  devise  to  my  said  children  the  advance  made  to 
each.  My  intention  being  by  this  that  such  receipt  or 
other  evidence  of  indebtedness  shall  not  be  collected  or 
enforced  against  them,  or  either  of  them  who  may  have 
signed  the  same,  but  that  the  same  be  given  up  to  that 
one  of  my  children  who  may  have  in  person,  or  whose 
husband  may  have  signed  the  same,  the  receipt  or  other 
evidence  as  aforesaid  of  each  to  each."  That  the  said  Mary 
A.  Ewing  is  one  of  the  children  of  the  said  Stephen  Chase, 
and  that  at  the  time  of  the  execution  and  delivery  of  the 
said  mortgage  the  said  James  Ewing  was  and  still  is  the 
husband  of  the  said  Mary  A.  Ewing.  That  on  the  2d  day 
of  February,  1853,  the  said  James  Ewing  and  Mary  A. 
his  wife,  conveyed  to  the  said  Stephen  Chase,  for  a  con- 
sideration of  $1000,  in  such  conveyance  expressed,  a  part 
of  the  mortgaged  premises  in  the  said  mortgage  described, 
and  known  and  distinguished  as  lots  Kos.  57  and  58,  in 
the  village  of  Dresden.  That  on  the  same  day  the  said 
Stephen  Chase  conveyed  the  said  lots  Nos.  57  and  58,  to 
the  said  Mary  A.  Ewing  for  a  consideration  of  $1000  in 
said  conveyance  expressed,  and  released  the  said  lots  Kos. 
57  and  58  from  the  lien  and  operation  of  said  mortgage. 
That  on  the  said  2d  day  of  February,  1853,  the  said 
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Stephen  Chase  executed  an  indorsement  upon  the  said 
mortgage  of  which  the  following  is  a  copy : 

"  J500.  Rec'd  on  this  mortgage  five  hundred  dollars  in 
this  way.  Desiring  to  give  my  daughter,  the  wife  of  James 
Ewing,  within  named,  five  hundred  dollars,  I  have  taken 
from  them  a  deed  of  two  of  the  lots  within  mentioned,  and 
have  conveyed  the  same  to  my  said  daughter  Mary  A.  and 
^have  released  the  said  two  lots,  57  and  58,  from  the  opera- 
tion hereof,  and  the  consideration  of  said  deed  is  this  gift 
and  $500,  before  this  given  to  her. 

Dated,  Feb.  2d,  1853.*' 

That  no  payments  other  than  the  said  $151.62  so  paid 
by  said  James  Ewing  to  said  Stephen  Chase  and  the  said 
«um  of  $500  mentioned  in  said  endorsement,  have  ever 
been  made  on  the  said  mortgage. 

That  prior  to  the  15th  day  of  April,  1853,  the  said 
Stephen  Chase  died  in  the  county  of  Ontario  and  state 
of  Kew  York,  leaving  his  said  last  will  and  testament  un- 
changed and  unrevoked.  That  on  the  said  15th  day  of 
April,  1853,  the  said  last  will"  and  testament  was  proven 
before,  and  admitted  to  probate  by  the  surrogate  of  said 
county  of  Ontario,  and  letters  testamentary  thereon  granted 
and  issued  by  him  to  the  plaintifiT  as  sole  executor  thereof, 
and  that  thereapon  the  plaintifi'  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  executor.  That  the 
said  mortgage  was  not  a  receipt  or  an  evidence  of  indebted- 
ness given  for  any  advance  or  advancement  made  by  the 
said  Stephen  Chase  to  the  said  James  Ewing  and  Mary 
A.  his  wife,  or  either  of  them.  That  the  sum  of  $2166 
mentioned  in  the  condition  of  said  mortgage  was  not,  nor 
was  any  part  thereof,  an  advance  or  an  advancement  made 
by  the  said  Stephen  Chase  to  the  said  James  Ewing  and 
Mary  A  his  wife,  or  either  of  them.  That  the  sum  of 
$3458.07  is  now  unpaid  on  the  said  mortgage,  all  of  which 
lias  become  due. 
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The  referee's  conclusions  of  law  were  as  follows: 
That  the  said  mortgage  is  not  one  of  the  receipts  or 
other  evidences  of  indebtedness,  mentioned  and  described 
in  the  third  clause  of  the  said  last  will  and  testament  of 
the  said  Stephen  Chase,  deceased.  Nor  was  the  amount 
mentioned  in  the  condition  of  the  said  mortgage,  or  any 
part  of  such  amount  an  advance  or  advancement  made  by 
the  said  Stephen  Chase,  to  the  said  James  Ewing  and 
Mary  A.  his  wife,  or  either  of  them.  That  the  said  mort- 
gage was  not  in  or  by  said  last  will  and  testament  can- 
celed or  invalidated.  That  upon  the  probate  of  the  said 
last  will  and  testament  and  the  issuing  of  letters  testamen- 
tary thereon  to  the  plaintift'  as  sole  executor  thereof,  the 
6aid  mortgage  became  and  was  and  still  is  a  valid  asset  in 
the  hands  of  the  plaintiff  as  such  executor.  That  the 
said  plaintiff  is  entitled  to  judgment.  That  the  defendants 
in  said  action  and  all  persons  claiming  under  them  subse- 
quent to  the  commencement  of  said  action,  be  barred  and 
foreclosed  of  all  right,  claim,  lien  and  equity  of  redemp- 
tion in  the  whole  of  the  said  mortgaged  premises,  except 
the  two  lots,  Nob.  57  and  58  in  the  village  of  Dresden,  so 
released  as  aforesaid.  That  the  said  premises,  except  the 
said  lots,  Nos.  57  and  58,  be  sold  according  to  law.  That 
the  moneys  ^arising  from  such  sale  be  brought  into  court. 
That  the  plaintiff  be  paid  the  said  sum  of  ^457.08,  so 
unpaid  on  said  mortgage,  with  interest  on  said  sum  to  the 
time  of  payment,  together  with  his  costs  and  expenses  in 
this  action,  so  far  as  the  amount  of  such  moneys,  properly 
applicable  thereto  will  pay  the  same ;  and  that  the  said 
defendant  James  Ewing,  pay  the  plaintiff  any  deficiency 
which  may  remain  unpaid  of  the  said  costs  and  expenses 
after  applying  the  said  moneys  as  aforesaid.  And  the 
referee  directed  that  judgment  be  entered  accordingly. 

On  the  hearing,  before  the  referee,  the  plaintiff  offered  to 
prove  the  declarations  of  Stephen  J.  Chase,  the  testator, 
which  testimony  was  objected  to  by  the  defendanta,  and 
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the  objection  overruled  and  the  evidence  received;  to 
which  ruling  the  defendant  excepted. 

At  the  close  of  the  plaintiff's  testimony  the  defendants 
moved  that  the  plaintiff's  complaint  be  dismissed;  which 
motion  was  overruled,  and  the  defendants  excepted. 

The  defendants  appealed  from  the  judgment. 

D.  B,  Prossevy  for  the  appellants.  I.  The  referee  erred 
in  refusing  to  dismiss  the  plaintiff's  complaint,  at  the 
close  of  the  plaintiff' *s  evidence.  Because,  1.  The  mort- 
gage was  evidence  of  an  indebtedness  within  the  words  of 
the  will  of  the  plaintiff's  testator.  Before  the  plaintiff 
could  recover  on  the  same,  he  should  have  shown  that  the 
mortgage  was  not  given  for  advances  made  by  the  de- 
ceased to  Ewing.  2.  The  authority  of  the  plaintiff  having 
been  wholly  derived  from  the  will,  and  that  expressly 
declaring  that  any  evidence  of  indebtedness  which  should 
be  found  among  his  papers  at  the  time  of  his  death  should 
not  be  collected^  but  should  be  given  up,  the  right  of  the 
plaintiff  to  enforce  the  collection  of  the  mortgage  de- 
pended wholly  upon  the  question,  whether  the  mort- 
gage was  or  was  not  given  to  secure  advances  made 
by  the  deceased  to  Ewing  or  his  wife.  3.  There  being 
nothing  on  the  face  of  the  mortgage  showing  what  the 
consideration  was,  or  how  the  debt,  to  secure  which  it  was 
given,  a^ose,  the  plaintiff  was  bound  to  show  that  it  had 
not  been  given  to  secure  advances,  or,  in  other  words, 
what  the  consideration  was,  especially  as  the  mortgage 
bore  date  prior  to  the  will.  4.  Unless  there  was  a  debt, 
there  could  be  no  mortgage,  and  the  mortgage  must  fur- 
nish the  evidence  of  the  indebtedness.  (4  Kent*s  Com. 
159,  193,)  The  mortgage  may  not  furnish  evidence  of  a 
personal  obligation,  yet  it  must  be  evidence  of  a  debt  or 
obligation.  Here  the  mortgage  expressly  provides  that, 
upon  the  payment  of  the  sum  of  $2166  and  interest,  it 
was  to  become  void,  the  debt  being  the  principal  thing. 
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When  that  is  discharged,  the  mortgage  ceases  to  be  opera- 
tive. Money  loaned  is  money  advanced,  in  the  strict 
sense  of  the  term  advanced.  The  words  used  by  the  tes- 
tator are  to  receive  the  proper  meaning,  in  giving  con- 
struction to  the  will,  unless  there  is  something  limiting 
the  meaning  of  the  words.  Here  there  is  not  any  thing 
of  the  kind.  On  the  contrary,  the  words  used  are  the 
most  sweeping  and  comprehensive  that  could  have  been 
selected  by  the  testator,  being  "  other  evidences  of  indebted- 
ness.^' A  simple  receipt  for  advances  made,  by  way  of 
advancement  or  portion,  would  not  afford  any  evidence 
whatever  of  any  debt  or  obligation.  It  is,  therefore,  mani- 
fest, that  the  testator  meant  something  more  than  such  a 
receipt.  He  must  have  intended  what  the  words  import, 
a  debt  or  obligation  which  could  be  enforced  and  collected 
by  action.  The  plaintiff  having  failed  to  show  that  the 
mortgage  in  question  was  not  given  for  money  advanced 
by  the  testator  to  Ewing  or  his  wife,  his  complaint  should 
have  been  dismissed  by  the  referee. 

n.  The  referee  erred  in  receiving  evidence  of  the  decla- 
rations of  the  deceased,  the  plaintiff's  testator.  Because, 
1.  They  were  the  same  as  evidence  of  the  declaration  of 
the  plaintiff,  made  in  the  absence  of  the  defendants,  the 
plaintiff,  as  executor,  simply  representing  the  deceased 
and  his  estate.  2.  The  declaration  of  a  former  owner  of  a 
chattel,  is  never  admissible  in  evidence,  although  such 
former  owner  may  be  dead  at  the  time.  (Beach  v.  Wise^ 
1  ffUl,  612.  West  V.  ffurd,  7  CoweUy  752.  Paige  v.  Cagwiny  7 
Hilly  361.)  3.  K  the  evidence  was  offered  or  given  for  the 
purpose  of  explaining  the  meaning  of  the  words  used  in 
the  will,  they  were  clearly  inadmissible  for  that  purpose. 
There  is  no  ambiguity  nor  uncertainty  in  the  words,  and 
they  must  be  presumed  to  have  been  used  by  the  testator, 
with  full  knowledge  of  their  force  and  effect.  (  Williams 
V.  Orary,  4  Wmd.  451.  Mann  v.  Mann,  1  John.  Ch.  B.  231. 
Cromer  v.   Pichney^   3  Barb.   Oh.  B.  466.     Hone  y.   Van 
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Schatcky  3  Comst  538.)  In  ffone  v.  Van  Schaich^  (mpray) 
Gardner,  judge,  on  page  540,  says:  "  The  language  of  the 
testator  should  be  construed  according  to  its  primary  and 
ordinary  meaning,  unless  the  testator  has  manifested  his 
intention,  in  the  will  itself,  to  give  a  different  and  more 
extended  signification,  and  this  rule  is  affirmed  by  all  the 
authorities.  I  add,  such  words  cannot  be  restricted  nor 
enlarged  by  parol  evidence  of  the  testator's  intention. 
WiUiamt  v.  Oary,  (4  Wend.  443.)  It  therefore  follows,  that 
the  evidence  of  the  declarations  of  the  testator,  objected 
to  by  the  defendants,  should  have  been  excluded. 

ITL  The  referee  erred  in  finding,  as  a  conclusion  of  fact 
and  of  law,  that  the  mortgage  was  not  an  evidence  of 
indebtedness,  as  mentioned  and  described  in  the  third 
clause  of  the  will  of  Stephen  Chase,  deceased ;  because,  it 
will  be  remembered,  the  words  of  the  will  are  receipts  or 
other  evidences  of  indebtedness,  and  the  evidence,  so  far 
as  there  was  any,  for  what  the  mortgage  was  given,  is 
that  it  was  given  for  money  advanced  by  the  deceased  to 
Ewing.  There  is  not  a  particle  of  evidence  tending  to 
show  for  what  the  mortgage  was  given,  aside  from  the 
evidence,  on  the  part  of  the  defendants,  that  it  was  given 
for  money  advanced  to  Ewing  to  help  him. 

rV".  The  referee  erred  in  finding,  as  a  conclusion  of  law, 
that  the  amount  mentioned  in  the  mortgage,  or  any  part 
of  it,  was  not  for  advance  or  advancement  by  the  deceased 
to  Ewing  or  his  wife.  The  evidence  shows,  most  conclu- 
sively, the  sum  mentioned  in  the  mortgage  was  for  money 
advanced  to  Ewing  by  the  deceased,  although  the  referee 
has  found  that  the  sum  mentioned  in  the  condition  of  the 
mortgage  was  not  for  money  advanced,  or  for  an  advance- 
ment, yet  he  has  wholly  failed  to  find  whajt  it  was  given 
for,  or  how  the  debt  arose.  If  the  referee  had  found  what 
the  sum  mentioned  in  the  mortgage  was  for,  the  court 
then  might  have  been  able  to  judge,  from  such  finding, 
whether  it  came  within  the  third  clause  of  the  will.    It  is 
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not  claimed  or  pretended  that  it  was  given  for  an  advance- 
ment, by  way  of  portion  to  Ewing  or  his  wife.  The  lan- 
guage of  the  will  does  not  require  that  it  should  have 
been  such,  in  order  to  have  been  discharged  thereby. 
Such  an  advancement  creates  no  legal  obligation,  upon 
which  an  action  could  be  sustained,  and  no  necessity  for 
declaring  in  the  will  that  it  should  not  be  collected. 

V.  The  referee  errei  in  sustaining  the  objection,  on  the 
part  of  the  plaintiff,  to  the  question  put  to  the  witness 
Ewing  on  the  part  of  the  defendants,  and  in  excluding  the 
evidence  offered  on  the  part  of  the  defendants.  The 
offered  and  rejected  evidence  does  not  fall  within  any  of 
the  provisions  of  the  399th  section  of  the  Code.  It  was 
simply  to  prove  that  the  mortgage  in  question  was  made, 
executed  and  recorded  before  the  deceased  had  knowledge 
of  its  existence.  This  was  neither  proving  a  transaction 
nor  communication  had  between  the  witness  and  the  de- 
ceased. The  witness  had  already  testified,  without  objec- 
tion, that  he  executed  that  mortgage,  that  it  was  drawn  by 
him,  and  that  it  was  a  voluntary  act  on  his  part.  The 
offered  and  rejected  evidence  was  necessary,  to  explain 
what  had  been  testified  to  without  objection,  and  was 
competent  for  that  purpose,  if  no  other, 

Charles  J.  Folger,  for  the  respondent.  I.  It  is  apparent 
that  the  burden  of  proof  is  upon  the  defendants.  It  is 
for  them  to  show  that  this  mortgage  is  an  advancement. 
The  mortgage  is  prima  facie^  a  valid  asset  in  the  hands  of 
the  executor.  It  is  for  the  defendants  to  show  that  it  is 
within  the  language  of  the  will.  They  must  establish 
either  from  the  plain  reading  of  the  will,  or  extrinsic  of 
'it,  that  the  testator  meant  to  give  this  mortgage  to  his 
daughter,  the  defendant,  Mrs.  Ewing. 

n.  It  is  quite  certain  that  there  is  nothing  in  the  will 
itself,  which  of  necessity  gives  this  mortgage  to  her.  She 
cannot,  without  proof  outside  of  the  language  of  the  will, 
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show  to  a  court  that  the  testator  intended  to  give  her  this 
mortgage.  To  bring  the  mortgage  within  the  words  of 
the  willy  it  mast  be  an  advance.  More  than  that,  it  mnst 
be  an  advance,  for  which  a  receipt  or  evidence  of  indebt- 
edness shall  be  found  among  the  testator's  papers. 
1.  There  is  nothing  in  the  will;  there  is  nothing  in  the 
mortgage  to  show  that  it  was  an  advance  to  Ewing.  ( Van 
AUtyne  v.  Van  AUtyne,  28  N.  T.  Rep.  378.)  2.  If  it 
should  be  granted  that  it  was  an  advance,  still,  there  is 
nothing  in  the  mortgage  making  it  a  receipt  or  an  evidence 
of  indebtedness.  Hence  it  is  not  an  advance  for  which 
a  receipt  or  evidence  of  indebtedness  is  found  among  the 
papers  of  the  testator.  It  is  submitted  that  two  things 
must  exist  and  concur,  before  this  mortgage  can  be  said  to 
come  within  the  provisions  of  the  will.  It  must  be  an 
advance.  It  must,  also,  be  an  advance  for  which  a  re- 
ceipt or  evidence  of  indebtedness  is  found.  Clearly,  this 
mortgage  is  not  a  receipt.  It  does  not  comply  with  any 
legal  idea,  or  common  notion,  of  the  instrument  known 
as  a  receipt  It  is  not  an  evidence  of  indebtedness.  It  is 
simply  a  mortgage — x\,  conveyance  with  a  condition.  It 
does  not  create  any  indebtedness ;  it  does  not  acknowl- 
edge that  any  exists.  There  is  not  a  word  or  phrase  in  it 
upon  which  any  action  could  be  founded  against  Ewing, 
in  which  to  charge  him  for  the  amount  of  money,  or  any 
part  of  it,  named  in  the  condition.  {Culver  v.  SuMn^ 
3  CoTMt  264.  Weed  v.  Cavill,  14  Barb.  243.,  Hone  v. 
FUher,  2  Barb.  Ch.  559.  Bunner  v.  Storm,  1  San€^.  Ck. 
357.)  As  a  question  of  fact,  the  referee  has  found,  that 
the  mortgage  is  not  a  receipt  or  an  evidence  of  indebted- 
ness. He  has  also  found  as  a  question  of  fact  that  the 
money  secured  by  the  mortgage  was  not  an  advance.    • 

III.  Nor  can  the  defendants  rely  upon  proof,  oral  or 
otherwise,  aliunde  the  will  and  the  mortgage,  to  show  that 
the  money  mentioned  in  the  mortgage  was  an  advance. 
1.  Such  proof  is  not  admissible  in  the  case.    {Oromer  v. 
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Pinekneff'j  3  Barb.  Cfh.  466.  Waterman  v.  Whitnej/y  1  Kern. 
157-165.  JETt/aU  v.  Pugsley,  23  -BarJ.  285.)  There  is  noth- 
ing in  the  will  which  needs  explanation  by  parol  proof. 
Its  terras  are  explicit.  Its  description  is  precise.  The 
only  question  is,  does  the  mortgage  come  within  its  terms 
and  answer  its  description  ?  The  testator  meant  to  give 
to  his  children  the  advances  he  had  made  to  them,  when 
and  only  when,  such  advances  were  shown  by  written 
paper  to  be  found  among  his  effects.  He  meant  that  not 
only  should  the  paper  be  found  among  his  effects,  but 
that  it,  and  it  alone,  should  declare  that  it  was  given  for 
an  advance.  Now,  to  take  a  paper  which  shows  no  such 
thing,  and  to  eke  it  out  by  parol  proof,  is  to  add  to  the 
words  of  the  will  not  only,  but  is  to  vary  the  effect  of  the 
mortgage.  Parol  proof  is  not  admitted  to  explain  an 
obscurity  in  a  will  where  that  obscurity  is  purely  instru- 
mental. (23  Barb,  297.)  If  it  is  claimed  that  the  parol 
proof  is  offered,  not  to  alter  or  explain  the  will,  but  to 
show  that  this  mortgage  was  meant  by  the  will,  and 
pointed  to  by  it  as  an  advance,  the  answer  then  is,  grant 
that  it  is  in  fact  an  advance,  grant  that  the  parol  proof 
will  show  it  so,  still  it  is  not  every  advance  that  passes  by 
the  will,  but  only  advances  for  which  there  shall  be  found 
receipts  or  evidences  of  indebtedness.  And  if  parol 
proof  is  needed  to  show  that  this  mortgage  was  for  an 
advance,  it  must  be  for  the  reason  that  the  mortgage 
itself  contains  no  words  expressive  of  that  fact.  And  if 
so,  then  the  parol  proof  must  add  to  or  vary  the  mortgage; 
must  put  into  it  words,  which  the  will  requires  should  be 
found  there  without  extrinsic  proof 

There  is  no  ambiguity  in  the  will  such  as  to  require  ex- 
trinsic proof  to  explain  it  The  terms  of  the  will  are 
explicit.  They  indicate  papers  (receipts  and  evidences  of 
indebtedness,)  well  known  to  legal  and  business  transac- 
tions. And  the  proofs  in  the  case  show  that  there  did 
exist  among  the  papers  of  the  testator,  just  the  kind  of 
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instruments  which  the  unvaried  terms  of  the  will  would 
indicate.  {Smith  v.  Smith,  1  JEdw.  Oh.  189.)  2.  And  fur- 
ther  even  if  parol  proof  is  admitted  of  the  dfeclarations  of  the 
testator,  they  cannot  be  applied  to  the  mortgage  so  as  to 
make  it  an  evidence  of  indebtedness  and  then  bring  it  with* 
in  the  terms  of  the  will.  It  is  apparent  that  the  mortgage 
must  be,  in  and  of  itself,  a  receipt  or  an  evidence  of  indebt- 
edness, or  it  is  not  embraced  within  the  terms  of  the  will. 
Parol  proof  may  be  able  to  show  that  the  mortgage  was 
given  for  a  loan,  was  given  for  any  indebtedness,  but  this 
does  not  make  the  mortgage  itself  an  evidence  of  indebt* 
edness.  It  could  show  no  more  than  that  an  indebtedness 
existed,  and  that  the  mortgage  was  taken  for  it.  But  it 
cannot  transmute  the  mortgage  from  a  mere  pledge,  or 
security  on  real  estate,  for  thcpayment  of  an  indebtedness, 
into  an  instrument,  which  shall  in  and  of  itself  evidence 
and  express  the  fact  of  that  indebtedness.  It  is  after  all 
the  parol  proof  and  it  alone,  which  evidences  the  indebt- 
edness, and  the  mortgage  is,  upon  that  point,  as  mute  and 
inexpressive  as  ever.  The  parol  proof  cannot  be  interpo- 
lated into  the  mortgage  so  as  to  become  a  part  of  it,  and 
to  be  read  with  it,  and  until  this  is  done,  the  mortgage 
does  not  and  cannot  become  either  a  receipt  or  an  evi- 
dence of  indedtedness. 

IV.  But  even  on  the  extrinsic  evidence,  the  preponder- 
ance of  the  acts  and  declarations  of  the  testator  is  with  the 
plaintiff  that  it  never  was  the  intention  of  the  testator  to 
bequeath  this  mortgage  to  Mrs.  Ewing.  1.  The  receipts 
and  evidences  of  indebtedness  which  are  produced  by  the 
plaintiff,  and  which  were  found  among  the  papers  of  the 
testator.  These  show  that  there  did,  when  the  will  was 
made,  exist  papers  which  corresponded  exactly  with  the 
terms  of  the  will,  and  with  the  idea  in  the  mind  of  the 
testator.  The  provision  in  the  will  for  his  daughter, 
Mrs.  Bowers.  She  had  received  of  him  only  $200  as  the 
receipts  show.    So  in  the  will  he  provides  that  she  shall 
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have  $800  more  than  the  rest  out  of  the  general  division 
of  his  estate,  making  her  sum  $1Q00,  equal  to  that  of  Mrs. 
Tuttle  and  about  that  of  Mrs.  Warner.  And  as  to  Mrs. 
Ewing,  from  whom  there  is  no  receipt,  he  made  out  her 
amount  by  release  of  part  of  mortgaged  premises.  2.  The 
doings  of  the  testator  in  his  lifetime  with  this  very  mort- 
gage, (a.)  On  2d  April,  1852,  he  received  and  indorsed 
the  interest  This  was  past  a  year  from  its  date,  and  the 
amount  received  was  just  the  interest  for  one  year.  He 
thus  treated  it  as  a  valid  subsisting  security  in  his  hands, 
and  as  a  source  of  annual  income  to  him.  (6.)  On  the 
2d  February,  1853,  he  deals  most  significantly  with  this 
mortgage.  And  bear  in  mind  that  this  was  after  the  will 
was  made,  which  was  31st  May,  1852.  In  February,  1853, 
with  full  knowledge  of  the  provisions  of  the  will,  with  the 
expressed  desire  of  giving  to  his  daughter,  Mrs,  Ewing, 
$500  more,  so  as  to  make  his  gifts  to  her  $1000,  he  releases 
from  the  mortgage  two  parcels  of  the  land  described  in  it, 
and  has  them  conveyed  to  her  separately.  But  why  give 
her  two  of  the  lots  in  the  mortgage,  if  by  the  will  he  had 
already  given  her  the  whole  mortgage  debt,  more  than 
four  times  the  value  of  the  two  lots.  The  reason  is  plain. 
He  had  not  yet  given  her  $1000  to  make  her  equal 
with  her  sisters.  No  receipt  is  found  from  her.  In  this 
way,  then,  he  makes  her  advance.  And  note  that  when 
the  will  in  its  third  article  speaks  of  advances  /  have  made; 
it  means  advances  which  the  testator  had  made  before  its 
date.  {Van  Alstine  v.  Van  AUtine.  above  cited.)  So  that 
the  dealings  of  the  testator  with  this  mortgage  subsequent 
to  the  date  of  this  will,  are  very  significant.  3.  The  oral 
testimony  preponderates  also  in  favor  of  the  plaintiflF. 

V.  The  referee  has  found  the  facts  to  be,  that  the  mort- 
gage was  not  a  receipt,  or  evidence  of  indebtedness  given 
for  an  advance  or  advancement,  nor  was  the  money  men- 
tioned in  the  condition  of  it,  nor  any  part  of  it,  an  advance 
or  advancement,  made  by  the  testator  to  Ewing  and  his 
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wife,  or  either  of  them.  .  This  precludes  the  necessity  of 
discussion  upon  the  testimony. 

VI.  But  it  is  claimed  that  the  referee  who  tried  the  cause 
erred  in  admitting,  and  that  the  referee  who  decided  it, 
erred  in  considering  the  proof  of  the  plaintiff  of  the  decla- 
rations of  the  testator  of  the  plaintiff  in  regard  to  this 
mortgage.  As  to  this  it  is  to  be  observed,  1.  That  this 
evidence  on  the  part  of  the  plaintiff  was  solely  in  rebuttal 
of  evidence  introduced  by  the  defendant.  Although  it 
was  in  reality  introduced  to  the  referee  before  that  of  the 
defendant,  it  was  in  anticipation  of  the  testimony  of  the 
defendant  to  be  obtained  and  used  on  commission.  It 
appears  from  the  case  that  the  plaintiff  rested  upon  intro- 
ducing his  documentary  evidence.  The  defendants  then 
offered  the  deposition  of  Henry  Bower  and  Margaret 
Bower  taken  on  commission.  These  were  ruled  out  on  a 
technical  objection^  and  it  was  in  anticipation  of  the  defend- 
ants' case,  and  to  rebut  the  same,  that  the  plaintiff's  tes- 
timony of  declarations  was  given.  If  the  testimony  by  the 
defendants,  of  the  testator's  declarations,  is  competent, 
was  not  like  testimony  by  the  plaintiff?  It  is  attempted 
to  distinguish  by  saying  that  such  testimony  by  the  plain- 
tiff is  in  effect  the  giving  in  evidence  of  one's  declarations 
in  his  own  favor,  while  such  testimony  from  the  defend- 
ants is  the  giving  in  evidence  of  declarations  of  one  against 
himself,  and  adverse  to  his  interest.  But  this  is  not  sound. 
Up  to  the  testator's  death  this  whole  matter  was  in  his 
power,  and  a  slight  act  of  his  could  have  obliterated  this 
tliird  article  of  his  will,  or  canceled  the  whole  instrument, 
and  then  the  mortgage  would  certainly  have  been  an  asset 
in  the  hands  of  an  executor  or  administrator.  Hence  his 
declarations  cannot  be  said  to  be  for  or  against  his  own 
interest  With  the  whole  subject  matter  in  his  own  power, 
no  such  question  can  arise.  {Thomas  v.  Thomas,  6  T.  R, 
671.  Williams  v.  Orary,  8  Cowen^  246,  248.  Trimmer  v. 
BayTMy  7  Vesey,  Jr.  508.     Smith  v.  Montgomery y  5  Man.  502.) 
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2.  But  if  it  is  true,  that  the  party  to  the  action,  who  is  the 
privy  of  the  testator,  is  precluded  from  giving  in  evidence 
the  declarations  of  the  testator,  is  it  not  the  defendants 
rather  than  the  plaintiflf  who  are  thus  affected?  The 
plaintiff  represents  the  estate,  the  creditors  of  the  estate, 

•  all  the  residuary  legatees.  The  defendants  claim  as  the 
particular  and  immediate  legatees  of  the  testator,  and  they 
are  chargeable  with  all  the  proof  which  can  be  made  from 
his  declarations,  because  these  declarations  affect  the  very 
instrument  which  they  claim  to  take  as  legatees  from  him, 
and  thus  to  divert  from  the  general  fund  of  the  estate. 

3.  But  the  declarations  of  the  testator  ^re  not  to  be 
admitted  for  or  against  the  plaintiff  or  the  defendants  on 
any  such  principle.  They  are  to  be  admitted,  if  at  all,  to 
explain  an  ambiguity  in  the  will,  and  in  that  case  are  to 
be  admitted  for  one  party  as  well  as  the  other.  (1  Phil  on 
JEv.  {0.  ^  H.  Notes,)  pp.  314-317,  w.  104,  and  cases  there 
cited.     2  id.  768.     Beits  v.  Jackson,  6  Wend.  173.) 

Vn.  Further,  it  is  to  be  noted  that  the  plaintiff  is  an 
executor  seeking  to  enforce  an  asset  of  the  estate  he  repre- 
sents. The  defendants  are  resisting  his  claim  on  the  ground 
that  they  are  legatees  of  this  asset  But  legatees  cannot 
claim  in  priority  to  creditors.  The  executor  represents 
the  creditors  and  is  acting  for  them.  Creditors  have  the 
first  right  to  the  estate.  Nourconstat  in  this  case  that  the 
assets  of  the  estate  are  sufficient  to  pay  the  debts  of  the 
estate,  and  until  that  appears,  the  legatee  cannot  ^claim. 
Until  the  debts  are  paid,  legatees  cannot  claim  their  lega- 
cies. Nor  can  debtors  to  the  estate  ask  to  be  absolved 
from  payment  of  their  debts  to  it,  until  it  appears  that  the 
estate  can  pay  its  debts.  If  by  "  advance  "  in  the  will,  it 
is  claimed  by  the  defendants  is  meant  a  loan,  then  it  was  a 
loan  until  the  death  of  the  testator,  and  his  will  by  his 
death  became  operative.  But  the  testator  could  not  by 
making  loans,  and  then  in  his  will  making  them  legacies, 
defeat  the  rights  of  his  creditors  to  have  the  assets  of  his 
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estate  applied  to  the  payment  of  their  debts.  Before  the 
defendants  can  resist  the  collection  of  this  mortgage  they 
must  show  that  there  are  assets  enough,  other  than  those 
effected  by  this  clause  of  the  will,  from  which  the  execu- 
tor may  pay  the  debts  of  the  estate.  (3  B.  S.  171,  5th  ed. 
§  15.  Margin  2  B.  S.  84,  14.)  Could  the  defendants 
maintain  an  action  against  the  plaintiff  as  executor,  to 
compel  him  to  cancel  and  surrender  this  mortgage,  with- 
out averring  and  showing  that  all  debts  against  the  estate 
were  paid,  or  that  the  executor  had  funds  sufficient  to 
pay  them?  They  could  not.  (Tole  v.  Hardy ^  6  Cawen, 
339.)'  How,  fhcn,  can  they  defend  without  making  the 
same  proof? 

VIII.  From  all  these  reflections  it  follows  that  the  de- 
fendants cannot  maintain  their  defense.  The  plaintiff 
should  have  judgment  of  foreclosure  and  sale  according  to 
the  prayer  of  the  complaint.  There  is  also  the  general 
prayer  for  relief,  and  under  this  the  judgment  should  give 
the  costs  of  the  litigation  to  the  plaintiff,  against  the  de- 
fendant James  Ewing  personally.  It  may  be  that  the 
property  mortgaged  will  not  pay  the  mortgage  debt  and 
the  expenses  of  sale,  and  it  would  seem  equitable  as  there 
is  no  personal  security,  so  that  there  can  be  no  judgment 
over  for  the  deficiency,  that  the  judgment  should  give 
costs  to  fhe  plaintiff  against  the  defendant  James  Ewing, 
personally.  It  is  he  that  has  by  an  unfounded  defense 
made  the  costs.    (11  Barb,  350.    Park  v.  Peck,  1  Paige,  4T7.) 

By  the  Oourtj  Johnson,  J.  ^'Advancement"  and  "ad- 
vancements **  are  the  terms  used  in  the  law  dictionaries, 
and  in  our  statutes,  to  designate  money  or  property  given 
by  a  father  to  his  children,  as  a  portion  of  his  estate,  and 
to  be  taken  into  account  in  the  final  partition  or  distribu- 
tion thereof.  "Advances"  is  not  the  appropriate  term 
for  money  or  property  thus  furnished.  Tlie  latter  phrase, 
in  legal  parlance,  has  a  different  and  far  broader  signifi- 
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cation.  It  may  characterise  a  loan  or  a  gift,  or  money 
advanced,  to  be  repaid  conditionally.  "Lent  and  ad- 
vanced *'  was  the  language  of  the  old  common  count,  in 
assumpsit,  for  money  loaned  or  advanced,  to  be  repaid. 

Taking  the  whole  of  the  third  clause  of  the  will  into 
consideration,  it  would  seem  pretty  clear  that  the  testator 
did  not  intend  to  speak  of  advancements  made  to  his 
children,  but  of  advances  for  which  he  held  "  receipts  or 
other  evidences  of  indebtedness/*  which  might  be  found 
among  his  papers  at  his  decease.  If  the  claims,  thus 
spoken  of,  had  been  advancements,  there  could  have  been 
no  evidences  of  debt  existing  in  reference  to  them,  for  an 
advancement,  creates  no  debt  to  the  person  making  it, 
and  in  all  its  features,  and  in  its  very  nature,  is  distin- 
guishable from  a  debt  or  an  indebtedness.  Again,  these 
"  advances  **  are  given  as  bequests,  by  the  very  terms  of 
the  will :  "  I  hereby  give  and  devise  to  my  said  children 
the  advance  made  to  each/'  This  clearly  implies  that 
the  thing  given  was  something  not  before  given  or  dis- 
posed of,  which  belonged  to  him,  and  which,  if  not  so 
given,  would  go  to  his  executor.  And  to  make  this  more 
clear,  he  says:  "My  intention  being  by  this,  that  such 
receipt,  or  other  evidence  of  indebtedness,  shall  not  be 
collected  or  enforced  against  them,  or  either  of  them,  who 
may  have  signed  the  same,  but  that  the  same  bo  given 
up,"  &c. 

Here  it  is,  in  express  terms,  that  "  evidences  of  indebt- 
edness," for  "advances,"  are  not  to  be  enforced,  but  are 
to  be  given  up  to  that  one  of  the  children  who  may  have 
signed  the  same.  In  short,  the  entire  tenor  and  scope  of 
the  third  clause  shows  clearly  that  the  testator  had  in 
view  not  gifts  and  advancements,  previously  made  as 
such,  but  advances  only  in  the  nature  of  loans,  and  for 
which  he  held  vouchers,  whereby  the  claims  could  be 
enforced.  It  is  claimed,  by  the  plaintiff's  counsel,  that 
the  mortgage  in  question  was  neither  a  receipt  for  a  loan 
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or  advance  of  money,  nor  an  evidence  of  indebtednesa. 
But  that  it  was,  and  is,  an  evidence  of  indebtedness,  seems 
too  clear  for  argument.  It  purports,  on  its  face,  to  be 
given  "  in  consideration  of  the  sum  of  twenty-one  hun- 
dred and  sixty-six  dollars,  to  them  duly  paid.'*  And,  in 
the  condition,  it  is  recited,  that  ^'  this  grant  is  intended  as 
a  security  for  the  payment  of  $2166,  payable  in  one  year 
from  the  date  hereof,  with  interest,  which  payments,  if 
duly  made,  will  render  this  conveyance  void."  It  was,  of 
itself,  evidence  upon  the  trial,  not  only  of  the  indebted- 
ness, butj  alsOj  of  the  default  in  payment  It  was,  there- 
fore, the  identical  thing  described  in  the  clause  of  the 
will  in  question — an  evidence  of  indebtedness  for  "  ad- 
vances." It  is  assumed,  on  the  part  of  the  plaintiflF,  that 
it  was,  and  had  been,  the  intention  of  the  testator  to 
advance  all  his  children  equally,  but  nothing  of  that  kind 
appears  in  any  part  of  the  will.  It  is  only  by  going 
entirely  outside  the  will,  that  any  thing  is  made  to  appear 
indicating  such  an  intention  in  the  mind  of  the  testator  at 
any  time.  The  will  is  plain,  upon  its  face,  that  the  testa- 
tor designed  and  intended  to  give  to  each  child  all  ad- 
vances he  had  made,  by  which  an  indebtedness  had  been 
created,  and  for  which  evidences  of  such  indebtedness 
might  be  found  among  his  papers.  If  there  is  any  am- 
biguity about  it,  such  ambiguity  is  created  by  the  extra- 
neous evidence  which  was  introduced  before  the  referee. 
It  follows  that  the  mortgage  in  question  cannot  be  enforced. 
There  was  no  evidence  or  suggestion,  before  the  referee, 
that  the  avails  of  the  mortgage  were  needed  to  pay  debts. 
The  plaintiff' was  allowed  to  give,  in  evidence,  the  decla- 
rations of  the  testator,  for  the  purpose  of  proving  that  the 
indebtedness  secured  by  the  mortgage  was  a  loan,  and  not 
an  advancement,  to  the  defendants,  or  one  of  them.  To 
this  evidence  the  defendants  objected  in  due  time,  and 
excepted  to  the  ruling  admitting  it.  This  ruling  was 
clearly  erroneous.     The  conversations  and  declarations  of 
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the  testator,  in  favor  of  the  executor,  in  actions  between 
him  and  third  persons,  are  never  allowable,  unless  under 
some  peculiar  circumstances,  forming  an  exception  .to  the 
general  rule.  The  evidence  here  offered  was  not  within 
auy  exception.  It  was  upon  the  main  issue  in  the  case, 
and  clearly  was  incompetent  evidence  for  the  plaintiff. 
For  this  error,  alone,  the  judgment  should  be  reversed. 

Whether  upon  this  issue,  as  to  whether  the  money  was 
in  fact  furnished  the  defendants,  by  way  of  advancement 
or  otherwise,  the  defendants  are  entitled  to  use  the  admis- 
sions and  declarations  of  the  testator,  in  their  behalf, 
against  the  plaintiff,  should,  perhaps,  be  considered  here, 
in  view  of  the  new  trial  before  the  same  or  another  referee. 
The  question  does  not,  necessarily,  arise  on  this  appeal, 
although  it  was  raised  on  the  trial,  by  the  plaintiff. 

It  seems  clear  that,  had  the  action  been  brought  by  the 
testator  in  his  lifetime,  his  parol  admissions,  or  declara- 
tions, that  the  money  had  been  furnished  by  way  of 
advancement,  and  not  as  a  loan,  would  have  been  inad- 
missible, on  the  ground  that  they  would  contradict  the 
plain  terms  and  legal  intendment  of  the  mortgage.  If 
such  admissions  could  not  have  been  used  as  evidence 
against  the  testator,  had  he  brought  the  action  in  his  life- 
time, it  is  difficult  to  see  how  they  can  be  properly  used 
in  this  action,  for  the  same  reason.  It  follows,  from  these 
views,  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

[MoNBOB  Gbnbb AL  Tbbm,  September  7, 1868.  S,  JD.  Smithy  JoJmtm  and  /.  0. 
JSoUthf  Jiuticee.] 
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Chauncky  Vibbard  and  others  vs.  Charles  Roderick, 
impleaded,  &c. 

Where,  in  an  action  upon  a  promissory  note  signed  in  the  name  of  a  firm,  it  is 
proved  that  the  body  and  signature  are  both  in  the  defendant's  handwriting, 
and  there  is  nothing  in  the  signature  to  indicate  that  the  defendant  signed 
the  note  as  the  agent  of  any  other  person,  the  presumption  arises  that  be 
was  one  of  the  makers. 

In  such  an  action,  an  amendment  of  the  complaint  by  inserting  therein  a  count 
for  goods  sold  and  delivered,  which  formed  the  consideration  of  the  note, 
was  allowed,  on  the  trial.  Jf^,  that  as  the  amendment  was  in  furtherance 
of  justice,  and  did  not  change,  substantialy,  the  claim  of  the  plaintiff,  which 
was  an  existing  indebtedness  for  property  sold  and  delivered,  and  it  only 
operated  to  conform  the  pleading  to  a  state  of  facts  which  the  evidence  had 
already  disclosed  might  possibly  exist,  it  was  clearly  authorized.  £.  D. 
Shith,  J.  dissented. 

Eeld,  akOj  that  the  court  having'  the  power  to  grant  the  amendment,  the  terms 
upon  which  it  should  be  allowed  were  wholly  discretionary,  and  were  not 
subject  to  review  upon  exception. 

Where  an  individual,  though  not  in  fact  a  member  of  a  firm,  has  held  himself 
out  to  the  plaint! fik  and  to  the  public  as  a  partner,  so  that  the  plaintifis  had 
reason  to  believe,  and  did  believe  he  was  a  member,  and  on  the  &ith  of  his 
representations  trusted  the  firm,  he  will  be  estopped  from  denying  that  he 
was  a  partner,  and  liable  upon  that  ground. 

It  is  not  necessary  that  he  should  have  declared,  in  express  terms,  that  he  was 
such  partner ;  if  he  held  himself  out  to  be  such,  in  other  ways  calculated 
and  intended  to  induce  the  belief  of  prudent  business  men,  that  is  enough. 

APPEAL  by  the  defendant  Charles  Roderick,  from  a 
judgment  entered  on  the  verdict  of  a  jury. 
The  action  was  brought  against  Charles  Roderick  and 
Samuel  J.  Roderick,  upon  a  promissory  note  in  the  words 
and  figures  following : 

"8240.65.  Rochester,  3d  Nov.  1865. 

One  month  after  date,  we  promise  to  pay  to  the  order 
of  Vibbard,  Fiske  &  Co.  two  hundred  and  forty  V^  dollars  at 
the  Flour  City  National  Bank  in  Rochester,  value  received. 

Roderick  &  Co." 

The  complaint  alleged  that  the  defendants  were  co- 
partners, under  the  firm  of  Roderick  &  Co. ;  and  that  they 
made  the  note  in  the  firm  name,  and  delivered  the  same 
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to  the  plaintiffs.  The  defendant  Charles  Roderick,  ap- 
peared and  put  in  an  answer  denying  generally  all  the 
allegations  of  the  complaint.  Samuel  J.  Roderick  did 
not  appear. 

On  the  trial  at  the  circuit,  a  witness  was  sworn  on  behalf 
of  the  plaintiflfe.  and  testified  to  his  making  computation 
of  interest  on  the  note,  and  that  the  principal  and  interest 
to  that  date  was  $264.32. 

The  defendant  admitted  that  the  plaintiffs  were  the 
payees  named  in  the  said  promissory  note.  The  plain- 
tiffs here  rested  their  case.  The  defendant  thereupon 
moved  that  the  plaintiffs  be  nonsuited,  upon  the  following 
grounds,  viz : 

1st.  That  there  was  no  allegation  in  the  plaintiflfe'  com- 
plaint, that  the  plaintiffs  were  co-partners,  and  no  evidence 
given  upon  that  subject. 

2d.  That  there  was  no  evidence  showing  that  the  defend- 
ant Charles  Roderick  was  a  member  of  the  firm  of  Roderick 
k  Co.  or  had  any  interest  in  that  firm. 

The  court  denied  the  motion,  to  which  decision  the 
defendant's  counsel  excepted. 

The  plaintiffs  asked  leave  to  amend  their  complaint  so 
as  to  claim  upon  the  original  consideration  of  the  notes, 
and  to  recover  for  goods  sold  and  delivered.  The  defend- 
ants' counsel  objected  to  the  plaintiffs*  right  to  amend, 
upon  the  ground  that  the  amendment  asked  for  was  a 
new  cause  of  action  which  the  defendant  was  not  prepared 
to  try ;  which  objection  was  overruled  by  the  court,  and 
the  plaintiffs*  complaint  was  so  amended ;  to  which  ruling 
and  decision  of  the  court  the  defendant's  counsel  excepted. 

At  the  close  of  the  defendant's  testimony,  the  plaintiffs 
introduced  further  testimony,  as  to  the  existence  of  a 
partnership  between  the  defendants,  and  again  rested, 
and  the  testimony  closed.  The  plaintiffs'  counsel  there- 
upon asked  the  court  to  direct  the  jury  to  find  a  verdict 
in  favor  of  the  plaintiffs,  and  insisted  that  there  was  no 
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question  of  fact  to  be  submitted  to  the  jury,  which  the 
court  refused. 

The  defendant's  counsel  then  renewed  their  motion  for 
a  nonsuit,  upon  the  grounds  that  there  was  no  evidence 
in  the  case  to  show  that  the  defendant  was  a  partner  in 
fact  in  the  firm  of  Roderick  &  Co.  but  all  the  proof 
showed  he  was  not  such  partner.  That  there  was  no  evi- 
dence in  the  case  to  show  that  he  ever  held  himself  out  as 
a  partner,  or  did  any  act,  or  made  any  representation  which 
would  render  him  liable  as  a  partner  to  persons  dealing 
with  the  firm.  That  there  was  no  evidence  that  he  ever 
did  any  act,  or  made  any  representation  to  the  plaintiffs 
at  the  time  of  the  purchase  of  the  goods,  or  before,  that 
would  render  him  liable  as  a  partner  to  them.  That  there 
was  no  evidence  that  the  defendant  Charles  Roderick 
represented  or  held  himself  out  to  the  plaintiffs  as  a  partner 
in  the  firm  of  Roderick  &  Co.  Nor  was  there  any 
evidence  that  the  plaintiffs  were  so  informed,  or  informed 
of  any  such  representation  before  the  credit  was  given  to 
the  firm,  or  that  they  gave  the  credit  upon  the  faith  of 
such  being  the  case. 

The  court  denied  the  motion,  and  decided  the  case  must 
be  submitted  to  the  jury;  to  which  decision  the  defend- 
ants' counsel  excepted.  The  court  charged  the  jury  as 
follows,  viz : 

"The  plaintiffs  claim  to  recover  upon  two  causes  of 
action. 

1st.  The  original  amount  for  the  bill  of  goods  sold,  and 

2d.  Upon  the  note  tirhich  was  given  some  months  after 
the  goods  were  delivered. 

The  note  you  observe  was  signed  in  the  firm  name  of 
Roderick  &  Co.  and  the  evidence  is  also  that  the  goods 
were  sold  and  delivered  to  Roderick  &  Co.  and  the  ques- 
tion is  whether  the  defendant  is  liable  as  a  member  of 
that  firm.  It  is  insisted  on  the  part  of  the  defendant, 
that  he  was  not  a  member  of  that  firm,  and  that  this  con- 
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tract  was  not  made  under  circumstances  which  make  him 
liable  as  a  member  of  the  firm.  If  you  are  satisfied  that 
he  was  not,  then  the  plaintiffs  are  not  entitled  to  recover 
upon  that  ground;  but  you  will  be  obliged  to  pass  upon 
the  further  question  :  That  if  the  defendant,  although  not 
in  fact  a  member  of  the  firm  and  transacting  business  in 
the  name  of  the  firm,  held  himself  up  to  the  public  as  a 
partner,  or  represented  himself  as  such,  so  that  the  plain- 
tiffs and  others  deg,ling  with  him  in  the  name  of  the  firm 
had  reason  to  believe,  and  did  believe,  that  he  was  a  mem- 
ber of  it,  and  on  the  faith  of  such  representations  trusted 
the  firm  in  selling  them  goods  on  credit,  or  taking  their 
notes,  then  the  plaintiffs  would  be  entitled  to  recover.  In 
order  to  determine  this  question,  you  will  look  carefully 
into  the  testimony  in  respect  to  his  dealing  with  the 
plaintiffs.  The  first  transaction  appears  to  have  been  in 
August,  1865,  and  the  only  testimony  on  that  subject  is 
Roderick's.  He  stated  that  he  went  there,  at  the  request 
of  some  gentlemen,  who  gave  him  their  card. 

A  negotiation  was  commenced,  and  he  states  that  in 
the  course  of  that  negotiation  nothing  whatever  was  said 
as  to  who  composed  the  firm,  or  as  to  whether  he  was 
acting  for  himself,  or  jCs  the  agent  of  others.  Then  the 
question  arises,  which  you  are  to  determine  under  those 
circumstances,  had  the  plaintiffs  a  right  to  suppose  when 
he  gave  them  the  name  of  Roderick  &  Co.  as  the  firm 
for  whom  he  was  buying,  and  to  whom,  those  goods 
were  to  be  shipped,  that  he  was  a  member  of  that  firm, 
and  that  he  was  acting  for  himself  in  this  matter.  The 
defendant's  counsel  is  right  in  saying  that  in  order  to 
make  the  defendant  liable,  the  case  must  be  such  as  to 
constitute  what  is  called  in  law  an  estoppel.  That  the 
defendant  must  be  estopped  from  asserting  that  he  was 
not  in  fact  a  member  of  the  firm.  In  other  words  that 
he  must  have  represented  that  he  was  a  member  of  the 


620  CASES  IN  THE  SUPREME  COURT. 

Yibbard  i^.  Roderick. 

firm  in  some  way.  [It  is  not  necessary  in  order  to  estab- 
lish a  cause  of  action  on  this  ground,  that  the  plaintifts 
should  give  evidence  so  strong  as  to  show  that  there  was 
an  express  admission  or  declaration  on  the  part  of  the 
defendant,  but  the  question  is,  whether  his  talk  was  such 
as  to  actually  induce  the  plaintiffs,  in  the  exercise,  of 
proper  care,  to  suppose,  and  whether  they  did  in  fact  sup- 
pose, he  was  a  member  of  the  firm,  and  trusted  the  firm 
on  the  faith  of  such  being  the  fact]  (To  this  last  para- 
graph the  defendant  excepted.)  If  you  are  satisfied  that 
the  plaintiffs  are  entitled  to  recover  upon  either  of  these 
grounds,  your  verdict  will  be  $264.32.  If  you  are  not 
satisfied  by  the  evidence  that  the  plaintiffs  are  entitled  to 
recover  upon  either  of  those  grounds,  your  verdict  will 
be  for  the  defendant." 

The  defendant's  counsel  then  requested  the  court  to 
charge : 

"  That  if  the  jury  believes  that  Charles  Roderick  was 
not  in  fact  a  member  of  the  firm  of  Roderick  &  Co.  at  the 
time  the  goods  were  sold,  that  then  his  silence  as  to  who 
were  or  were  not  members,  or  as  to  who  composed  that 
firm,  no  questions  being  asked  by  the  plaintiffs,  would  not 
render  him  liable.*' 

The  court  refused  to  charge,  on  this  point  other  than 
he  had  already  charged.  Whereupon  the  defendant's 
counsel  excepted.  The  defendant's  counsel  also  requested 
the  court  to  charge :  That  the  mere  fact  that  the  signature 
to  the  note  in  suit  was  in  the  handwriting  of  the  defend- 
ant, was  no  evidence  that  the  defendant  was  a  member  of 
the  firm  of  Roderick  &  Co.  The  court  declined  so  to 
charge,  but  did  charge  as  follows :  "  Upon  that  precise 
point  I  charge  that  it  does  not  raise  a  legal  presumption, 
but  it  is  evidence  to  go  to  the  jury."  To  all  which  the 
defendants'  counsel  excepted.  The  jury  found  a  verdict 
in  favor  of  the  plaintifts  for  $264.34. 
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J.  ff.  McDonald,  for  the  appellant.  L  The  defendant's 
motion  for  a  nonsuit  should  have  been  granted.  The 
only  proof  given  by  the  plaintiffs,  connecting  this  defend- 
ant with  the  note  was,  that  the  note  and  signature  was  in 
his  handwriting.  This  did  not  prove,  or  tend  to  prove, 
him  a  member  of  the  firm  of  Roderick  &  Co.  The 
bookkeeper  or  head  clerk  usually  draws  and  signs  the 
firm  name  to  notes  given  by  the  firm ;  and  the  fact  that 
they  ar6  in  his  handwriting  does  not  tend  to  prove  him  a 
member  of  the  firm.  This  evidence  would  not  have  war- 
ranted the  jury  in  finding  a  verdict  for  the  plaintiffs,  and 
the  court  should  have  nonsuited  the  plaintiffs.  (Stuart  v. 
JSimpson,  1  Wend.  376.  Demyer  v.  Smizer,  6  id,  436.  Wilson 
v.  Williams,  14  id,  146.  Lobar  v.  Coplin,  4  Comst.  547. 
MeMartin  v.  Taylor,  2  Barb.  356.  Carpenter  v.  Smith,  10 
id.  663.  Ernst  v.  Hudson  River  R.  R.  Co.,  24  How.  97.) 
This  evidence  was  not  supplied  afterwards  in  the  course 
of  the  trial.  A  partnership  in  fact  was  not  afterwards 
proven,  but  on  the  contrary  it  was  proved  that  none  ever 
existed,  and  the  plaintiffs  abandoned  the  attempt  to 
recover  upon  the  note,  and  proceeded  upon  the  theory 
that  no  partnership  in  fact  existed,  and  sought  to  recover 
for  goods  sold  and  delivered. 

n.  The  court  allowed  the  plaintiffs  to  amend  their  com- 
plaint by  inserting  a  new  cause  of  action ;  or,  in  other 
words,  by  entirely  changing  the  cause  of  action,  and  this 
without  the  imposition  of  any  terms  whatever.  To  this 
the  defendant  objected,  upon  the  ground  "that  the 
amendment  asked  for  was  a  new  cause  of  action,  which 
the  defendant  was  not  prepared  to  try.  The  objection  was 
overruled.  In  this,  it  is  submitted,  the  learned  judge  erred. 
It  deprived  the  defendant  of  rights  to  which  he  was 
legally  entitled.  He  had  a  right  to  require  the  amended 
complaint  to  be  served  upon  him.  He  had  a  right  to 
answer  or  demur  to  it  He  had  a  right  to  have  twenty 
days  for  that  purpose.     The  plaintiffs  should  have  been 
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required  to  reimburse  him  what  he  had  lost  by  reason  of 
and  prior  to  the  amendment.  At  least  the  defendant 
should  have  been  compensated  by  the  payment  of  a  trial 
fee  and  the  disbursements  which  he  had  incurred.  This 
would  have  been  only  justice,  and  is  the  well  settled  rule 
on  allowing  amendments,  both  before  and  since  the  Code. 
(Union  Bank  v.  MoU,  19  Eow.  Pr.  267.  11  Abb.  Pr.  42, 
and  cases  cited  at  the  end  of  opinion.)  By  this  amendment, 
the  whole  cause  of  action  was  changed ;  from  being  an 
action  upon  a  promissory  note,  it  became  an  action  for 
goods  sold  and  delivered.  The  first  was  virtually  stricken 
from  the  record,  and  the  last  only  remained.  This  is  not 
a  case  which  might  arise  under  section  169  of  the  Code; 
where  there  is  simply  a  mistake  in  the  pleading;  such 
as  inserting  a  wrong  date  or  an  incorrect  name  or  amount 
On  the  contrary^  in  this  case  the  amendment  allowed, 
changed  the  whole  scope  and  character  of  the  claim,  and 
made  it  to  all  intents  and  purposes  a  new  and  independ- 
ent action  requiring  an  entire  new  line  of  defense.  Hence 
it  was  erroneous  for  the  court  to  allow  such  an  amend- 
ment without  proper  terms  ;  such  as  would  be  just 
towards  the  defendant.  {See  same  cases.)  Upon  a  com- 
plaint being  amended  in  a  material  particular  the  defend- 
ant's right  to  answer  the  amended  complaint  by  interpos- 
ing any  defenses  which  he  may  possess  is  absolute  and 
unrestricted.  (Harriott  v.  Wells^  9  Bosw.  631.)  Neither 
at  common  law,  nor  under  the  statutes,  did  the  courts 
ever  claim  to  allow  an  amendment  ib  an  existing  pleading 
by  the  insertion  of  a  new  and  different  cause  of  action  or 
defense.  (Sackett  v.  Thompson^  2  John.  206.  Eeneshoff  v. 
Miller,  Id.  295.  Trinder  v.  Burant,  5  Wend.  72.  Williams 
V.  Cooper,  1  Hill,  637,  and  see  Woodruff  v.  Bickie,  31  Houf. 
Pr.  164.)  An  amendment  is  the  correction  of  some  error 
or  mistake  in  the  pleading  already  before  the  court,  and 
there  must  therefore  be  something  to  amend ;  wherefis 
the  insertion  of  facts  constituting  a  new  cause  of  action 


MONROE— SEPTEMBEE,  1868.  623 


Vibbard  v,  Roderick. 


would  be  a  substituted  pleading,  and  not  an  amendment 
of  an  existing  pleading.  {Woodruff  v.  Dickie^  mpra,)  In 
the  case  at  bar  it  was  not*  a  variance  between  the  plead- 
ings and  the  proof;  but  was  a  cause  where  the  allegations 
of  the  complaint  and  the  cause  of  action  therein  stated 
were  unproved  in  their  entire  scope  and  meaning;  an 
amendment  in  such  a  case  has  never  been  allowed. 
There  is  nothing  to  amend.  A  new  cause  of  action  may 
be  substituted  instead  of  the  old  one ;  but  this  is  not  an 
amendment.  It  is  an  absolute  and  entire  change  of  the 
existing  record. 

in.  When  the  evidence  closed  on  both  sides,  the  defend- 
ant renewed  his  motion  for  a  nonsuit.  It  is  confidently 
submitted  that  such  motion  should  have  been  granted, 
because :  (1.)  He  never  was  a  member  of  the  firm  of 
Roderick  &  Co.;  and  (2.)  He  was  not  estopped  from- deny- 
ing the  fact.  The  evidence  on  the  first  point  consists 
principally  of  that  of  Charles  Roderick  and  Mr.  Terry. 
The  former  positively  swears  that  he  never  was  a  member 
of  the  firm ;  never  had  any  interest  in  it,  except  as  its 
agent  or  clerk,  and  that  his  wife  and  Caroline  Bryan  sup- 
plied the  only  money  that  constituted  the  capital,  and 
upon  which  the  business  was  commenced.  That  the 
money  which  the  defendant's  wife  furnished,  was  her  own 
money,  which  she  acquired  by  a  sale  of  furniture  which 
she  had  received  some  time  before  from  her  folks ;  and 
that  such  money  was  not  received  through  or  from  the 
defendant.  It  was  also  shown  who  had  composed  the 
firm  from  its  formation  down  to  the  giving  of  the  note. 
This  testimony  should  be  and  is  conclusive  of  the  point 
that  the  defendant  never  was  a  member  of  the  firm  of 
Roderick  &  Co.  The  plaintiffs,  however,  introduce  a  wit- 
ness "  Terry  "  on  this  point;  but  his  testimony  is  fully 
contradicted  and  explained  by  the  defendant.  Terry 
testifies  to  a  conversation  had  with  the  defendant  on  one 
occasion,  and  the  defendant  gives  an  entirely  different 
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version  of  the  same  conversation.  Terxy,  it  will  be  ob- 
served, did  not  put  the  direct  question  to  the  defendant 
as  to  who  ^  ere  members  of  the  firm ;  nor  did  he  go  there 
for  that  purpose,  but  simply  to  ascertain  its  responsibility ; 
and  it  is  very  evident  he  was  mistaken  as  to  the  language 
used.  Terry  says  he  communicated  the  information  he 
had  received  from  the  defendant  to  the  plaintiffs  by  letter 
on  the  same  day.  Why  not  introduce  this  letter  in  order  to 
corroborate  his  testimony.  When  the  note  was  given,  the 
agent  of  the  plaintiffs  inquired  who  were  the  members  of 
the  firm  ;  and  he  was  told  Mary  Roderick  and  Samuel  J. 
Roderick,  and  then  took  their  note  in  their  firm  name. 
The  plaintiffs  also  introduce  a  letter  purporting  to  have 
been  written  by  the  defendant  to  the  plaintiffs.  It  is  sub- 
mitted that  this  letter  does  not  in  any  respect  help  the 
plaintiff's  case.  The  defendant  had  been  the  correspond- 
ing clerk  of  the  firm,  and  it  refers  to  the  note  of  the 
firm ;  the  same  that  was  given  to  the  agent  of  the  plain- 
tiffs, when  he  was  told  that  the  firm  was  composed  of 
Mary  Roderick  and  Samuel  J.  Roderick,  and  it  was  per- 
fectly natural  for  the  defendant  to  write  as  he  did ;  and 
especially  when  the  firm  had  at  the  time  bern  dissolved. 
He  does  not  connect  himself  in  the  letter  either  with  the 
firm  or  with  the  note,  and  it  cannot  have  the  slightest 
weight  when  compared  and  brought  in  contact  with  his 
unqualified  denial  of  ever  having  any  connection  with 
either;  and  the  plaintiffs  knew  this  fact  when  the  note 
was  delivered  to  them.  This  knowledge  on  the  part  of 
the  plaintiffs,  is  entirely  uncontradicted.  It  is  therefore 
impossible  that  the  plaintiffs  can  recover  on  the  ground 
that  the  defendant  was  in  fact  a  member  of  the  firm. 

IV.  The  only  remaining  ground  then  to  notice  is,  "Did 
the  defendant  hold  himself  out  to  the  plaintiffs  as  a  mem- 
ber of  the  firm  of  Roderick  &  Co.,  when  the  goods  were 
purchased,  and  did  the  plaintiffs  give  the  firm  the  credit 
on  the  faith  of  his  representations,  and  on  the  ground 
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that  he  was  such  member,  and  is  the  defendant  therefore 
estopped  from  denying  that  he  was  such  member.  To 
entitle  the  plaintiffs  to  recover  upon  this  ground,  they 
must  show  affirmatively  all  these  facts.  (Irvin  et  al,  v. 
Conhlin  et  al,  36  Barb.  64.  Lawrence  v.  Brown^  1  SeldeUy 
394.)  The  principles  of  estoppel  are  well  settled.  An 
estoppel  in  pais  will  exist  against  a  party  where  it  appears : 
(1st.)  That  he  has  made  an  admission  which  is  clearly 
inconsistent  with  the  evidence  he  proposes  to  give,  or  the 
title  or  claim  he  proposes  to  set  up.  (2d.)  That  the 
other  party  acted  upon  the  admission ;  and  (3d.)  That  he 
will  be  injured  by  allowing  the  truth  of  the  admission  to 
be  disproved.  (8  Wend.  483.  3  Hill,  215.  4  Barb,  495. 
7  id.  407.     8  id.  102.     18  N.  Y.  Rep.  392.     30  id.  519.) 

The  first,  which  is  the  most  important  must  be  made  at 
or  before  the  time  the  credit  was  given,  and  the  creditor 
must,  upon  the  faith  and  strength  of  the  admission,  have 
given  the  credit.  An  admission  after  the  act  does  not 
create  an  estoppel  by  relation.  {Pike  v.  Acker,  Hill  ^ 
Denio  Supp.  90.)  It  was  error  for  the  court  to  charge  the 
jury  "that  it  was  not  necessary,  in  order  to  establish  a 
cause  of  action  on  the  ground  of  estoppel,  that  the  plain- 
tiffs should  give  evidence  'so  strong  as  to  show  that  there 
was  an  express  admission  or  declaration  on  the  part  of 
the  defendant  But  the  question  is,  whether  his  talk  was 
such  as  to  actually  induce  the  plaintiffs,  in  the  exercise  of 
proper  care,  to  suppose,  and  whether  they  did  in  fact  sup- 
pose, he  was  a  member  of  the  firm,  and  trusted  the  firm 
upon  the  faith  of  such  being  the  fact"  This  point  should 
not  have  been  submitted  to  the  jury  at  all.  The  evidence 
in  relation  thereto  consisted  solely  of  that  of  the  defend- 
ant, and  was  entirely  undisputed.  The  plaintiffs  must 
show  affirmatively  that  the  defendant  expressly  admitted 
to  them,  at  or  before  the  time  the  goods  were  purchased, 
that  he  was  such  member;  or  that  he  had  so  admitted  to 
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others,  and  that  the  fact  came  to  their  knowledge,  and 
that  they  were  induced  to,  and  did  give  the  credit  by  rea- 
son of  and  upon  the  faith  of  such  being  the  fact  The 
plaintiffs,  nor  either  of  them,  has  testified  in  the  cause. 
There  is  no  testimony  showing  why  or  upon  what  ground 
the  credit  was  given.  There  is  not  one  word  of  evidence 
showing  what  occurred  at  the  time  of  the  sale  of  the  goods, 
except  that  of  the  defendant  himself,  and  upon  his  testi- 
mony standing  alone  and  uncontradicted  as  it  is,  it  was 
erroneous  to  thus  charge  the  jury. 

The  case  should  not  have  been  submitted  to  the  jury. 
There  was  no  disputed  question  of  fact  upon  any  point  or 
ground  upon  which  the  plaintiffs  would  be  entitled  to  re- 
cover, and  hence  the  court  should  have  either  nonsuited 
the  plaintiffs  or  directed  a  verdict  in  favor  of  the  defendant. 

The  court  erred  in  refusing  to  charge  the  jury  as  fol- 
lows :  "  That  the  mere  fact  that  the  signature  to  the  note 
in  suit  was  in  the  handwriting  of  the  defendant,  was  no 
evidence  that  the  defendant  was  a  member  of  the  firm  of 
Roderick  &  Co. ;"  and  in  charging  upon  that  point  as  fol- 
lows :  "  Upon  that  precise  point  I  charge  that  it  does  not 
raise  a  legal  presumption,  but  it  is  evidence  to  go  to  the 
jury.'*  Testimony  that  fails  to  raise  a  legal  presumption 
is  hardly  competent  to  be  submitted  to  a  juiy. 

Edward  Harris^  for  the  respondents.  I.  The  nonsuit 
was  properly  denied,  because :  Ist.  It  was  admitted  that 
the  plaintiffs  were  the  payees  named  in  the  promissory 
note.  2d.  Charles  Roderick  having  signed  the  note  him- 
self without  any  thing  to  indicate  that  he  did  so  as  an 
agent,  raised  a  presumption  of  fact  that  he  was  one  of  the 
makers. 

II.  The  court  had  power  to  allow  the  amendment  to  the 
complaint.  {Code,  §§  169,  170,  173.)  There  is  no  differ- 
ence  between  the  power  of  the  court  to  grant  amendments 
on  the  trial,  and  its  power  to  do  so  on  motion  at  special 
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term.  {Woodruff  v.  Dickie^  31  How.  164.)  And  there  is 
no  limit  to  the  power  of  the  court  to  grant  amendments 
before  trial.     (11  How,  170.) 

Ill  The  exceptions  to  the  charge  and  refusal  to  charge 
were  not  w^ell  taken,  because  it  appears  from  the  evidence 
that  the  defendant,  Charles  Roderick,  so  conducted  him- 
self as  to  authorize  the  plaintifis  to  believe  him  a  partner 
in  the  firm  of  "  Roderick  &  Co."  The  jury  have  found  that 
he  did  so,  and  in  such  case  he  is  liable.  (Pan.  on  Part, 
ch.  6,  pp,  61,  115,  123.) 

Johnson,  J.  The  nonsuit,  when  the  plaintiffs  rested 
their  case,  was  properly  denied.  The  defendant  had  then 
admitted  that  the  plaintiffs  were  the  payees  named  in  the 
note,  and  it  had  been  proved  that  the  body  and  signature 
of  the  note  were  both  in  the  defendant's  handwriting. 
There  was  nothing  attached  to  the  signature  to  indicate 
that  the  defendant  had  signed  the  note  as  the  agent  of 
any  other  person,  and  the  presumption  arose  that  it  was 
his  note. 

The  amendment  to  the  complaint  allowed  upon  the 
trial  was  the  insertion  therein  of  a  count  for  goods  sold 
and  delivered,  which  formed  the  consideration  of  the  note, 
as  the  evidence  had  then  disclosed.  The  defendant's 
counsel  objected  that  the  plaintiffs  had  no  right  to  amend, 
on  the  ground  that  the  amendment  asked  for  was  a  new 
cause  of  action,  which  the  defendant  was  not  prepared  to 
try.  The  amendment  was  then  allowed,  and  made,  and 
the  defendant's  counsel  excepted.  There  was  no  error  in 
this.  The  court  had  the  right  to  allow  the  amendment, 
according  to  all  the  cases,  and  the  express  provisions  of 
section  73  of  the  Code.  The  amendment  was  clearly  in 
furtherance  of  justice,  and  did  not  change,  substantially, 
the  claim  of  the  plaintiffs.  The  substantial  claim  of  the 
plaintiffs  was  the  indebtedness  arising  from  the  sale  of 
the  goods,  which  was  supposed  by  them  to  have  been 
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liquidated  to  that  extent,  by  the  makiug  and  delivery  of 
the  note,  which  was  the  cause  of  action  stated  in  the  com- 
plaint. Upon  the  trial  the  authority  of  the  person  who 
drew  and  signed  and  delivered  the  note,  to  make  it  and 
bind  the  defendants  thereby  was  disputed.  If  the  note 
did  not  operate  as  a  liquidation  of  the  account  for  the 
goods  purchased,  and  a  payment,  9ub  modo,  then  the  in- 
debtedness existed  in  the  form  of  the  account,  which  was 
permitted  to  be  inserted  in  a  new  count,  to  prevent  a  fail- 
ure of  justice  in  the  action.  As  the  amendment  did  not 
change  the  plaintiffs'  claim,  substantially,  which  was  an 
existing  indebtedness  for  property  sold  and  delivered,  and 
only  operated  to  conform  the  pleading  to  a  state  of  facts 
which  the  evidence  had  already  disclosed  might  possibly 
exist,  the  amendment  was  clearly  authorized,  and  no  case 
can  be  found  to  the  contrary.  {New  York  Ice  Company  v. 
Northwestern  Ins.  Co,y  23  N,  Y.  Rep.  357.  Russell  v.  Canny 
20  id.  81.  The  Bank  of  Havana  v.  Magee^  Id.  355.  Louns- 
bury  V.  Purdt/y  18  id.  515.  Harrington  v.  Slade,  22  Barb. 
161.  Dunnigan  v.  Cummeyy  44  id.  528.  Troy  and  Boston 
R.  R,  Co.  V.  Tibbits,  11  How.  Pr.  168.  The  Cayuga  County 
Bank  v.  Warden,  6  N.  Y.  Rep.  19.)  The  court  having  the 
power  to  grant  the  amendment,  the  terms  upon  which  it 
should  be  allowed  were  wholly  discretionary,  and  are  not 
subject  to  review  upon  exception.  {Van  Ness  v.  Bushy  22 
How.  Pr.  481.)  But  if  this  were  otherwise,  it  was  clearly 
a  case  where  it  was  proper  to  allow  the  amendment  with- 
out terms  and  allow  the  trial  to  proceed.  It  must  have 
been  apparent  that  the  defendants  were  as  well  prepared 
to  defend  the  claim  of  indebtedness  upon  the  account  as 
upon  the  note.  If  they  were  not,  they  could  have  shown 
it.  But  they  did  not  show  any  thing  on  the  subject,  nor 
offer  to  do  so :  and  there  is  no  reasonable  ground  to  com- 
plain that  the  discretion  of  the  court  was  not  fairly  and 
discreetly  exercised. 
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There  is  a  class  of  amendments  which,  it  has  been  held, 
the  court  has  no  right  to  make  or  allow,  upon  a  trial  or 
afterwards,  by  way  of  conforming  the  pleadings  to  the 
facts  proved.  That  is  where  the  amendment  changes 
"  substantially  the  claim  or  defense,"  as  where  the  amend- 
mend  would  change  tHe  claim  from  tort  to  assumpsit,  or 
from  an  action  of  assumpsit  to  an  action  to  reform  a  writ- 
ten agreement.  ( yfaUer  v.  Bennett,  16  JV.  T,  Rep.  250. 
Bush  V.  TUley,  49  Barb.  599.  Whitcomh  v.  Hungerford,  4S, 
id.  177.)  But  those  cases  do  not  apply  here.  All  the 
change  here,  was  such  only  as  was  necessary  to  enable  the 
plaintiffs  to  recover  the  same  debt,  whether  it  existed  in 
the  form  of  a  note,  or  an  account.  It  was  no  substantial 
change  of  the  claim. 

When  the  evidence  on  both  sides  was  closed  there  was 
clearly  enough  in  support  of  the  complaint  to  submit  to 
the  jury  on  the  question  whether  the  defendant  was  not 
in  fact  a  partner  and  member  of  the  firm ;  and  if  not 
whether  he  had  not  held  himself  out  to  be  such,  in  such 
a  manner  as  to  estop  him  from  denying  that  he  was  such 
partner  and  member.  His  declarations,  letters  and  acts 
in  giving  and  making  notes  for  the  settlement  of  claims 
against  the  firm  were  suflicient  to  prevent  the  case  from 
being  taken  from  the  jury. 

There  was  no  error  in  the  charge.  If  the  defendant 
was  a  member  of  the  firm  he  was  of  course  liable.  But 
if  he  was  not,  but  had  held  himself  out  to  the  plaintiffs 
and  to  the  public  as  a  partner,  so  that  the  plaintiffs  deal- 
ing with  the  firm  had  reason  to  believe  and  did  believe 
be  was  a  member,  and  on  the  faith  of  his  representations 
trusted  the  firm,  he  would  be  estopped  from  denying  that 
he  was  a  partner  and  liable  upon  that  ground.  This  is 
what  the  learned  judge  charged.  It  was  not  necessary 
that  the  defendant  should  have  declared  in  express  terms 
that  he  was  such  partner ;  if  he  held  himself  out  to  be 
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sucli  in  other  ways  calculated  and  intended  to  induce  the 
belief  of  prudent  business  men,  that  is  enough. 

There  was  no  error  in  the  refusals  to  charge  as  requested. 

The  judgment  must  therefore  be  affirmed. 

J.  C.  Smith,  J.  concurred. 

E.  Darwin  Smith,  J.  (dissenting.)  As  there  was  a  spe- 
cial term  running  with  the  circuity  I  have  no  doubt  the 
circuit  judge  might  in  his  discretion  entertain  the  appli- 
cation as  in  special  term  to  amend  the  complaint,  at  the 
circuit,  and  that  the  order  for  that  purpose,  amending  said 
complaint,  cannot  be  reviewed  and  is  not  the. basis  of  an 
exception.  But  the  amendment  was  clearly  not  such  as 
could  have  been  made  in  the  circuit  or  by  a  referee,  if  the 
case  had  been  on  trial  before  a  referee.  {Union  Bank  v. 
Mott,  19  How.  267.  Ford  v.  Ford,  35  id,  321.)  On  a  trial 
at  the  circuit  the  court  tries  the  issues  made  in  the  plead- 
ings as  the  circuit  judge  formerly  did  upon  the  circuit  or 
nisi  prius  roll.  It  may  disregard  a  variance  between  the 
allegations  in  a  pleading  and  the  proof,  in  the  same  man- 
ner as  a  referee  may  do,  and  not  otherwise ;  or  it  irfay 
amend  the  pleading  at  the  time,  to  obviate  such  variance. 
But  this  case  was  not  one  of  such  variance.  There  was 
no  variance  between  the  pleadings  and  proof  The  amend- 
ment allowed  inserted  an  entire  new  cause  pf  action  upon 
the  record  which  could  only  be  allowed  by  the  court  at 
special  term.  The  amendment,  if  it  had  been  actually  put 
in  form  at  the  time,  would  have  placed  upon  the  record  a 
second  count.  The  complaint  originally  contained  one 
count  upon  a  promissory  note,  against  Charles  Roderick 
and  Samuel  J.  Roderick,  as  partners,  Charles  alone  de- 
fended, and  denied  the  complaint,  and  Samuel  suffered 
default.  Upon  this  count  the  plaintiff^  if  he  recovered  in 
the  action,  was  bound  to  recover  on  the  note  as  the  joint 
note  of  the  defendants,  and  could  take  no  other  judgment 
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The  amendment,  when  made,  would  have  introduced  upon 
the  record  an  indebitatus  or  quantum  valebat  count  for  goods 
sold  and  delivered.  The  complaint  in  that  shape  would 
consist  of  a  count  upon  the  note  sued  or  count  for  goods 
sold  and  delivered.  The  note  was  for  $240.62,  and  was 
given  for  part  of  a  bill  of  goods  amounting  to  $690.62. 
The  new  count  must  be  for  a  bill  of  goods  amounting  to 
3690.62.  The  complaint  in  that  shape  had  never  been 
served  upon  either  of  the  defendants.  Judgment  might 
pass  against  Samuel  for  the  amount  of  the  note,  because 
he  had  suffered  default,  but  not  on  the  second  count  for 
the  amount  of  the  goods  sold  and  delivered.  The  defend- 
ant Charles  Roderick,  in  answering  the  complaint,  had 
simply  denied  the  making  of  the  note,  but. he  had  never 
had  an  opportunity  to  answer  or  deny  the  amended  com- 
plaint consisting  of  two  counts.  He  had  an  absolute 
right  to  have  the  amended  complaint  served  upon  him 
and  have  time  given  to  answer  or  demur  to  it.  Of  this 
right  the  court  had  no  power  to  deprive  him.  (Union 
Bank  v.  Motty  19  Sow.  267.)  He  had  committed  no  de- 
fault, and  the  court  could  not  impose  terms  upon  him,  or 
deny  his  right  to  answer  the  amended  pleading  and  to 
take  twenty  days'  time  in  which  to  do  so  after  service 
of  such  amended  pleading.  After  the  amendment  was 
made  at  the  circuit  the  cause  was  not  in  a  condition  to 
proceed  with  the  trial.  There  was  no  issue.  There  was 
no  answer  on  the  record  to  the  amended  complaint,  and 
certainly  none  to  the  new  count.  The  defendant  might 
doubtless  have  waived  this  objection  and  have  consented 
to  let  his  answer  stand  as  an  answer  to. the  amended  com- 
plaint and  to  proceed  immediately  to  trial ;  but  he  did  no 
such  thing.  He  objected  to  the  amendment,  and  insisted 
that  he  was  not  ready  to  try  the  new  issue.  It  seems  to 
me  the  case  was  clearly  one  of  a  mistrial.  The  court,  in 
my  opinion,  has  no  power  at  the  circuit  to  amend  a  com- 
plaint by  inserting  a  new  count  in  it  and  proceed  to  trial 
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upon  the  original  answer,  without  express  consent  on  the 
part  of  the  defendant.  Causes  must  be  tried  upon  distinct 
issues  taken  in  formal  pleadings,  and  these  pleadings  can- 
not be  made  ore  tenui  at  the  circuit,  except  with  and  by 
the  clear,  explicit  consent  of  both  parties  aside  from  clear 
cases  of  variance.  I  think,  for  these  reasons,  there  should 
be  a  new  trial,  with  costs  to  abide  the  event 

Judgment  affirmed. 

[MoKBOB  Qbbbbal  Tbbx,  September  7,  1868.    £,  2>.  Smith,  Joknaon  and 
/.  C,  Smith,  Justices.] 


Terris  F.  Hyatt  vs.  Noah  D.  Taylor  and  John  Taylor. 

Under  a  statute  providing  that  whenever  the  proprietor  of.  any  hotel,  inn,  &c 
shall  provide  a  safe,  for  the  safe  keeping  of  any  money,  jewels,  dec.  belong- 
ing to  guests,  and  post  a  notice  thereof  in  the  rooms,  and  a  guest  shall 
neglect  to  deposit  his  money,  &.c.  in  such  safe^  the  proprietor  of  the  hotel 
shall  not  be  liable  for  any  loss  of  such  money,  &c.  sustained  by  such  guest, 
by  theft  or  otherwise,  if  after  the  proprietor  of  a  hotel  has  furnished  a  safe 
and  given  the  required  notice  thereof,  a  guest  neglects  to  place  his  money, 
dtc.  in  the  safe,  but  keeps  them  in  his  own  care,  such  proprietor  is  not 
responsible  for  their  loss,  to  any  amount,  or  for  any  value ;  not  even  for  a 
sufficient  amount  of  money  for  the  guest's  ordinary  traveling  expenses. 

IN  June,  1865,  the  plaintiff,  in  traveling,  staid  all  night 
at  the  hotel  kept  by  the  defendants  in  Jersey  city  in 
the  state  of  New  Jersey.  The  plaintiff  alleged  and  claimed 
on  the  trial  that  he  was  a  guest  in  the  defendants'  house, 
the  night  he  staid  there,  and  lost  nearly  $200  in  money, 
while  sleeping  in  the  room  assigned  him.  Some  other 
things  were  lost  at  the  same  time,  and  were  considered 
on  the  trial,  but  as  they  do  not  affect  the  question,  the 
facts  respecting  them  are  omitted.  The  defendants,  on 
the  trial,  insisted  that  the  plaintiff  was  not  a  guest  at  their 
Jiouse,  and  did  not  lose  his  money  there ;  and  if  he  did. 
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they  were  not  liable,  for  the  reason  that  they  had  a  safe  in 
the  office  of  the  house  for  the  pui'pose  of  depositing  the 
money  of  guests,  and  had  given  the  proper  notice  to  the 
plaintifi',  according  to  the  laws  of  New  Jersey,  and  the 
plaintift'  had  not  placed  his  money  in  the  safe,  but  had 
chosen  to  keep  it  by  him  in  the  room,  and  if  lost  they 
were  not  responsible  for  it. 

As  to  the  plaintiff's  being  a  guest  at  the  defendant's 
house,  and  losing  his  money  there,  the  questions  were 
properly  submitted  to  the  jury,  passed  upon  by  them,  and 
found  in  favor  of  the  plaintiff. 

As  to  the  defendant's  being  protected  by  the  act  of  New 
Jersey,  his  honor  Justice  Balcom  under  the  force  of  author- 
ity charged  that  they  were  not  protected  as  to  money 
sufficient  for  necessary  traveling  expenses  of  the  plaintiff! 
To  which  the  defendants'  counsel  excepted,  and  under 
the  charge  the  jury  rendered  a  verdict  for  the  plaintift* 
for  3190. 

Jame%  W,  Oulver,  for  the  plaintiff. 

George  Sidney  Camp^  for  the  defendants. 

By  the  Courty  Murray,  J.  The  only  point  upon  the 
merits  arises  as  to  the  liability  of  the  defendants  under  the 
statute  of  New  Jersey  approved  April  6th,  1865,  which  is 
as  follows : 

"  State  of  New  Jersey :  An  act  for  the  better  protection 
of  hotel,  inn  and  boarding  house  keepers. 

Section  3.  And  be  it  enacted  that  whenever  the  propri- 
etor or  proprietors  of  any  hotel,  inn  or  boarding  house 
shall  provide  a  safe  in  the  office  of  such  hotel,  inn  or  board- 
ing house,  or  other  convenient  place,  for  the  safe  keeping 
of  any  money,  jewels  or  ornaments  belonging  to  the  guests 
or  boarders  thereof,  and  post  a  notice  stating  that  such 
safe  is  provided,  in  which  such  money,  jewels  or  ornaments 
may  be  deposited,  in  the  room  or  rooms  occupied  by  such 
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guest  or  boarder  in  a  conspicuous  manner;  if  such  guest 
or  boarder  shall  neglect  to  deposit  such  money,  jewels  or 
ornaments'  in  such  safe,  the  proprietor  or  proprietors  of 
such  hotel,  inn  or  boarding  house,  shall  not  be  liable  for 
any  loss  of  such  money,  jewels  or  ornaments  sustained  by 
such  guests  or  boarders  by  theft  or  otherwise." 

The  defendants  having  furnished  the  safe  and  given  the 
required  notice,  and  the  plaintiff  having  neglected  to  place 
his  money  in  the  safe,  but  kept  it  with  him  in  the  room 
assigned  to  him,  there  being  no  more,  when  stolen,  than 
was  necessary  for  his  ordinary  travelling  expenses,  are 
they  liable? 

In  construing  statutes,  courts  are  required  to  judge  of 
the  intention  of  the  legislature  from  the  plain  and  obvious 
import  of  the  language  used  in  the  act,  reading  the  whole 
act  together.  {Smith's  Com,  p.  763,  §§  649,  650.  Id.  p.  830, 
§  714,  and  folio  win  ff.  The  People  v.  Utica  Ins.  Co.^  15  John. 
357-394.  Stone  v.  The  Mat/or  of  New  York,  25  Wend.  157, 
177,  and  follomng.  James  v.  Patten,  2  Seld,  10.  Post  v. 
President.  Utica  Bank,  7  Hilly  407,  408.  Waller  v.  Harris, 
20  Wend.  661,  562.  McClaskey  v.  Cromwell^  1  Kern.  601. 
People  V.  Cowles,  3  id.  360.) 

The  language  of  the  act  is,  "  Whenever  the  proprietor, 
&c.  shall  provide  a  safe,  &c.  for  the  safe  keeping  of  any 
money,  &c.  and  shall  give  notice,  &c.  and  such  guest  or 
boarder  shall  neglect  to  deposit  such  money,  &c.  iu  such 
safe,  the  proprietor,  &c.  shall  not  be  liable  for  any  loss  of 
such  money,  &c.  sustained  by  such  guest  or  boarder." 
Language  could  hardly  express  more  clearly  than  is  done 
in  this  statute  the  intention  of  the  legislature  to  relieve 
hotel  and  boarding  house  keepers  from  their  common  law 
liability  as  to  all  money,  &c.  in  the  possession  of  the  guest, 
in  case  the  guest  neglects  to  deposit  the  same  in  the  safe 
provided  for  th^  purpose,  on  being  duly  notified. 

There  is  no  exception  in  the  act  of  any  portion  of  the 
guest's  money.    Not  a  word  that  indicates  an  intention  to 
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except  money  necessary  for  traveling  expenses*  On  the 
contrary,  every  word  used  in  the  act  denotes  an  intention 
to  relieve  them  from  liability,  as  to  all  money,  jewels  and 
ornaments  in  the  possession  of  the  guests.  The  language 
is  so  plain  that  I  think  the  language  used  by  Senator  Ver- 
planck  in  delivering  his  opinion  in  the  case  of  Stone  v. 
The  Mayor  of  New  Yorky  (25  Wend.  180,)  may  not  be  inap- 
propriate. He  says :  '*  When  a  statute  rests  upon  legisla- 
tive discretion  or  judgment  upon  public  policy,  then  any 
assumption  by  courts  of  varying,  abridging  or  extending 
the  clear  provisions  of  a  statute  upon  the  ground  of  carry- 
ing out'  the  policy  or  intention  of  the  enacting  body, 
appears  to  me  to  be  an  usurpation  of  power,  trangressing 
the  fixed  boundaries  between  the  judicial  and  legislative 
authority." 

This  act  rests  upon  legislative  discreton,  and  its  judg- 
ment of  public  policy.  It  is  only  in  case  of  doubt  or 
ambiguity  that  courts  are  allowed  to  go  beyond  the  im- 
port of  the  language  in  search  of  legislative  interest. 
{James  v.  Patten,  2  Seld.  9-13.  Stone  v.  Mayor  of  New 
York,  25  Wend,  179.  And  in  this  discussion  I  am  not 
unmindful  of  the  fact  that  this  act  is  in  derogation  of 
the  common  law,  and  must  be  strictly  construed.  But 
I  will  go  farther,  and  examine  the  cause  and  necessity  for 
this  enactment,  and  judge  from  them  what  probably  was 
the  intention  of  the  legislature  in  the  passage  thereof. 

At  common  law,  if  the  plaintiflT  was  a  guest  at  the  hotel 
of  the  defendants,  and  lost  or  had  his  money  stolen  from 
him  while  in  his  room,  the  defendants  were  liable.  They 
stood  in  the  light  of  insurers  of  the  property  of  their  guests, 
unless  they  could  show  that  the  negligence  of  the  guest 
contributed  to  the  loss.  The  frequent  loss  of  money — 
more  frequently  in  small  quantities — and  watches  by  guests 
at  hotels,  and  the  ease  with  which  the  guest  could  estab- 
lish his  claim  against  the  hotel  keeper;  the  difficulty  for 
the  hotel  keeper  to  disprove  such  a  claim,  placing  him 
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almost  entirely  in  the  power  of  the  guests;  and  the  extra- 
ordinary character  of  the  common  law  liability  of  the  hotel 
keeper,  all  combined  to  demand  the  passage  of  this  act  by 
which  the  property  of  the  guest  could  be  preserved  from 
loss,  and  hotel  and  boarding  house  keepers  protected  from 
liability,  and  the  guest  made  responsible  for  his  own 
neglect  to  place  the  property  in  a  secure  place.  Few 
travelers  carry  large  amounts  of  money.  The  great  mass 
of  them  carry  no  more  than  is  necessary  for  traveling 
expenses.  Except  from  the  operation  of  the  act,  means 
necessary  for  traveling  expenses,  and  you  ajfford  little  pro- 
tection thereby  to  the  hotel  keeper. 

The  act  in  question  includes  boarding-house  keepers,  as 
well  as  hotel  keepers.  Travelers  do  not  usually  stop  at 
boarding  houses.  They  are  usually  adapted  to,  and  occu- 
pied as  abodes  for  individuals  for  a  longer  period  of  time 
than  travelers  usually  stop.  The  exception  claimed  for  the 
benefit  of  travelers  would  not  be  necessary  as  to  boarders. 
There  is  no  distinction  made,  in  the  act,  between  the  two. 
This  tends  strongly  to  show  that  the  legislature  never 
intended  an  exception  to  be  made  as  to  any  money. 

The  act  is  entitled  "An  act  for  the  better  protection  of 
hotel,  inn  and  boarding  house  keepers.  By  this  the  inten- 
tion of  the  legislature  is.  clearly  indicated.  The  framers 
had  in  view  the  better  protection  of  hotel  keepers.  They 
expressed  an  intention  to  frame  a  law  that  would  relieve 
them  from  the  common  law  liability  as  to  the  property 
named  therein.  Having  that  in  view,  did  they  intend  or 
contemplate  that  a  construction  should  be  given  to  their 
act  more  strongly  against  the  object  of  their  favor  than  the 
plain  and  obvious  import  of  the  language  used  by  them  ? 
"With  this  object  in  view  they  doubtless  intended  to  give 
them  protection  to  the  extent  of  the  language  used.  If 
they  had  intended  an  exception  to  have  been  made  against 
them  they  themselves  would  have  placed  it  there. 

By  this  act  no  hardship  is  imposed  upon  the  guest    If 
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he  has  money  of  such  amount,  or  jewelry,  or  ornaments 
of  such  value,  that  he  is  unwilling  to  keep  them  in  his 
own  care,  and  be  responsible  for  their  loss,  he  can  entirely 
relieve  himself  from  such  care  and  responsibility  by  having 
them  placed  in  the  safe  provided.  If  he  deems  his  money 
of  too  small  an  amount,  and  his  jewely  and  ornaments  of 
too  little  value,  to  require  that  precaution ;  or  if  he  is  of 
opinion  that  his  room  is  so  securely  fastened ;  or  if  he  is 
in  a  place  not  frequented  by  thieves,  or  in  a  house  where 
all  persons  about  it  are  known  to  him  to  be  above  sus- 
picion, 80  that  precaution  is  needless  to  guard  against  loss, 
he  can  keep  his  money,  jewelry  and  ornaments  with  him, 
at  his  own  risk.  The  act  places  the  matter  entirely  in  his 
own  hands.  He  acts  according  to  his  own  judgment,  and 
assumes  the  responsibility  or  not,  as  he  chooses.  Let  the 
amount  or  value  be  greater  or  less,  he  judges  of  the  pro- 
priety of  using  the  required  precaution.  The  manifest 
justice  and  propriety  of  such  an  act  also  tends  strongly  to 
show  the  legislative  intent. 

I  am  thus  forced  to  the  conclusion  that  the  defendants, 
having  furnished  the  safe  and  given  the  required  notice, 
and  the  plaintiff  having  kept  his  money  and  things  in  his 
own  care,  and  neglected  to  place  them  in  the  safe,  are  not 
responsible  for  their  loss  to  any  amount,  or  for  any  value. 

I  am  reluctantly  forced  to  this  conclusion,  out  of  defer- 
ence to  the  opinion  of  the  general  term  of  the  Supreme 
Court  in  the  first  district,  written  by  his  honor  Justice 
Sutherland,  in  the  case  of  Q-ile  v.  Libhy  ^  Whitney, 
(36  Barh.  70,)  giving  the  construction  contended  for  by 
the  plaintiff  in  this  action,  to  a  statute  of  this  state  substan- 
tially similar  to  the  act  of  New  Jersey  in  question.  But 
I  cannot,  in  accordance  with  my  convictions  of  what  is 
the  true  and  only  legitimate  construction  to  be  given  to 
the  act  in  question,  adopt  its  reasoning  or  conclusion. 

The  point  has  not  been  made,  and  this  court  is  not 
called  upon  to  decide,  what  effect  it  would  have  upon 
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the  defendants'  liability,  in  ease  it  was  submitted  to  the 
jury  and  they  found  that  the  defendants  were  guilty  of 
gross  negligence  in  placing  the  plaintiff  in  a  room  totally 
unsafe  and  unfit  to  be  occupied  by  guests. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

[Brooue  Oenbbal  Term,  May  12,   1868.    Saleomt  P.  /.  and  Boardmm, 
Farker  and  Mitrrat/  Justices.] 


Weaver  and  others  vs,  Wisnbr  and  others. 

The  plaintiffs,  on  the  8d  of  January,  1867,  wrote  to  the  defendants,  at  M. 
offering  to  sell  them  one  hundred  barrels  of  apples,  delivered  in  the  railroad 
cars  at  Harana  depot  for  $8.&0  per  barrel,  stating  the  kind  of  apples  and  their 
condition.  The  apples  were  to  be  shipped  immediately,  and  for  the  price  the 
plaintiffs  were  to  draw  on  the  defendants  at  sight.  The  defendants  replied 
by  letter,  that  if  the  apples  were  of  good  size,  fair  and  sound,  the  plain trffi 
might  ship  them  at  once.  On  the  10th  of  January,  the  plaintiffs  'shipped 
one  hundred  barrels  of  apples  on  the  cars,  directed  to  the  defendants  at  M.; 
the  defendants  not  being  present  at  the  time  of  shipment,  to  receive  the 
apples,  nor  seeing  them  until  they  arrived  at  M.  They  were  received  by  the 
defendants,  at  M.  on  the  12th  of  January.  On  opening  and  assorting  them, 
eighty-two  barrels  were  found  to  be  merchantable,  and  eighteen  barrels 
rotten  and  worthless.  On  the  15th  of  January,  before  the  a.«sorting  was 
completed,  the  defendants  sent  the  plaintiffs  a  check  for  a  part  of  the  price. 
After  they  had  completed  the  assorting,  they  sent  the  plaintiff^  a  check  for 
the  balance  of  the  price  of  the  eighty-two  barrels  of  sound  apples,  and  re- 
fused to  pay  for  the  eighteen  barrels  found  to  be  unsound.  The  plaintiflb 
returned  the  checks,  and  brought  an  action  to  recover  the  price  of  the 
whole  consignment 

Held  1.  That  the  defendants  not  having  been  present  to  receive  or  accept  the 
apples  when  delivered  on  the  cars,  and  they  not  having  paid  for,  received  or 
accepted  them  until  they  arrived  at  M.  it  was  a  case,  not  of  sale  and  delivery 
with  warranty,  but  an  executory  contract  to  sell  and  deliver  one  hundred 
barrels  of  good  and  merchantable  apples. 

2.  That  the  defendants  having  received  the  apples,  and  not  having  rescinded 
the  contract,  on  examination  and  discoveiy  of  the  defects,  by  a  return,  or 
an  offer  to  return  the  property,  or  giving  notice  of  their  refusal  to  receive 
the  same,  and  that  the  apples  were  subject  to  the  plaintifft'  order,  had 
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waived  the  alleged  defects ;  and  their  right  to  recoup  the  damages  arising 

therefrom,  did  not  survive  such  acceptance. 
8.  That  the  defendants  did  more  than  this ;  they  aflQrmed  the  contract  and 

their  acceptance  of*  the  apples  thereunder,  by  a  tender  of  payment  for  the 

apples  which  they  conceded  to  be  good. 
4.  That  there  having  been  no  delivery  with  a  warranty,  it  was  not  a  case  that 

should  hate  been  submitted  to  the  iury  on  the  questions  connected  with 

the  recoupment;  and  the  court  was  right  in  ordering  a  verdict  for  the 

plaintiff. 

THE  plaintiffs  are  apple  dealers  residing  in  Havana, 
Schuyler  county,  New  York.  The  defendants  are  deal- 
ers residing  at  Middletown,  Orange  county,  New  York. 
On  the  3d  day  of  January,  1867,  the  plaintiffs  wrote  to  the 
defendants  that  they  would  sell  them  one  hundred  barrels 
of  apples  delivered  in  the  railroad  cars  at  Havana  depot, 
for  $3.50  per  barrel,  stating  the  kind  of  apples,  when  and 
where  put  up,  and  where  they  had  been  kept,  and  that 
they  had  opened  twelve  barrels  and  found  that  they  had 
kept  well,  and  looked  fresh  and  good.  The  defendants 
were  to  pay  the  freight  and  run  all  risks  on  the  cars.  The 
plaintiffs  requested  the  defendants  to  write  immediately 
if  they  wanted  the  apples.  If  they  did,  the  plaintiffs 
would  send  them  immediately,  and  draw  on  them,  (the 
defendants,)  for  the  pay,  at  sight.  On  the  5th  day  of 
January,  1867,  the  defendants  replied  by  letter,  that 
if  the  apples  were  of  good  size,  fair  and  sound,  the 
plaintiffs  might  ship  them  at  once,  if  the  weather  was 
mild,  if  not,  to  ship  them  the  first  mild  day  and  get  them 
off  the  same  day  they  were  shipped,  so  there  would  be  no 
delay. 

On  the  10th  day  of  January,  1867,  pursuant  to  this 
order,  the  plaintiffs  shipped  on  board  the  cars  at  Havana 
d^pot  one  hundred  barrels  of  apples,  directed  to  the  de- 
fendants at  Middletown.  The  defendants  were  not  at 
Havana  to  receive  them,  and  did  not  see  them  till  they 
arrived  at  Middletown,  On  the  12th  day  of  January, 
1867^  the  defendants  for  the  first  time  received  the  said 
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apples,  at  Middletown.  They  removed  them  from  the 
cars  to  their  store,  and  there,  the  same  night,  examined  a 
portion  of  them  and  found  them  badly  rotted.  They  then 
assorted  the  apples,  which  took  them  a  week  or  more,  and 
found  that  eighty-two  barrels  were  merchantable,  and 
eighteen  barrels  rotten  and  worthless.  On  the  15th  of 
January,  1867,  the  defendants  wrote  to  the  plaintiffs  about 
the  apples,  and  sent  a  check  for  part  of  the  purchase  price. 
After  they  had  completed  assorting,  they  wrote  again  to 
the  plaintiffs,  and  sent  a  check  for  the  balance  of  the 
price  of  the  eighty-two  barrels  of  sound  apples,  and 
claimed  that  eighteen  barrels  were  worthless,  and  they 
refused  to  pay  for  them.  The  plaintiffs  returned  the 
checks,  and  brought  this  action  for  the  purchase  price  of 
the  whole  consignment  of  apples.  The  defendant  sought 
to  recoup  the  damages  arising  from  the  rotting  of  the 
apples.  The  court  ordered  judgment  for  the  purchase 
price  of  the  whole  of  said  apples,  and  refused  to  allow 
the  defendants  to  go  to  the  jury  on  the  questions  connected 
with  the  recoupment;  and  held  that  the  contract  was 
executory,  and  the  defendants  had  waived  the  defect  in 
the  apples  by  accepting  them.  The  only  question  pre- 
sented for  consideration  in  this  court  is,  was  the  court 
right  in  thus  ruling  and  directing  a  verdict 

W,  J.  OroOj  for  the  defendants. 

M.  M.  Meady  for  the  plaintiffs. 

By  the  Courts  Murray,  J.  Unless  this  was  a  cause  that 
should  have  been  submitted  to  the  jury  on  the  questions 
connected  with  the  recoupment,  the  court  was  right  in 
ordering  a  verdict  for  the  plaintiffs,  for  the  whole  price  of 
the  apples. 

The  defendants  not  having  been  present  at  Havana  to 
receive  or  accept  the  apples  when  delivered  on  board  the 
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cars,  and  they  not  having  paid  for,  received  or  accepted 
them  until  they  arrived  at  Middletown,  it  is  a  case,  not  of 
sale  and  delivery-with  warranty,  but  an  executory  contract 
to  sell  and  deliver  to  the  defendants  one  hundred  barrels 
of  good  and  merchantable  apples.  The  defendants  having 
received  the  apples,  and  not  having  rescinded  the  contract 
on  examination  and  discovery  of  the  defects,  by  a  return, 
or  an  oflfer  to  return  the  property,  or  by  giving  notice  to 
the  plaintiffs  that  they  refused  to  receive  the  same  in  per- 
formance of  the  said  contract,  and  that  the  apples  were 
subject  to  their  order,  have  waived  the  alleged  defects; 
and  their  right  to  recoup  the  damages  arising  thereupon 
does  not  survive  such  acceptance,  ^he  defendants  did 
more.  They  affirmed  the  contract  and  their  acceptance 
of  the  apples  thereunder,  by  a  tender  of  payment  for  the 
apples  wich  they  concede  to  bo  good.  They  plant  them- 
selves squarely  on  the  position  that  there  was  a  delivery 
with  a  warranty.  That  position  cannot  be  sustained  in 
this  case.  (JReed  et  oA.  v.  Randall,  29  N.  T.  Rep.  358.) 
That  being  so,  it  was  not  a  case  that  should  have  been 
submitted  to  the  jury  on  the  questions  connected  with  the 
recoupment,  and  the  court  was  right  in  ordering  a  verdict 
for  the  plaintifE 

The  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
should  be  denied,  with  costs. 

[Bbooxb  Gbitbbal  Tbbx,  November  17, 1868.    M0001,  P.  /.  and  Bomdmrn^ 
^arle$r  and  Murr^^  Justioea.] 
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Eliza  Cruger  vs.  Edward  T.  McClaughrt. 

Although  a  rent  charge  cannot  be  apportioned  by  the  act  of  the  parties,  it 
may  be  by  force  of  the  law.  The  descent  of  lands  from  ancestor  to  heirs  is 
a  transfer  of  title  by  operation  of  law.  The  heirs  take  and  hold  such  inher- 
itance as  tenants  in  common.  Each  of  such  tenants  may  parsue  his  reme- 
dies independent  of  the  other. 

The  owner  of  land*  conveyed  the  same  to  the  defendant's  grantor,  subject  to 
an  annual  rent  charge  thereon,  and  the  right  of  re-entry  in  case  of  non-pay- 
ment of  rent.  The  grantor  died,  leaving  six  heirs.  ITdd  that  one  of  such 
heirs  could  maintain  an  action  of  ejectment,  to  recover  possession  of  her 
one  sixth  of  the  lands,  as  such  heir,  for  non-payment  of  rent,  without  jom- 
ing  the  owners  9f  the  other  five  sixths  as  plaintiffs. 

Whether  the  defendant,  in  such  an  action  is  bound  to  insist  upon  the  non- 
Joinder  of  the  other  owners  as  parties  plaintiffs,  by  demurrer,  or  can  take  the 
objection  by  answer,  although  the  defect  appears  in  the  complaint  t     Quttn, 

THE  plaintiff  is  one  of  six  heirs  at  law  of  John  Kortright, 
deceased,  who  conveyed  the  lands  in  question  to  the 
defendant's  grantor,  subject  to  an  annual  rent  charge 
thereon,  and  the  right  of  re-entry  in  case  of  non-payment 
of  rent.  This  action  of  ejectment  is  brought  by  the  plain- 
tiff to  recover  possession  of  her  one-sixth  of  said  lands  as 
such  heir,  no  rent  having  been  paid  since  1854.  Among 
other  defenses  interposed  is  the  non-joinder  of  the  owners 
of  the  other  five  sixths  as  plaintiffs. 

At  the  close  of  the  plaintiff* 's  case  the  defendant  moved 
for  a  nonsuit,  on  the  ground,  among  others,  of  such  non- 
joinider,  and  the  court  granted  such  motion,  holding  that 
all  persons  interested  in  such  lands  or  rents,  as  or  through 
the  heirs  of  John  Kortright,  should  be  joined  as  plaintiffs, 
in  order  to  recover. 

The  exceptions  were  ordered  heard  at  the  general  term, 
and  the  plaintiff  now  moves  thereon  for  a  new  trial. 

Amaia  J.  Parkerj  for  the  plaintiff. 

Gilbert  ^  Maynard^  for  the  defendant. 

BoARDMAN,  J.  It  is  well  settled  in  the  law  of  this  state, 
that  the  interest  reserved  by  John  Kortright  is  a  heredita- 
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ment,  devisable,  descendible  and  assignable,  like  other 
incorporeal  hereditaments,  and  as  such  is  real  estate, 
within  the  definition  of  the  Ist  Revised  Statutes,  754,  §  27 ; 
that  the  rent  is  not  rent  service  for  want  of  a  reversion  in 
the  grantor,  but  is  a  rent  charge  in  fee,  and  equivalent  to 
a  rent  charge  granted'  by  the  owner  of  tie  land  in  fee ; 
that  the  conveyance  of  John  Kortright  operates  as  an 
assignment  and  not  as  a  lease,  and  leaves  neither  a  rever- 
sion nor  a  possibility  of  reverter;  that  the  covenants  of 
the  grantee  run  with  the  land ;  that  the  interests  of  both 
grantor  and  grantee,  in  case  of  intestacy,  descend  to  the 
heirs,  and  do  not  go  to  the  administrators ;  and  that  the 
heir  of  the  grantor  may  have  ejectment  under  the  right 
of  re-entry  given  in  case  of  non-payment  of  rent.  (  Van 
Rensselaer  v.  Heady  26  N,  Y.  Rep.  558.  Van  Rensselaer  v. 
Eays,  19  id.  68.  DePeyster  v.  Michael,  6  id.  467.  Van 
Rensselaer  v.  Slingerland,  26  id.  580.)  It  has  also  been 
decided  that  when  the  right  of  re-entry  is  not  dependent 
upon  a  deficiency  of  suflicient  goods  and  chattels  whereon 
to  make  distress,  no  notice  of  an  intention  to  re-enter  need 
be  given,  under  the  act  of  1846.  The  commencement  of 
an  action  of  ejectment  stands  instead  of  a  demand  of  the 
rent  in  arrear  and  of  a  re-entry  on  the  demised  premises. 
(JIasford  v.  Ballard^  MS.  Court  of  Appeals,  Woodruff,  J.) 

It  remains  for  us  to  consider  whether  the  plaintiff*,  being 
the  owner  by  descent  of  one  sixth  of  the  rents  charged  and 
of  the  right  of  re-entry  for  their  non-payment,  can  main- 
tain this  action,  without  joining  the  owners  of  the  five 
sixths  with  her  as  plaintifl&.  In  other  words,  are  the  rents 
apportioned  among  the  six  heirs  of  John  Kortright, 
deceased,  by  his  death  intestate,  or  must  all  unite  in  any 
remedy  for  non-payment  If  the  conveyance  in  this  case 
had  not  been  in  fee,  but  for  years  or  some  limited  time,  a 
reversion  would  have  existed  in  favor  of  Kortright,  and 
would  have  descended  to  his  heirs..  In  that  case  there  is 
no  doubt  the  rents  would  have  been  apportioned  among 
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his  heirs ;  each  would  have  had  a  several  right  of  action, 
and  each  would  have  been  a  landlord  as  to  his  interest  so 
severed  by  the  death  of  Kortright,  and  the  tenancy  in 
common  which  followed.  (Janei  v.  Felchy  3  Botw.  63. 
Gilbert  on  Rent,  172.  OroBhy  v.  Loop,  15  III  R.  627,  cited 
in  3  Boiw.  Menniker  v.  Turner,  4  Bairn.  ^  Ore89,  157. 
Reed  v.  Ward,  22  Penn.  R.  144.)  Indeed  there  is  no  con- 
troversy that  such  is  the  law  in  the  case  supposed.  (3  Kent*$ 
Com.  469,  470.  2  Wash,  on  Real  Estate,  18.)  But  it  is 
claimed  by  the  defense  that  the  same  rule  does  not  apply 
in  case  of  tenants  in  common  of  an  incorporeal  heredita- 
ment, of  rents  charged  in  fee  and  no  reversion.  There  is 
certainly  no  distinction  in  the  use  or  effect  of  the  remedy 
by  ejectment  in  the  two  cases.  In  neither  case  is  the 
lease  avoided  by  the  breach  of  the  condition.  It  is  only 
avoided  at  the  election  of  the  lessor,  and  unless  he  so  elects, 
the  estate  continues  in  the  tenant  or  grantee.  If  he  elects 
to  avoid  it,  he  acquires  in  either  case  by  his  remedy  an 
absolute  title  to  the  property ;  in  one  case  by  the  merger 
of  the  rent  charge,  the  term  and  the  reversion,  and  in  the 
other  by  the  merger  of  the  rent  charge  and  the  fee.  The 
result  is  the  same  in  each,  but  there  is  a  difference  in  the 
interests  merged  to  attain  it.  Ho  distinction,  therefore, 
arises  frond  the  nature  of  the  proceeding.  Nor  is  there 
any  thing  in  the  law  which  makes  the  interest  indivisible 
in  one  case  and  divisible  in  the  other.  It  is  as  absurd  for 
one  tenant  in  common  of  a  rent  charge  with  reversion  to 
bring  ejectment  as  for  the  plaintiff^,  in  this  case.  By  the 
severance  and  apportionment  of  the  rent  the  owner 
becomes  entitled  to  his  several  portion  of  the  land.  To 
the  extent  of  his  interest  the«lease  is  forfeited,  and  his 
share  is  thereafter  held  in  common  by  him  and  the  lessee 
according  to  their  several  interests.  There  seems,  there- 
fore, no  reason  why  rents  should  not  be  apportioned  in  the 
one  case  as  well  as  in  the  other. 
This  view  seems  the  more  reasonable  since  oar  courts 
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of  appeal  recognize  no  practical  distinction  between  rights 
of  re-entry  for  non-payment  of  rent  in  cases  of  assignment 
in  fee,  and  in  cases  of  leases  for  life  or  years  with  rever- 
sion. (  Van  Rensselaer  v,  Slingerland^  26  N,  T.  Bep.  580. 
Same  v.  Beed^  Id.  558.  Same  v.  Snyder ^  13  id,  299.  Same 
V.  Bally  19  id,  100.)  In  each  case  ejeafcment  may  be 
maintained,  and  the  recovery  o|  the  property  leased  or 
assigned  in  fee  is  allowed.  In  both  cases  the  title  to  the 
lands  revests  in  the  lessor  or  grantor,  and  as  perfectly 
where  no  reversion  exists  as  in  a  case  of  reversion.  What- 
ever, then,  may  be  the  nature  of  the  interest  of  the  plain- 
tiff in  this  case  in  the  lands,  the  result  of  her  action  gives 
her  the  fee  as  absolutely  as  though  she  were  a  reversioner. 
It  is  impossible  to  distinguish  the  cases  in  the  nature  of 
the  remedy  or  the  efficiency  of  the  relief  that  will  be 
granted.  It  is  undoubtedly  true  that  a  rent  charge  cannot 
be  apportioned  by  the  act  of  the  parties.  But  it  may  be 
by  force  of  the  law.  And  such  is  the  rule  as  to  any  con- 
dition in  a  deed.  The  descent  of  lands  from  ancestor  to 
heirs  is  a  transfer  of  title  by  operation  of  law.  The  heirs 
take  and  hold  such  inheritance  as  tenants  in  common. 
Each  of  such  tenants  may  pursue  his  remedies  independ- 
ent of  the  others.  (2  R.  8.  341,  §  11.  1  Wash.  Real  Pr. 
437y  438.)  No  distinction  is  made  as  to  the  character  of 
the  inheritants,  whether  it  be  lands,  tenements  or  hereditar 
ments,  corporeal  or  incorporeal. 

If,  however,  tenants  in  common  join  in  a  demise,  all 
must  join  in  the  remedy,  (Becker  v.  Livingston,  15  John. 
478 ;)  and  so  too  in  case  of  an  injury  to  the  possession. 
Since,  then,  their  rights  as  tenants  in  common  under  an 
inheritance  are  severable,  it  follows,  almost  of  necessity, 
that  they  can  sever  in  pursuing  any  remedy  to  enforce 
their  rights. 

The  case  of  Oole  v.  Patterson^  (25  Wend.  456,)  is  an 
authority  in  point  to  show  a  severance  in  law  among  heirs, 
tenants  in  common  of  a  rent  charged  upon  a  conveyanoe 
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in  fee  by  the  ancestor.  It  was  there  held  that  the  rents 
were  apportioned  among  the  heirs,  and  that  one  of  them 
might  bring  ejectment  for  his  proportion  upon  a  re-entry 
for  non-payment  of  rent.  This  authority  is  cited  and 
approved  by  Hoftman,  J.  in  Jones  v.  Felch^  (3  Bosw.  63.) 
Jackson  v.  Topping^  (1  Wend.  388,)  is  an  analogous  case  of 
a  deed  in  fee  with  right  o^  re-entry  upon  a  condition  sub- 
sequent which  was  broken.  After  the  death  of  the  grantor, 
one  of  his  heirs  brought  ejectment  for  his  share,  and  recov- 
ered. It  is  true  the  question  involved  in  this  case  was  not 
presented  by  counsel,  or  decided  by  the  court,  but  that 
fact  is  some,  though  slight,  evidence  against  the  force  and 
effect  of  the  objection.  To  the  same  effect  is  the  case  of 
Bowen  v.  Bowen^  (18  Conn,  Rep.  535.  1  Wash  on  Real 
Prop.  337.    2  id.  16.) 

My  attention  has  not  been  called  to  a  single  modem 
case  which  sustains  the  defendants'  position.  On  the 
contrary  the  statutes  of  our  state,  and  the  decisions  of  our 
courts  in  analogous  cases,  indicate  that  this  action  was 
properly  brought,  and  that  the  judge  erred  in  nonsuiting 
the  plaintiff*,  for  the  non-joinder  of  the  other  tenants  in 
common,  as  parties  plaintiff. 

In  view  of  the  foregoing  conclusions,  it  becomes  un- 
necessary to  decide  whether  the  defendant  was  bound  to 
insist  upon  the  non-joinder  of  the  other  owners  as  parties 
plaintiffs,  by  demurrer,  or  can  rely  upon  the  same  objection 
by  answer,  although  the  defect  appears  in  the  complaint 

For  the  error  aforesaid,  a  new  trial  should  be  granted ; 
costs  to  abide  event 

Parker,  J.  concurred. 

Balcom,  J.  concurred ;  and  also  thought  the  objection 

could  only  be  taken  by  demurrer. 

New  trial  granted. 

[Bbooxb  Gbvebal  Tbbm,  Norember  17, 1868.    BOmi^  P.  «r.  and 
nd  Fisrkir,  JuBtioes.] ' 
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Where  an  application  and  sanrny  is  made,  by  the  insured,  to  accompany  a 
policy  of  insurance,  or  is  referred  to  as  forming  a  part  of  such  policy,  sach 
application,  sarvey  and  policy  are  to  be  construed  together,  as  parts  of  one 
entire  contract. 

Three  separate  surreys  of  property  had  been  made,  prior  to  the  issuing  of  the 
policy  in  suit,  and  were  on  file  in  the  ofiSce  of  the  company's  agent;  the 
earliest  bearing  date  in  1860,  and  the  latest  in  1868.  All  of  these  were 
signed  by  persons  other  than  those  insured  under  the  policy  in  suit.  All 
were  made  under  circumstances  wholly  different  from  those  existing  when 
such  policy  was  issued,  in  February,  1865,  and  the  persons  insured  in  such 
policy  had  no  knowledge,  when  they  took  the  same,  of  any  of  the  prior 
applications  or  surreys,  although  they  knew  the  property  had  been  insured. 
The  agent,  if  Jie  had  any  knowledge  of  the  former  applications  and  surreys, 
also  knew  they  were  so  defective  and  incorrect  as  to  make  the  policy  sued 
on  worthless  to  the  insured.  Seldy  that,  under  these  circumstances,  it  was 
not  to  be  presumed  that  either  party  entered  into  the  contract  of  insurance 
in  question  in  view  of,  or  subject  to,  former  surreys,  the  contents  of  which 
were  either  unknown  to  the  parties,  or  were  known,  to  be  fittal  to  the 
efficiency  and  ralidity  of  the  policy  issued. 

SMt  tUtOf  that  the  insured  were  not  identified  with  surveys  previously  filed  by 
other  parties,  in  such  a  manner  as  to  estop  them  from  denying  that  the  rep- 
resentations in  such  surveys  were  theirs,  or  that  they  were  responsible 
therefore. 

Extrinsic  evidence  may  always  be  adduced  to  ascertam  the  interests  intended 
to  be  insured,  and  a  survey  may  be  had  in  accordance  with  such  prooft. 

The  expression,  "  Estate  of  Daniel  Ross,"  in  a  policy,  is  indefinite,  uncertain, 
and  without  any  specific  legal  significance.  But  its  signification  may  be 
shown  by  parol,  or  by  any  circumstances  surrounding  the  case,  and  tending 
to  elucidate  the  purpose  of  the  parties.  Parol  evidence  may  be  given  to 
establish  who  were  the  parties  really  insured,  and  such  parties  may  recover 
on  the  policy,  though  not  the  nominal  parties  thereto,  or  named  therein. 

Thus,  if  the  evidence  shows,  conclusively,  that  such  insurance  was  effected  for 
the  benefit  of  the  widow,  heirs  at  law  and  next  of  kin  of  the  person  named, 
they,  or  their  assignee,  may  recover  upon  the  policy. 

Under  an  executory  contract,  by  the  widow  of  a  deceased  owner  of  real  and 
personal  property,  and  the  guardian  of  his  inftmt  heirs,  to  sell  such  property 
to  the  plaintiff  as  soon  as  the  necessary  authority  could  be  obtained  Arom 
the  court,  for  the  special  guardian  of  the  infant  heirs  to  convey,  the  plaintiff 
went  into  possession  of  the  premises  as  tenant  of  the  estate,  at  a  specified 
rent.  The  property  was  insured  by  the  defendant  in  the  name  of  the 
deceased's  "  estate,"  and  before  any  conveyance  was  made,  the  same  was 
destroyed  by  fire.  Sddt  that  the  contract  was  not  one  which  could  be  8p»- 
dflcally  enforced  by  the  plaintiff;  nor  did  he  acquu«  any  legal  or  equitabU 
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title  to  the  property,  or  become,  in  any  sense,  the  owner  of  it.  That  he  bad 
no  equities,  no  insurable  interest,  nothing  at  risk,  and,  consequently,  suf- 
fered no  loss ;  but  that  the  estate  of  the  deceased,  by  such  loss,  acquired  a 
right  of  acti<Hi  to  recover  the  amount  insured,  up  to  the  value  of  the  property 
destroyed. 

Mddy  alaOf  that  a  deed  of  the  property,  subsequently  executed  by  the  special 
guardian  appointed  for  that  purpose,  was  an  exception  to  the  rule,  that,  on 
Judicial  sales,  the  deed  takes  effect,  by  relation,  from  a  time  antecedent  to 
the  date ;  inasmuch,  as  by  the  contract  between  the  parties,  it  was  not  to 
take  effect,  as  a  contract  of  sale,  until  the  deed  was  executed  and  delivered, 
but  was,  up  to  that  time,  a  lease  of  the  property.  And  whatever  the  law 
may  be,  in  the  absence  of  a  contract,  parties  may  control  its  operation  by 
their  contract. 

When  there  is  no  valid  contract  for  the  sale  of  real  estate,  there  can  be  no 
relation  to  one. 

Where  property  contracted  to  be  sold,  after  being  insured,  was  destroyed  by 
fire  before  any  delivery  or  conveyance,  in  consequence  of  which  the  vendors 
weare  unable  to  perform,  and  the  purchaser  was  unwilling  to  perform,  by 
taking  what  was  left,  and  paying  the  price  originally  agreed  upon,  a  and  new 
contract  was  made,  by  which  the  purchaser  took  what  was  left  of  the  prop- 
erty, and  an  assignment  of  the  rights  of  action  on  the  policy  of  insurance,  in 
lieu  of  the  real  and  personal  pro|»erty  agreed  to  be  sold ;  Stidy  that  this  was 
not  the  performance  of  the  old,  but  the  making  and  executing  of  a  substi* 
tuted  contract ;  and  that  there  could  be  no  principle  of  subrogalion  i^plica- 
ble  to  the  case,  in  the  interest  of  the  vendors. 

Mfldf  aUot  that  the  purchaser,  as  assignee  of  the  policy,  was  entitled  to  recover 
Ihe  amount  of  the  policy,  provided  the  value  of  all  the  property  destroyed 
equaled  or  exceeded  the  amount  insured  therein. 

In  construing  a  policy  of  insurance,  the  written  part  is  to  prevail  over  that 
which  is  printed. 

If  no  request  is  made,  on  the  trial,  that  a  matter  be  submitted  to  the  jury,  u  a 
question  of  fiict,  the  objection  that  it  was  not  submitted,  cannot  be  taken 
onappeaL 

THIS  action  was  brought  to  recover  on  a  fire  insui^nce 
policy  of  $3000,  $835  of  which  sum  was  upon  the  build- 
ings and  fixed  machinery  of  a  Kew  Berlin  cotton  mill, 
and  "  $2165  on  movable  machinery  therein,  as  per  survey 
on  file  at  the  office  of"  the  defendants'  agent.  This  policy 
was  given  by  the  defendants  to  ^^  estate  of  Daniel  Boss," 
and  the  defendants  had  notice  of  $23,000  insurance,  in  all, 
upon  the  same  property- 
Some  time  before  the  death  of  Daniel  Ross,  he  had 
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obtained  a  like  insurance  on  the  same  property,  and  at 
that  time  a  survey,  referred  to  above,  had  been  made  out, 
showing  the  exposures  of  the  property,  and  filed  with  the 
insurance  agent.  After  the  death  of  Daniel  Boss,  and  on 
the  27th  of  February,  1865,  the  policy  in  suit,  with  others, 
was  issued  for  the  benefit  of  the  widow  and  heirs.  The 
issuing  of  the  new  policies  in  lieu  of  the  renewal  of  the  old 
policies,  was  the  act  of  the  agent. 

On  the  29th  of  May,  1865,  a  contract  was  made  between 
Boss'  widow  and  Tew,  guardian,  for  the  sale  of  all  the  in- 
sured property  to  the  plaintiff  for  $23,000,  as  soon  as  a 
special  guardian's  deed  could  be  procured  through  the 
courts,  and  in  the  meantime  the  plaintiff  was  to  enter  into 
possession  of  the  premises  and  hold  them  as  the  tenant  of 
the  estate,  at  the  rate  of  $1500  per  annum  rent,  until  the  deed 
was  executed  and  delivered.  At  this  date  Tew  was  the 
general  guardian  of  the  children  and  had  been  appointed 
their  special  guardian,  but  had  not  yet  been  authorized  by 
the  court  to  contract  for  the  sale  of  the  real  estate.  Oa 
the  third  of  June,  following.  Tew  was  authorized  to  con- 
tract for  the  sale  of  the  real  estate  for  not  less  than  $10,000, 
and  reported  that  he  had  made  a  contract  for  that  price, 
though  no  other  contract  than  that  of  May  29th,  appears 
to  have  been  made.  On  the  same  day,  (June  3d,)  Tew's 
report  was  confirmed  and  he  was  directed  to  convey  the 
interest  of  said  infants  to  the  plaintifi;^  ^^  upon  his  complying 
with  the  terms  and  conditions  upon  which  by  said  agree- 
ment the  deed  was  to  be  delivered."  These  reports  and 
orders  were  not  filed  or  entered  till  November  3,  1865. 
The  plaintiff  went  into  the  possession  of  the  property  in- 
sured. May  29th,  but  before  the  proceedings  for  the  sale  of 
the  infants'  interest  in  the  real  estate  were  perfected  by  the 
execution  and  delivery  of  the  deed  of  the  special  guardian 
and  widow,  the  property  was  destroyed  by  fire  on  the  28th 
day  of  June,  1865.  On  the  4th  of  November,  1865,  the 
widow  and  the  special  guardian  for  the  heirs  of  Boss  con- 
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veyed  the  title  of  the  real  estate  to  the  plaintiff,  and  at  the 
same  time  assigned  to  him  their  claims  for  losses  under 
this  and  other  policies,  the  plaintiff  paying  therefor  the 
sum  of  $22,000,  besides  rent  from  the  29th  of  May. 

This  action  was  commenced  about  December  1,  1865, 
and  resulted  in  a  verdict  for  the  plaintiff  for  $3366.32. 
The  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  general  term. 

JJ.  L.  Comstock  ^  E.  0.  Lapham.  for  the  defendants. 

J,  E.  Dewei/y  for  the  plaintiff 

By  the  Court,  Boardman,  J.  Objection  by  the  defend- 
ants was  made  to  the  decision  of  the  judge,  holding  that 
the  application  and  survey  of  1863,  made  by  Daniel  Ross, 
should  not  be  deemed  or  taken  to  be  a  warranty  on  the 
part  of  the  estate  of  Daniel  Ross,  deceased,  in  1865.  There 
can  be  no  doubt  that  when  an  application  and  survey  is 
made  by  the  insured,  to  accompany  a  policy,  or  is  referred 
to  as  forming  a  part  of  such  policy,  such  application,  sur- 
vey and  policy  are  to  be  construed  together  as  part  of  one 
entire  contract  {Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y,  Rep. 
136.) 

In  this  case  three  separate  surveys  of  the  property  in 
question  had  been  made  prior  to  the  issuing  of  the  policy 
in  suit,  and  were  on  file  in  the  office  of  the  company's 
agent,  the  earliest  bearing  date  in  1860  and  the  latest  in 
1863.  All  of  these  were  signed  by  other  persons  than 
those  insured  under  this  policy.  All  were  made  under 
circumstances  wholly  different  from  those  existing  in 
February,  1865.  Nor  is  it  claimed  or  pretended  that  the 
parties  insured  under  the  policy  of  1865  had  any,  even  the 
slightest,  knowledge  of  any  of  the  prior  applications  or 
surveys.  They  knew  the  property  had  been  and  desired 
it  should  continue  to  be  insured.     They  therefore  applied 
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for  policies  upon  the  property  in  its  then  position,  not  then 
being  in  use.  The  agent  of  the  insurance  companies  knew 
the  mills  were  not  running,  and  if  he  had  any  knowledge 
of  the  former  applications  and  surveys  he  also  knew  they 
were  so  defective  and  incorrect  as  to  make  the  policy 
worthless  to  the  insured.  Under  such  circumstances  it 
would  be  absurd  to  suppose  that  either  party  entered  into 
this  contract  of  insurance  in  view  of  or  subject  to  former 
surveys,  the  contents  of  which  were  either  unknown  to 
the  parties  or  were  known  to  be  fatal  to  the  efficiency  and 
validity  of  the  policy  issued.  In  the  construction  of  con- 
tracts courts  will  always  bring  them  as  near  to  the  actual 
meaning  of  the  parties  as  the  language  used  and  the  rules 
of  law  will  permit.  (2  Par9,  on  Cont  494.)  The  subject 
matter,  the  position  of  the  parties  and  the  intention  and 
purpose  of  those  making  the  contract,  are  often  guides  to 
its  construction.  The  contract  should  be  supported  rather 
than  defeated,  whenever  it  can  be  done  by  a  fair  and 
rational  construction  of  the  language  used.  (2  id.  503,  ^c. 
and  cases  cited.  Soffman  v.  JEtna  Ins,  Co,,  32  N,  T.  Bep. 
405.)  In  the  case  at  bar  the  survey  is  referred  to  in  that 
portion  of  the  policy  which  is  written  in  and  is  plainly  and 
simply  the  means  used  to  identify  and  describe  the  prop- 
erty to  be  insured.  This  is  the  more  apparent  since  the 
reference  by  its  terms  refers  to  no  particular  survey,  though 
three,  made  at  different  times,  of  the  same  property,  were 
on  file  at  the  agent's  office.  The  printed  allusions  subse- 
quently made  in  the  body  of  the  policy  are  such  as  are 
always  used,  even  where  no  survey  is  made,  and  in  such 
case  that  which  is  written  shall  prevail  over  that  which  is 
printed.  (17  N.  T.  Rep.  194.)  It  is  quite  evident  that  the 
insured  made  no  formal  application,  furnished  no  survey 
of  the  premises,  which  could  or  ought  to  impair  the  validty 
of  their  policy.  Nor  are  they  in  any  way  identified  with 
surveys  before  that  time  filed  by  other  parties,  in  such  a 
manner  as  to  estop  them  from  denying  that  the  representa- 
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tions  in  such  surveys  wer6  theirs,  or  that  they  are  respon- 
sible therefor.  {Harper  v.  Albany  Ins.  Co.,  17  N.  T.  Repi 
194.  Ames  v.  New  York  Union  Ins.  Co.,  14  id.  253.  Eoff- 
man  v.  ^tna  Ins.  Co.,  32  id.  405.  Rapalee  v.  Stewart,  27  ti 
315.) 

Even  if  these  views  be  incorrect,  it  was  at  most  a  ques- 
tion of  fact  to  be  determined  by  the  jury ;  and  as  there 
was  no  request  that  such  question  be  so  submitted,  no 
available  exception  is  presented  for  consideration.  {Barnes 
v.  Ferine,  12  N.  Y.  Rep.  18.) 

A  further  objection  is  taken  by  the  defendants,  that  this 
insurance  was  between  the  defendants  and  the  '^  estate  of 
Daniel  Ross;**  that  the  "estate  of  Daniel  Ross,"  means  in 
law  "  Mary  Ross,  administratrix,  &c.  of  Daniel  Ross,"  &c; 
and  that  she,  as  such  administratrix,  had  no  insurable 
interest  in  the  real  estate ;  wherefore  the  recovery  for  loss 
upon  the  realty  was  excessive  and  unwarranted. 

This  position  can  not  be  maintained  either  by  reason  or 
authority.  What  has  heretofore  been  said  in  regard  to 
the  principles  governing  the  construction  of  contracts  is 
equally  applicable  here.  The  intent  of  the  parties,  as 
expressed  in  the  contract,  and  as  understood  by  them 
when  it  was  made,  should  control,  and  in  all  cases  where 
the  words  are  equivocal,  or  of  doubtful  signification,  they 
should  be  construed  against  him  who  undertakes.  {Adams 
V.  Warner,  23  Verm.  Rep.  411.  Love  v.  Pares,  13  East,  80, 
Bailey,  J.)  It  is  apparent  that  both  parties  proposed  and 
intended  by  the  words  used,  to  insure  the  building  and 
fixed  machinery,  for  that  is  done  by  the  words  of  the  policy. 
As  the  heirs  had  the  chief  interest  in  the  realty,  it  can 
fairly  be  presumed,  without  the  aid  of  extrinsic  evidence, 
that  such  insurance  was  effected  for  their  benefit  If, 
however,  there  was  any  doubt  about  the  justness  of  such 
presumption,  the  evidence  shows  conclusively  that  such 
insurance  was  effected  for  the  benefit  of  the  widow,  heirs- 
ftt-law  and  next  of  kin  of  the  deceased.    Extrinsic  evidence 
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may  always  be  adduced  to  ascertain  the  interests  intended 
to  be  insured,  and  a  recovery  may  be  had  in  accordance 
with  such  proofe.  {Lee  v.  Adsity  37  N.  T.  Bep.  78.)  The 
expression  ^^  estate  of  Daniel  Ross"  is  indefinite,  uncertain 
and  without  any  specific  legal  significance.  But  its  signifi- 
cation may  be  shown  by  parol,  or  by  any  circumstances 
surrounding  the  case  and  tending  to  elucidate  the  purpose 
of  the  parties.  That  was  done  in  Herkimer  v.  Rice^  (27 
N.  Y.  Rep.  163,)  and  in  CoUmm  v.  Lansing,  (46  Barh,  37.) 
It  certainly  cannot  be  contended  that  an  insurance  com- 
pany may  take  the  premiums  for  an  insurance  of  real 
estate,  and  pretend  to  make  the  insurance  as  in  this  case, 
and  then  turn  around  and  insist  that  it  is  not  liable  be- 
cause it  insured  the  estate  of  a  deceased  person  and  not 
his  heirs.  (Springsteen  v.  Samson^  32  JST.  F.  Rep.  703. 
Hooper  v.  Hudson  River  Insurance  Company,  17  id.  424. 
BHwell  V.  NoHhwestem  Insurance  Company,  19  id.  179. 
S.  C  24  id.  302.  Catlett  v.  Pacific  Insurance  Company, 
1  Wend.  561 ;  affirmed,  4  id.  75.)  These  cases,  and  others 
which  might  be  cited,  show  that  parol  evidence  may  be 
given  to  establish  who  were  the  parties  really  insured, 
and  that  such  parties  may  recover  on  the  policy,  though 
not  the  nominal  parties  thereto,  or  named  therein. 

Again,  it  was  objected  that  the  property  in  question  had 
been  sold  and  transferred  to  the  plaintiff  before  the  loss, 
whereby  the  policy  became  void.  By  the  contract  of 
May  29, 1865,  the  title  to  this  prbperty,  real  and  personal, 
was  to  be  given  to  the  plaintiff,  so  soon  as  the  necessary 
authority  could  be  obtained  from  the  court  for  the  special 
guardian  of  the  minor  heirs  to  convey,  but  it  was  a  part 
of  the  provisions  of  the  same  contract  that,  until  such 
deed  was  executed  and  delivered  the  plaintifiT  should  hold 
such  property,  real  and  personal,  as  the  tenant  of  the 
owners,  paying  a  specific  rent  therefor.  Under  this  con- 
tract the  plaintiff  went  into  possession,  and  was  still  so  in 
possession  when  the  fire  occurred.    It  is  not  contended 
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that  the  contract,  when  made^  was  valid  otherwise  than  as 
a  lease  of  the  realty,  or  that  Tew  then  had  any  right  to 
make  a  contract  for  a  conveyance  of  the  infants'  interests. 
It  was  not  a  contract  which  could  be  specifically  enforced 
by  the  plaintiff,  nor  did  the  plaintiff  acquire  any  legal  or 
equitable  title.  When  Tew  afterwards  obtained  from  the 
court  a  power  to  contract,  and,  upon  his  report,  a  power  to 
convey,  no  new  contract  had  in  fact  been  made.  The  only 
contract,  was  the  executory  contract  for  the  sale  of  the 
real  and  personal  property,  given  May  29.  Now,  after 
this  full  authority  had  been  given  to  Tew  to  convey,  and 
before  the  conveyance  was  in  fact  made,  all  of  the  personal 
property  and  a  valuable  part  of  the  real  estate  had  been 
destroyed  by  fire.  Mrs.  Ross  and  Tew  were  then  in  no 
situation  to  perform  their  contract.  The  personal  property 
had  been  destroyed.  They  could  not,  even  if  their  con- 
tract had  been  valid,  have  compelled  the  plaintiff'  to  take 
what  was  left  and  pay  for  the  whole. 

Hence  the  plaintiff  was  in  no  sense  the  owner  of  the 
property  in  question.  He  had  no  equities,  no  insurable 
interest,  nothing  at  risk,  and  consequently  suffered  no 
loss.  The  estate  of  Ross  by  such  loss  acquired  a  right  of 
action  to  recover  the  amount  insured  up  to  the  value  of 
the  property  destroyed. 

It  is  undoubtedly  true,  as  claimed  by.  the  defendants,  that 
if  the  widow  and  heirs  of  Ross  had  contracted  to  sell  and 
transfer  the  title  to  this  property  to  the  plaintiff,  the  loss 
would  have  been  his,  to  the  extent  of  the  purchase  money 
paid,  and  if  the  whole  consideration  had  been  paid  the 
policy  is  at  an  end.  But  until  the  purchase  money  is 
fully  paid,  the  insured  still  retains  an  interest  in  the 
policy,  equivalent  to  the  amount  unpaid,  {^tna  Ins.  Co. 
V.  jT^ter,  16  Wend.  385.)  It  is  clear,  however,  that  this 
principle  does  not  apply  unless  the  defendant's  claim  is  well 
founded ;  that  the  deed  given  in  November,  1865,  ope- 
rates by  relation  back  to  the  time  when  the  contract  of 
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sale  was  confirmed  by  the  court.  K  it  be  true  that  a  sale 
of  infants'  real  estate  is  of  the  character  of  those  judicial 
sales  where  the  deed  takes  efiect  by  relation  from  a  date 
antecedent  to  its  date,  {McLaren  v.  Hartford  Ina.  Co.  1 
Seld.  151 ;  Gates  v.  SmUhy  4  JEdw.  Ch.  702,)  this  case  must 
form  an  exception,  because  by  the  contract  between  the 
parties  it  was  not  to  take  efiect  as  as  a  contract  of  sale  until 
the  deed  was  executed  and  delivered.  Up  to  that  time,  it 
was  a  lease  of  the  property.  "Whatever  the  law  may  be 
in  the  absence  of  a  contract,  parties  may  control  its  opera- 
tion by  their  contract.  In  this  case  it  is  provided  that  the 
deed  shall  not  relate  back,  but  shall  take  efiPect  from  its 
delivery  only.  Besides,  there  was  no  vali^  contract  for 
the  sale  of  the  real  estate,  and  hence  there  could  be  no 
relation  to  one.  And  again  the  personal  property  con- 
tracted to  be  sold  had  ,been  wholly  destroyed  before  any 
delivery  under  a  sale,  and  as  there  was  but  one  contract  for 
both  real  and  personal,  the  Ross  estate,  became  unable  to 
perform.  {Herring  v.  Hoppocky  15  N.  Y,  Bep.  409.  Has- 
hrouek  v.  Lounshury^  26  id.  598.)  The  plaintifi'  was  unwil- 
ling to  perform  by  taking  what  was  left  and  paying  the 
price  originally  agreed  upon.  {Smith  v.  McOlusket/y  45 
Barb.  610.)  A  new  contract  was  thereupon  made,  by 
which  the  plaintiff  took  what  was  left  of  the  property 
and  an  assignment  of  the  rights  of  action  on  policies  of 
insurance  in  lieu  of  the  real  estate  and  personal  property 
described  in  the  contract  of  May  29,  1865.  This  was  not 
the  performance  of  the  old,  but  the  making  and  execut- 
ing of  a  substituted  contract  {Tompkins  v.  Dudley ^  25 
N,  T.  Bep.  272.     Murray  v.  Bichards,  1  Wend.  58.) 

If  I  am  so  far  correct  in  my  reasoning,  there  can  be  no 
principle  of  subrogation  applicable  to  this  case  in  the 
interest  of  the  defendants.  It  also  follows  that  the  plain- 
tiff*, as  assignee  of  this  policy,  is  entitled  to  recover  the 
amount  of  the  policy,  provided  the  value  of  all  the  prop- 
erty destroyed   equals  or  exceeds  the  amount  insured 
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thereon.  The  amonnt  of  the  purchase  money  expressed 
in  the  contract  is  not  conclnsive  of  value.  That  subject 
was  fairly  submitted  to  the  jury,  and  their  verdict  is  con- 
clusive thereon. 

The  conclusion  I  have  reached  results  in  the  refusal  of 
the  defendant's  motion  for  a  new  trial,  with  costs,  and  an 
order  for  judgment  in  favor  of  the  plaintiff  upon  the  ver- 
dict, with  costs. 

All  the  justices  concurring,  judgment  accordingly. 

[Baoom  Obnbbal  Tbbk,  Norember  17, 1868.  Baleam,  P.  /.  and  Board- 
mm,  Parker  and  Murray,  Justices.] 


ill  fsmtmovinm* 


Hon.  henry  WELLES, 

A  justice  of  the  Supreme  Court,  for  the  seventh  judicial  district, 
from  the  organization  of  the  court  under  the  present  constitution,  in  July, 
1 847,  died,  at  his  residence  in  Penn  Yan,  January  — ,  1 868,  in  the  seventy- 
fourth  year  of  his  age. 

At  an  adjourned  meeting  of  the  members  of  the  bar  of  the  county  of. 
Monroe,  held  in  the  Supreme  Court  room  in  the  city  of  Rochester,  soon 
after  his  death,  Hon.  £.  Darwin  Smith,  presiding,  the  committee  on 
resolutions,  (Messrs.  H.  R.  Selden,  J.  C.  Chumasero,  Harvey  Hum- 
phrey, Alfred  Ely,  Jerome  Fuller,  Geo.  F.  Danforth  and  William  F. 
Cogswell,)  reported  a  series,  prepared  by  their  chairman,  Ex-Judge 
Selden,  which  were  read  as  follows : 

The  bar  of  Monroe  county,  deeply  deploring  the  death  of  the  Hon. 
Henry  Welles,  long  endeared  to  them  in  all  the  associations  of  profes- 
sional life,  and  desiring  to  expeess  their  regard  for  his  memory  and  their 
estimate  of  his  character  as  a  man  and  a  jurist,  do  resolve 

That  in  the  decease  of  Judge  Welles,  the  legal  profession,  not  only  of 
thb  county  and  district,  but  of  the  state,  have  lost  a  judicial  officer  whose 
ability  and  integrity,  exhibited  during  many  years  of  faithful  service,  have 
secured  their  unwavering  confidence  and  esteem. 

That  all  who  have  been  acquainted  with  his  judicial  career  will  hold 
in  gratefiil  remembrance  his  courtesy  and  kindness,  which  were  never 
wanting,  but  were  especially  manifested  towards  the  young  and  the  timid ; 
and  they  will  never  cease  to  respect  the  just  views  of  professional  honor 
and  rectitude  which  were  well  exempliiied  in  his  long  professional  and 
judicial  life. 

Vol.  LL  42 


658  IN  MEMORIAM. 

That  while  we  desire  to  express  our  admiration  of  his  high  qualities 
as  a  jurist,  we  cannot  but  feel  that  the  reports  of  his  judicial  dedsions 
will  hand  down  to  posterity  more  enduring  evidence  of  those  high  oualr 
ities  than  will  be  furnished  by  any  declarations  which  we  can  make. 

That  the  private  and  social,  as  well  as  the  professional  and  judicial 
character  of  the  deceased,  afforded  an  example  worthy  of  all  commenda- 
tion. 

Resolved,  That  a  copy  of  these  resolutions,  signed  by  the  chairman 
and  secretary,  be  furnished  to  the  family  of  the  deceased. 

Resolved,  That  a  committee  of  three  members  of  the  bar  be  appointed 
to  present  these  resolutions  at  the  next  session  of  the  general  term  of  the 
Supreme  Court  in  this  district,  and  to  ask  that  they  be  entered  on  the 
minutes  of  that  court. 

The  adoption  of  the  resolutions  having  been  moved  and  seconded, 
Judgp  Sblden  said : 

Mr.  Chairman :  Ifl  were  able  to  speak,  and  to  say  what  this  occasion 
really  calls  for,  I  should  be  very  willing  and  happy  to  do  so ;  but  my 
health  is  such  that  it  is  impossible  for  me  to  talk  to  any  considerable 
extent.  I  can  only  say,  sir,  that  it  is  very  seldom  that  a  member  of  the 
profession,  whether  on  the  bench  or  off,  has  been  taken  away,  whose  loss 
or  death  has  been  so  universally  regretted.  Whatever  may  be  said  of 
Judg?  Welles,  I  think  this  can  certainly  be  said,  that  he  has  left  no 
enemies.  Although  he  never  lacked  firmness  in  the  discharge  of  his  duty, 
he  was  so  careful,  paini-taking,  observant  and  conscientious  in  doing  it, 
that  every  man,  whether  successful  or  unsuccessful  before  him,  was 
satisfied  that  he  had  fldfilled  his  duty  honestly,  and  thoughtfully,  and  with- 
out respect  to  persons,  either  of  the  parties  or  counsel.  He  was  most 
conscientious — a  man  of  strict  integrity — ^and  that  was  his  conspicuous 
characteristic  throughout  his  whole  career.  Though  not  a  man  of  great 
learning,  he  was  thoroughly  versed  in  every  thing  that  belongs  to  the 
profession.  He  was  one  of  the  old  school  of  lawyers,  and  almost  the 
only  one  in  western  New  York  whose  practice  dates  back  to  the  time  of 
those  able  judgps  who  served  under  the  first  constitution  of  this  sutc — 
Spencer,  Tompkins,  Van  Ness,  Yates,  and  their  associates.  His  career 
commenced  while  they  presided  in  our  high  courts  j  and  I  do  not  remember 
any  other  now  living  in  western  New  York  whose  professional  life  dates 
so  far  back.  And  from  that  time  to  this,  he  has,  as  we  well  know,  dis- 
charged his  professioal  duties  strictly  and  without  shadow  of  turning ;  and 
for  the  last  twenty  years  and  upwards  has  been  doing  the  duty  of  judge 
of  the  Supreme  Court.     He  was  one  of.  the  few  lawyers  of  the  present 
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day— -allow  me  to  say,  with  all  respect — on  the  bench  or  o£F — one  of  the 
few  thoroughly  posted  in  the  rules  of  practice  and  principles  of  the  Court 
of  Chancery ;  a  learning  which  has  almost,  in  modern  times»  gone  out 
of  date.  He  was  eminently  pains-taking,  careful,  courteous,  and  conscien- 
dous  in  hearing  and  deciding  cvtry  case  that  came  before  him.  I  think 
no  man  ever  saw  any  thing  in  his  whole  judicial  career,  but  uniform 
courtesy  and  kindness  toward  witnesses,  jurors,  parties  and  counsel.  I 
never  knew  or  heard  of  an  exception  to  this.  In  private  and  social  life 
he  was  uncommonly  genial,  pleasant,  cheerful  and  happy,  always.  He 
was  always  considerate  and  kind  towards  the  younger  members  of  the 
profession,  and  made  them  feel  that  they  had  a  friend  in  hua,  whenever 
they  approached  him ;  and  I  have  no  doubt  that  he  possessed  the  sincere 
affection  of  every  member  of  the  bar.  I  presume  that  no  judge  ever 
possessed  this  in  a  greater  degree  than  Judge  Welles.  But,  while  we 
have  occasion  to  grieve  for  the  loss  of  this  good  man  who  has  died,  we 
know  that  he  has  done  his  duty  faithfully,  through  a  long  life,  and  as  it  is 
appointed  unto  man  once  to  die,  though  his  loss  is  to  be  deeply  regretted, 
we  have  all  these  things  for  our  consolation  under  the  affliction. 

W.  F.  Cogswell,  Esq.  said: 

Mr.  Chairman :  I  deem  it  a  privilege  to  make  a  few  remarks  upon 
this  occasion,  so  full  of  mournful  interest  to  us  all.  I  will  avail  myself 
of  the  few  moments  that  I  shall  occupy  your  time,  to  present  some  facts 
in  reference  to  the  history  of  the  deceased.  Judge  Welles  was  bom  at 
KinderhoOk,  in  the  county  of  Columbia,  in  this  state,  in  October,  1794, 
and  was  consequently  in  his  seventy-fourth  year  at  his  death.  His  fether 
was  a  physician,  and  while  his  son  was  still  a  lad  of  but  few  years,  with 
a  colony  of  his  neighbors  and  friends,  as  was  then  not  unusual,  removed 
to  the  town  of  Wayne,  in  the  county  of  Steuben.  Upon  the  east  bank 
of  the  beautiful  Crooked  lake  he  settled,  and  there  the  early  years  of  his 
life  were  passed.  His  attachment  to  this  spot  I  saw  clearly  evidenced 
but  the  past  sunmier,  when  passing  it,  he  called  the  attention  of  those 
who  were  with  him  to  the  place,  and  spoke  with  great  and  kindly  interest 
of  the  sports  and  enjoyments  of  his  early  home.  For  Crooked  lake  he 
felt  a  deep  interest,  and  seemed  not  a  little  gratified  when  one  of  the 
company,  who  was  also  one  of  his  brethren  on  the  bench,  admitted  that 
in  beauty  of  scenery  it  surpassed  even  the  beautifiil  lake  that  lies  at  the 
foot  of  the  village  of  his  own  home.  That  patriotic  loyalty  which 
characterized  his  whole  life  was  manifested  by  his  volunteering  in  the  war 
of  1 8 1 2,  in  which  war  he  served  in  our  armies  for  a  period  of  several 


660  IN  MEMORIAM. 

montlu.  He  studied  hu  profession  in  the  office  of  Gen.  Vincent 
Mathews,  at  Bath,  and  on  his  admission  to  the  bar  commenced  his  profes- 
sional life  there,  nearly,  if  not  quite,  half  a  century  ago.  After  practicing 
his  profession  some  ten  years  at  Bath,  he  removed  to  the  village  of  Penn 
Yan,  where  he  continued  to  reside  until  his  death.  He  held,  before  his 
elevation  to  the  bench,  several  offices  of  trust  and  confidence,  among 
which  was  that  of  district  attorney  of  the  county  of  Yates,  but  he  is 
doubtless  best  known  to  the  bar  and  the  public  by  his  judicial  career. 
He  was  chosen  a  justice  of  the  Supreme  Court  at  the  first  judicial  election 
under  the  Constitution  of  1846,  and  in  July,  1847,  entered  upon  the 
duties  of  his  high  office.  He  was  twice  re-elected  to  this  office  with 
great  unanimity.  Of  all  those  who  were  chosen  to  judicial  station  at 
the  same  time  with  lumself,  there  remain  now  on  the  bench  but  Justices 
Mason,  Marvin  and  Johnson.  I  shall  not  attempt  to  speak  at  length  of 
his  many  excellencies  as  a  judge.  Allusion  has  already  been  made  to 
them  in  the  resolutions  presented,  and  they  have  been  and  doubtless  will 
be  fittingly  considered  and  presented  by  those  who  are  better  qualified  to 
present  them  than  I  am.  I  may  be  permitted  to  say,  however,  that  as  a 
judge  he  was  characterized  by  a  sincere  desire  to  do  the  right,  by  learning 
highly  respectable,  by  a  patient  pains-taking  ^industry  which  was  never 
satisfied  short  of  an  exhaustive  examination  of  the  subject  under  considera- 
tion, by  a  broad  common  sense  which  his  learning  and  experience  had 
ripened  into  a  comprehensive  judicial  wisdom,  by  a  dignified  courtesy 
which  was  never  provoked  into  petulence  or  irritability  and  which  never 
degenerated  into  unseemly  facetiousness. 

As  a  man,  he  was  characterized  by  a  simple  ingenuousness,  by  fatherly 
kmdness,  by  strict  integrity  and  Christian  courtesy. 

Of  his  characteristics  in  the  closer  relations  of  life,  it  would  not  be 
becoming  to  speak. 

Judge  Welles  early  professed  his  fidth  in  the  Christian  religion,  and 
was  for  many  years  a  member  and  an  office  bearer  in  the  Presbyterian 
church. 

I  cannot  close  this  very  imperfect  attempt  to  speak  of  his  worthiness 
better  than  by  saying  that  in  his  case  the  prayer  of  the  church  in  one  of 
its  sacred  offices  has  been  answered,  **  that  having  served  God  in  his 
generation  he  has  been  gathered  unto  his  fathers,  having  the  testimony  of 
a  good  conscience  in  the  communion  of  the  Catholic  church,  in  the  con- 
fidence of  a  certam  faith,  in  the  comfort  of  a  reasonable  religious  and  hdy 
hope  in  fiivor  of  God  and  in  perfect  charity  with  the  workL** 
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Hon.  John  C.  Chumasbbo,  remarked  as  follows : 

Mr.  Chairman :  We  are  called  upon  to-day  to  mourn  the  loss  of  8 
good  and  noble  man.  Judge  Henry  Welles,  who  has  so  long  adorned 
the  bench  of  this  district,  whose  virtues  as  a  citizen,  have  been  so  long 
the  admiration  of  us  all,  has  rested  from  his  earthly  labors,  and  gone  to 
his  reward.  How  impressive  and  solemn  the  reflections  of  the  hour ! 
We  must  all  die.  The  King  of  Terrors  is  a  relentless  monarch ;  from 
the  highest  to  the  lowest,  all  must  bow  beneath  his  stem,  inexorable  man- 
date. Talent,  nor  wealth,  nor  power  nor  station,  can  aught  avail  against 
the  fixed,  irrevocable  decree,  that  all  must  die^ 

"  Pallida  mors  tequo  pulsat  pede,  pauperum  tabemas  regumque  turresP 

I  have  the  happiness,  Mr.  Chairman,  to  be  intimately  acquainted  with 
the  deceased.  In  the  relations  of  private  life,  I  knew  him  well,  and  can 
bear  testimony  to  his  kindness  and  social  character.  In  Penn  Van,  where 
he  had  so  long  resided,  no  man  was  held  in  higher  or  more  general  esteem 
— ^he  was,  I  may  say,  almost  worshipped  by  his  fellow-citizens.  He 
never  held  himself  above  other  men ;  none  were  so  humble  as  not  to 
become  the  recipients  of  his  kindness ;  none  ever  came  to  him  in  vain  for 
assistance  or  advice.  The  young  men,  especially  those  of  the  profession, 
looked  up  to  him  as  a  father,  and  enjoyed  his  counsels. 

He  was  undoubtedly  a  true  Christian ;  not,  perhaps,  as  demonstrative 
as  some  in  respect  to  his  religious  feelings  and  belief,  but  a  sincere  and 
humble  Christian.  He  will  be  mourned,  indeed,  yet  not  as  one  stricken 
down  in  the  flower  of  youth  and  promise,  for  he  lived  a  long  and  useful 
life,  and  the  winter  of  his  days  was  upon  him.  He  had  filled  the  measure  of 
his  years,  dying,  like  John  Quincy  Adams,  with  "  his  harness  on,"  occupied 
almost  up  to  the  last  hour,  with  the  business  which  he  had  to  do ;  a 
suitor  waiting,  on  the  last  day,  for  the  performance  of  an  official  duty  by 
him.  He  passed  away  fuU  of  years  and  honors,  not  reluctantly  nor  in 
doubt  of  his  future  place,  but  calmly,  quietly,  serenely  laying  aside  the 
ermine,  spotless  and  unsullied  as  he  took  it,  he  fell  asleep,  as  one 

**  That  wraps  the  drapery  of  his  couch  about  him. 
And  lies  down  to  pleasant  dreams." 

Hon.  Alfred  Ely,  said : 

Mr.  Chairman:  Those  who  have  preceded  me  have  very  fully 
expressed  my  views  in  regard  to  the  many  virtues  of  the  late  Judge 
Welles,  and  the  estimation  in  which  he  was  held,  as  an  able,  sound  and 
discreet  judicial  officer.     I  desire,  on  this  occasion,  to  express  my  concur- 
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rence  in  the  sentiments  of  the  resoltutions  reported,  and  in  the  remarks 
that  have  already  been  made  in  reference  to  our  deceased  friend.  I  have 
known  Judge  Welles  for  many  years,  and  from  the  earlier  days  of  my 
practice  in  the  courts  of  the  state,  I  have  always  marked  with  great 
satisfaction  his  uniform  kindness  to  the  younger  and  more  inexperienced 
members  of  the  bar,  evincing  that  goodness  of  heart  and  kindly  disposi- 
tion which  made  him  respected  and  beloved  by  all  with  whom  he  came 
in  contact.  We  have  all  noted  the  care  and  deliberation  which  charac- 
terized his  action  on  the  bench,  and  however  counsel  might  difier,  confi- 
dent for  the  time  in  their  own  view  of  the  law,  they  were  always  well 
assured,  when  questions  were  submitted  to  him,  they  would  receive  an 
honest  opinion,  uninfluenced  by  any  momentary  excitement,  and  without 
partiality  for  personal  friends.    . 

Mr.  Chairman :  We  all  felt,  when  the  death  of  Judge  Welles  was 
announced,  that  we  had  lost  a  friend,  and  that  from  the  judiciary  of  the 
state  had  departed  one  of  its  soundest  and  most  esteemed  judges. 

His  example  in  the  private  walks  of  life,  as  a  lawyer,  and  on  the  bench, 
are  worthy  of  all  imitation. 

The;  younger  members  of  the  profession  who  pattern  after  him  whose 
departure  we  mourn  to  day,  have  a  model  of  excellence  which  they  may 
copy  with  the  highest  advantage.  He  was  honest  and  discreet  as  a  coun- 
sellor, firm  and  conscientious  as  a  judge,  and  while  every  member  of  this 
bar  accords  in  the  sentiment  that  a  great  and  good  man  has  been  taken 
from  us,  they  will,  nevertheless,  in  all  future  time,  refer  with  pride  and 
satisfaction,  to  the  memorials  he  has  inscribed  upon  the  records  of  the 
courts  as  the  more  lasting  and  enduring  monument  of  his  fame. 

P.  J.  Clum,  Esq.  said : 

Mr.  Chairman:  This  sad  occasion,  in  all  human  probability,  will 
present  the  only  suitable  opportunity  for  me  to  give  public  expression  to 
my  love  and  esteem  for  the  honored  and  lamented  Judge  Welles.  A 
learned,  upright  and  pure  minded  judge ;  a  noble,  good  hearted  and  con- 
scientious man ;  a  sincere,  confiding  and  rehable  friend ;  and  a  citizen  of 
irreproachable  character,  has  disappeared  from  our  midst,  and  we  shall 
look  upon  him  no  more  forever. 

My  acquaintance  with  the  lamented  deceased  jurbt  dates  back  to  the 
first  judicial  election  under  our  present  constitution,  in  which  he  and 
another  noble  **  Roman,"  now  still  administering  justice  in  its  purity,  in 
her  sacred  temple,  first  received  the  confidence  of  the  electors  of  this 
judicial  district,  and  together  traveled  in  the  pathwtg^  of  judicial  duties 
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and  honors,  for  nearly  a  quarter  of  a  century,  wearing  the  ermine  with 
dignity ;  and  it  is  unsoiled. 

But  Judge  Welles  is  gone.  Death,  as  it  will,  sooner  or  later,  overtake 
and  bring  under  its  dominion  all  that  is  mortal,  marked  him  as  its  object, 
and  his  heart,  his  noble  heart,  has  ceased  to  beat.  And  our  last  sad  office 
is,  with  reverent  hands,  to  consign  that  noble  form  to  kindred  dust. 

As  a  judge,  he  stood  the  equal  among  his  peers,  excelled  by  none. 
Extensive  and  accurate  learning  in  the  laws ;  a  full  and  just  appreciation 
of  the  duties  and  responsibilities  of  the  bench,  and  the  duties  and  privi- 
leges of  the  bar ;  a  conscientious  regard  for  the  sacredness  of  the  laws, 
and  it»  impartial  administration ;  with  an  integrity  and  a  rare  kindness 
of  heart,  were  among  his  leading  characteristics  as  a  judicial  officer. 
Between  parties,  he  always  held  the  scales  with  a  firm  and  even  hand. 
Towards  the  members  of  the  bar  he  was  uniformly  courteous  and  respect- 
ful. He  slighted  none ;  no  sensitive  heart  was  ever  wounded  by  a  bitter 
word,  or  chilling  repulse,  from  Judge  Welles.  The  most  timid  and 
obscure  could  ever  approach  him  with  confidence,  and  be  assured  of  a 
respectful  hearing,  and  an  honest  and  unbiased  disposition  of  his  cause ; 
while  the  most  fortunate  and  favored  practitioner  before  him  could  not 
expect  to  be  allowed  an  undue  advantage  over  his  more  humble  com- 
petitor. 

The  dignity  and  integrity  of  the  bar  he  ever  held  in  high  esteem,  and 
would  tolerate  nothing  in  the  practice  which  tended,  in  the  least  degree, 
to  lower  its  dignity,  and  bring  it  into  disrepute ;  and  required  of  all  its 
members  strict  integrity,  truthfulness  and  candor  in  the  practice,  and  that 
respectful  and  courteous  demeanor  becoming  members  of  a  learned  and 
honorable  profession,  and  cultivated  and  dignified  gentlemen. 

The  extent  of  my  acquaintance  with  him,  both  sociably  and  profes- 
sionally, has  enabled  me  to  form  .a  correct  estimate  of  him  as  a  jurist,  a 
citizen  and  a  friend ;  and  it  is  but  a  just  tribute  to  his  memory,  for  me 
thus  publicly,  upon  this  melancholy  occasion  to  bear  my  willing  testimony 
in  favor  of  his  pre-eminence  in  each  and  all  of  these  characters.  In  his 
nature,  too,  he  was  unselfish  and  self-sacrificing,  ready  upon  all  proper 
"occasions  to  make  a  sacrifice  of  his  own  comfort  for  that  of  others.  I  well 
remember  the  occasion  of  the  last  special  term  held  by  him  at  Penn  Yan, 
the  village  of  his  residence,  last  fall,  when  a  number  of  the  members  of  the 
bar,  from  this  city  and  other  places,  on  a  cold  and  unpleasant  day,  assem- 
bled in  the  court  room,  which  had  been  neglected  to  be  properly  warmed 
by  those  who  had  it  in  chargp,  when,  upon  the  arrival  of  Judge  Welles, 
he  at  once  gave  to  it  his  personal  labor  and  attention,  after  which  he 
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•cvcrely  reprimanded  the  officers  for  their  neglect,  which  had  caused  so 
much  discomfort  to  the  gentlemen  who  were  there  from  abroad,  and  then 
quietly  took  his  seat  upon  the  bench  and  proceeded  with  the  business  of 
the  term. 

This,  I  believe,  was  the  last  time  I  transacted  any  business  before  him 
in  this  district.  After  the  adjournment  of  the  court,  I  was  favored,  for  a 
short  time,  with  a  friendly  conversation  with  the  Judge,  in  the  course  of 
which  I  was  deeply  impressed  with  the  deep  feeling,  and  subdued  manner 
in  which  he  spoke  of  the  death  of  his  son,  who  had  recently  died,  and 
left  his  stricken  father  disconsolate  and  in  sorrow.  This  sad  allusion  to 
his  bereavement  brought  up  from  the  depth  of  his  soul  the  strong  feelings 
of  parental  affection,  and  gave  forth  their  expressions  in  these  external 
manifestations.  And  with  the  parting  grasp  of  his  honest  hand,  I  left 
that  noble  soul  in  tears,  leaving  him  through  the  anguish  of  his  heart  at 
the  loss  of  his  darling  son  to  contemplate  his  immortality. 

The  last  time  I  saw  him  was  at  the  Court  of  Appeals,  on  the  first  day 
of  its  session  in  the  last  January  term.  I  imagine  I  still  feel  the  warm 
and  cordial  pressure  of  his  hand  as  he  clasped  mine  while  passing  from 
the  door  to  his  seat  upon  the  bench,  and  see  the  pleasant  smQe  and  fi^- 
temal  greeting,  which  he  never  failed  to  extend  to  me  whenever  we  met, 
and  remember  the  kind  inquiries  he  made  about  friends  in  Rochester — all 
are  yet  fresh  in  my  memory. 

Far  from  me,  then,  was  the  thought  that  that  cordial  grasp  of  the  hand, 
that  benignant  smile,  those  kind  and  affectionate  words  from  my  departed 
friend,  were  destined  to  be  the  last  upon  earth.  And  when  I  gazed  upon 
his  honest,  intellectual  countenance,  and  venerable  and  manly  form  as  he 
sat  upon  the  bench  of  that  august  tribunal  of  justice,  the  equal  of  all, 
inferior  to  none,  with  feelings  of  just  pride  of  the  worthy  representative 
of  my  district,  in  that  tribunal,  I  little  suspected  that  death,  so  soon, 
would  make  such  havoc  in  that  court,  and,  ere  the  close  of  that  week, 
draw  within  his  fatal  embrace,  and  lay  prostrate  xmder  his  power,  its 
honored  chief;  and  that  before  the  next  term  would,  also,  with  rude  and 
ruthless  hands,  take  from  that  seat  of  justice,  and  from  our  midst,  that 
noble  character,  whose  loss  we  have  assembled  here  to  mourn,  and  whose 
memory  to  honor.  But  he  is  gone ;  and  we  are  here  to  bedew  his  grave 
with  our  tears,  and  bestow  upon  his  memory  this  last  tribute  of  our 
affectionate  regard  and  esteem. 

Who  shall  fill  his  place  ?  Who,  among  the  many  able  members  of 
our  profession,  in  this  district,  can  so  worthily  occupy  the  seat  which  he 
has  left  vacant  heie?    Who  can  fill  it  as  he  filled  it?    And  who,  like 
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him,  so  long  can  wear  the  ermine  unsullied  ?  These,  however,  are  mat- 
ters for  future  consideration.  Be  it  our  concern  to  emulate  his  worth, 
imitate  his  example,  study  carefully  his  many  virtues  and  noble  qualities, 
and  be  prepared  to  meet  him  in  that  other  and  better  world. 

George  G.  Munoer  and  George  F.  Danforth,  Esqs.  spoke  briefly 
and  feelingly  of  the  departed  judge. 

Justice  Smfth,  (in  the  chair,)  said  he  could  hardly  refrain  from  saying 
a  few  words  upon  this  occasion,  in  expressing  the  regret  which  his  asso- 
ciates on  the  bench  felt  at  the  death  of  their  brother  Welles.  He, 
(Judge  S.)  felt  that  no  more  just,  upright  and  conscientious  judge  ever  sat 
upon  the  bench.  It  seemed  to  him  that  all  who  had  known  him  as  a 
judge  must  admit  this  to  be  so.  He  was  not  as  rapid  as  some  in  seeing 
the  points  of  a  case,  and  in  gathering  the  law  and  the  facts,  but  he  was 
always  sure  in  the  end.  We  were  always  satisfied  that  he  would  come 
to  a  sound  conclusion ;  and  no  doubt  his  conclusions  and  judgments  were 
much  more  sound  and  reliable  than  those  of  judges  who  were  more  swift 
in  execution.  He  was  always  careful  to  come  to  a  just  decision,  and  was 
never  willing  to  give  a  decision  in  a  case  which  he  had  not  fiilly  con- 
sidered. For  this  reason,  he  was  always  a  great  help  to  the  judiciary  of 
the  state,  in  and  out  of  the  Court  of  Appeals.  To  his  associates  on  the 
bench  of  this  court,  who  have  been  in  intimate  and  familiar  intercourse 
with  him,  his  loss  will  be  deeply  felt.  His  warm  hearted  and  genial 
temperament  and  affectionate  disposition  endeared  him  to  those  who  knew 
him  best,  and  I  think  no  four  judges  have  ever  been  associated  more 
cordially  than  those  of  this  district,  and  none  had  the  love  of  all  in  a 
greater  degree  than  Judge  Welles.  He  has  gone  to  the  grave  full  of 
years  and  of  honors,  having  spent  a  long  life  in  the  service  of  his  profession 
and  country,  and  by  his  ability  and  the  soundness  of  the  judicial  decisions 
which  he  has  rendered,  has  conferred  a  lasting  benefit  upon  his  district 
and  the  state. 

The  resolutions  were  adopted. 

Mr.  Cogswell  moved  that  Hon.  H.  R.  Selden  be  requested  to  bring 
this  event  to  the  notice  of  the  Court  of  Appeals,  of  which  Judge  Welles 
died  a  member,  at  the  next  term  of  the  court,  and  ask  that  proper  action 
be  taken.     Agreed  to. 

Messrs.  Mtmger,  Newton  and  Judge  Fuller  were  appointed  a  com- 
mittee to  announce  the  death  of  Judge  Welles  in  the  Supreme  Court. 


666  IN  MEMORIAM. 

At  the  opening  of  the  general  term  of  the  Supreme  Court,  for  the 
Seventh  Judicial  District,  held  at  Rochester,  June  i,  1868;  present  E. 
Darwin  Smith,  Presiding  Justice,  and  Thomas  A.  Johnson,  James  C. 
Smith  and  Charles  C.  Dwight,  Justices. 

Hon.  Geo.  G.  Muncer,  addressed  the  court  as  follows : 

M^y  it  pleaie  the  court :  I  hold  in  my  hand  the  proceedings  of  a  meeting 
of  the  bar  of  this  county,  held  on  the  7  th  day  of  March  last,  upon  the 
occasion  of  the  death  of  Hon.  Henry  Welles,  one  of  the  justices  of  this 
court,  and  as  one  of  a  committee  appointed  at  that  meeting  and  charged 
with  the  duty  of  presenting  those  proceedings  to  this  court,  and  of  asking 
that  they  be  entered  in  its  minutes,  I  rise  to  make  that  request. 

Those  proceedings  will  speak  for  themselves,  and  will  convey,  more 
trdy  than  any  words  of  mine  could  express,  the  sense  of  sorrow  which 
pervaded  the  large  assemblage  there  congregated,  and  of  the  great  loss 
which  was  felt  to  have  been  sustained  by  the  public,  and  especially  by 
the  cause  of  the  administration  of  justice,  in  the  death  of  such  a  man. 

Judge  Munger  then  read  the  above  resolutions  adopted  at  a  meeting 
of  the  Monroe  county  bar,  and  said : 

In  presenting  these  proceedings  I  crave  the  indulgence  of  the  court  in 
accompanying  them  with  a  few  remarks.  In  so  doing  I  do  not  intend 
to  utter  one  tithe  of  what  my  respect  for  the  memory  of  Judge  Welles, 
my  admiration  for  his  many  virtues,  and  my  love  and  affection  for  him 
as  a  friend  would  prompt  me  to  say ;  neither  is  it  my  intention  to  enter 
upon  any  extended  biographical  sketch  of  him.  Whatever  of  that  might 
be  necessary  or  appropriate  in  this  presence  has  been  amply  done  in  the 
proceedings  which  are  here  furnished.  I  feel  rather  like  making  a  few 
brief  comments  upon  points  of  his  professional  and  judicial  character,  to 
the  end  that  my  contribution,  however  feeble,  may  go  upon  the  record 
in  humble  appreciation  of  some  of  the  many  useful  and  noble  traits  and 
qualities  of  which  the  people  of  this  state  have  been  deprived  by  this 
dispensation  of  providence. 

Judge  Welles  was  a  connecting  link,  between  three  generations  of 
lawyers,  or  rather  between  three  systems  of  law  in  our  state.  His 
earliest  practice  was  under  the  Constitution  of  1 822.  His  next  experience 
was  under  the  Revised  Statutes,  which  created  a  change  of  system  hardly 
less  novel  and  radical  to  the  then  race  of  lawyers  than  was  the  Code  to 
the  profession  of  the  present  day.  .  Upon  the  inauguration  of  the  existing 
system  he  had  been  in  practice  about  thirty  years,  and  his  large  and  varied 
business  had  introduced  him  to  every  court  of  the  olden  time,  to  the  court 
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for  the  correction  of  errors,  to  the  Supreme  Court,  to  the  court  of 
chancery  and  to  the  court  of  common  pleas.  His  private  practice, 
together  with  a  public  position  which  he  had  held,  the  district  attorney- 
ship of  the  county  of  Steuben,  had  grounded  him  well  in  the  system  of 
every  one  of  these  courts,  and  upon  the  institution  of  the  present  system 
the  eyes  of  the  profession  in  that  part  of  this  judicial  district  in  which  he 
resided,  turnc^  instinctively  to  liim  a»  a  proper  man  to  be  entrusted  with 
a  share  of  the  experiment  then  to  be  tried.  How  judicious  was  that 
selection  is  best  attested  by  his  continuance  for  the  remainder  of  hb  long 
life  in  the  position  to  which  he  was  then  elevated. 

Judge  Welles  was  eminently  fitted  for  judicial  life ;  in  that  capacity 
he  was  indeed  "  the  right  man  in  the  right  place."  He  was  a  sound 
lawyer,  he  was  industrious,  he  was  discriminating,  he  was  moderate,  he 
was  honest  and  independent,  and  he  possessed  all  of  these  qualities  which 
are  so  essential  to  an  able  and  usefol  judiciary  in  no  slight  degree,  but  to  a 
remarkable  extent,  to  such  an  extent  as  to  have  permanently  left  his 
influence  upon  our  judicial  system,  and  to  have  bequeathed  to  his  country- 
men and  to  posterity  a  usefiil  legacy  to  the  undying  example  of  well 
administered  law,  and  of  valuable  contributions  to  legal  science. 

This  beneficial  influence  was  especially  felt  in  the  earlier  years  of  our 
present  system,  when  liis  varied  knowledge  both  of  the  common  law  and 
of  chancery  law  was  particularly  desirable  in  courts  for  the  first  time  in 
the  history  of  this  state,  uniting  the  powers  and  functions  of  those 
formerly  distinct  systems.  He  entered  upon  the  discharge  of  his  duties 
with  great  industry  and  directness  of  purpose,  and  the  student  of  the 
earlier  volumes  of  Barbour's  and  Howard's  reports  will  find  the  traces 
of  his  judicial  labors  to  be  quite  as  numerous  and  quite  as  valuable  as 
those  of  any  other  member  of  the  Supreme  Court.  His  well  considered 
and  well  reasoned  opinions,  both  upon  new  questions  of  practice  and 
upon  questions  of  principles  of  law,  may  be  reckoned  by  the  hundreds, 
and  his  contributions  thus  made  to  our  judicial  lore  would  in  the  aggre- 
gate fill  volumes. 

I  will  not  in  any  spirit  of  folsome  eulogy  claim  for  his  written  opinions 
that  they  were  models  of  judicial  style.  They  certainly  do  not  possess 
that  beauty  of  diction,  that  wealth  of  language,  that  fertility  of  thought, 
or  that  close  analysis  which  are  to  be  found  in  the  books,  but  for  clear- 
ness of  expression,  thoroughness  of  discussion  for  aU  practical  purposes, 
calmness,  impartiality  and  all  absence  of  pretension,  show  and  bigotry, 
they  are  certainly  fiir  above  mediocrity.  His  opinion  in  the  leading  case 
of  Field  V.  The  Mayor  of  New  Tork,  may  be  cited  as  a  fair  illustration 
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of  hb  manner  in  this  particular.  It  settled  a  new  and  important  question, 
by  language  just  sufficient  to  express  in  no  ambiguous  terms  the  views  of 
the  court  and  to  indicate  clearly  the  limits  and  boundaries  of  the  decision, 
and  did  all  this  with  a  citation  of  authorities,  not  ostentatious,  but  suffi- 
cient to  render  his  reasoning  impregnable.  It  might,  perhaps,  be  urged 
with  considerable  force  that  such  opinions  are  practically  quite  as  valuable 
and  useflil  as  those  which  indulge  in  an  elaborate  essay  upon  every  ques- 
tion with  which  they  are  dealing,  and  which,  while  they  display  the 
learning  and  exhaustiveness  of  the  writer,  do  not  always  enunciate  suc- 
cinct and  clear  rules  of  guidance  for  the  profession. 

Judge  Wellbs  was  actuated  by  a  sincere  desire  to  discharge  his  duty 
thoroughly  wherever  he  met  that  duty,  and  as  a  consequence  it  may  be 
xemarked  of  him  that  he  was  very  pains-taking  as  a  general  thing  with 
his  special  term  cases.  He  did  not  give  way  to  the  idea  that  his  labors 
here  might  be  less  for  the  reason  that  the  general  term  or  some  appellate 
court  would  have  more  time  for  reflection  and  examination.  He  regarded 
it  to  be  a  full  duty  resting  upon  him  at  this  stage  of  a  cause  to  give  his 
best  energies  to  its  disposition  and  to  endeavor  to  decide  it  then  and  there 
for  all  time.  It  is  not  surprising,  then,  that  his  special  term  decisions 
will  bear  favorable  comparbon  with  those  of  any  other  judge  on  the 
bench,  and  that  they  have  frequently  been  affirmed  by  the  appellate  court 
without  any  new  opinion  being  written,  but  simply  by  the  adoption  of 
the  one  witten  by  him  below. 

The  fearless  integrity  and  modest  independence  with  which  he  dis- 
charged his  judicial  duties  are  deserving  of  special  mention.  In  the  trial 
and  decision  of  causes,  he  avoided,  in  my  judgment,  as  fully  as  the 
inHrmities  of  mortal  nature  will  permit,  the  influences  of  passion,  or  of 
personal  sympathy,  or  favoritism.  He  looked  right  over  and  beyond  the 
counsel,  and  the  parties,  whoever  they  might  be,  and  saw  nothii^  to 
guide  him  but  the  simple  behests  of  the  law.  Especially  was  he  free 
from  all  extraneous  and  outside  influences  of  public  opinion.  In  his 
administration  of  the  law,  he  acknowledged  no  rule  of  action,  no  criterion 
of  conduct,  but  that  which  his  conscience  affi^rded,  after  recourse  to  that 
true  source  of  inspiration  for  any  one  entrusted  with  a  judicial  duty,  a 
patient  consultation  of  the  recorded  authorities  upon  questions  of  eternal 
right  and  justice. 

An  illustration  of  this  independence  I  have  in  recollection.  It  was  the 
case  of  a  man  convicted  before  him  in  this  city  a  few  years  ago,  of  the 
crime  of  murder.  The  evidence  as  to  his  guilt  was  most  convincing,*  but 
his  counsel  applied  to  the  judge,  after  the  trial,  for  the  allowance  of  a 
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writ  of  error^  on  the  ground  that  the  court  had  made  one  or  two  errone- 
ous rulings  upon  iniportant  points.  The  questions  thus  raised  fairly 
admitted  of  argument,  and  with  the  feeling  that  any  accused  party  has 
the  right  of  a  clearly  fair  trial,  and  that  no  man,  however  guilty,  should 
be  convicted  while  substantial  principles  of  law  had  been  violated,  he 
allowed  the  writ  and  stayed  the  proceedings,  and  thereby  enabled  the 
prisoner  to  have  the  alleged  errors  pass  under  solemn  review,  although  a 
popular  clamor  was  then  raging  for  the  speedy  execution  of  the  criminal. 
I  know  of  my  own  knowledge  that  he  passed  that  popular  clamor  by  as 
the  idle  wind,  realizing  his  duty,  under  our  laws,  and  to  his  God,  that 
however  fiilly  his  private  convictions  concurred  with  the  popular  estimate 
of  the  prisoner's  guilt,  the  sacred  forms  of  the  law  were  to  be  kept  in 
remembrance  and  respected,  even  though  justice  should  thereby  be  more 
slow  of  foot. 

This  independence  of  character  was  like  all  his  other  traits,  modest, 
unassuming,  unostentatious.  He  made  no  parade  of  it,  and  exercised  it 
only  to  the  extent  of  conscientious  discharge  of  duty,  and  never  allowed 
it  to  degenerate  into  &ctiousness,  or  unseemly  pride  of  opinion.  By 
words  of  his  own  in  a  celebrated  case,  he  has  unconsciously  afforded  us 
the  best  possible  illustration  of  its  nature.  I  refer  to  the  case  of  NetoeH 
v.  The  PeopUy  in  the  Court  of  Appeak,  which  involved  very  grave  ques- 
tions of  constitutional  law,  and  which  attracted  at  the  time  a  large  share 
of  the  public  attention.  He  was  constrained  to  differ  irom  all  his  brethren 
in  regard  to  the  disposition  of  the  cause,  and  wrote  a  long  and  able  dissent- 
ing opinion,  closing  with  the  following  lines  which  are  so  happily  illustra- 
tive of  the  trait  upon  which  I  am  now  dwelling,  that  I  feel  like  producing 
them  here.  "  I  have  now  gone  through  with  a  consideration  of  all  the 
objections  which  counsel  have  thought  worthy  of  being  presented  to  the 
constitutionalty  of  the  act  in  question.  My  own  mind  is  not  perplexed 
with  the  slightest  doubt  in  regard  to  either  of  them.  I  have  attempted 
to  meet  them  hxtXy  and  candidly,  and  have  shown,  as  it  seems  to  me, 
that  they  are  separately  and  collectively  entirely  untenable.  In  tlie  con- 
clusion to  which  I  have  arrived  I  regret  to  find  myself  standhig  alone 
among  the  members  of  the  court  of  dernier  resort  who  take  part  in  the 
decision.  This  circumstance,  perhaps,  should  lead  to  a  distrust  of  my 
own  judgment,  even  if  it  fiuls  to  shake  my  confidence  in  the  correctness 
of  the  views  I  have  expressed.  However  this  may  be,  I  yield  to  the 
decision,  if  not  willingly,  yet  respectfully." 

I  am  conscious  of  having  already  trespassed  upon  the  time  and  indul- 
gence of  the  court,  and  shall  therefore  refhdn  from  that  notice  of  the 
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virtues  and  graces  of  his  personal  character  which  would  be  consonant  to 
my  feelings.  I  shall  do  so  in  the  hope  that  those  who  are  to  follow  me, 
who  have  known  the  deceased  longer,  and,  perhaps,  more  intimately  than 
I  have,  may  pay  some  fitting  tribute  to  those  qualities  of  head  and  heart, 
which  went  to  make  up  the  almost  perfect  character  of  the  pleasant 
companion,  the  warm  hearted  friend,  and  the  consistent  and  sincere 
Christian. 

I  turn  from  my  labor  of  love,  which  has  been  thus  imperfectly  rendered, 
with  the  feeling  that  this  great  and  good  man  has  disappeared  from  our 
earthly  view,  not  as  some  brilliant  meteor  flashing  for  a  moment  athwart 
our  gaze,  and  then  shooting  as  suddenly  into  darkness  and  oblivion,  but 
rather  like  some  orb  of  genial  radiance,  whose  setting  will  be  succeeeded 
by  a  long  twilight  of  gently  teaching  example,  and  kindly  remembered 
virtues. 

£.  G.  Lapham,  Esq.  seconded  the  motion  in  the  following  manner : 

Mi^  it  please  the  court :  In  rising  to  second  the  motion  just  made,  I 
perform  a  pleasant  and  yet  a  melancholy  duty.  My  acquaintance  with 
Judge  Welles,  as  a  jurist,  began  very  soon  after  I  commenced  the  prac- 
tice of  the  law.  He  was  chosen  to  the  bench  shordy  after  I  entered  the 
legal  profession,  and  I  have  known  him  more  intimately  than  any  other 
justice  ai  this  court.  I  most  fully  and  cordially  subscribe  to  all  that  has 
been  so  well  said  of  him,  as  a  judge,  by  the  gentleman  who  has  preceded 
me,  and  to  what  is  contained  in  the  proceedings  he  has  read. 

Although  thoroughly  conversant  with  the  technical  rules  and  distinc- 
tions of  the  common  law,  and  also  of  the  civil  law,  yet  such  was  Ju(^ 
Welles'  love  of  justice,  that  he  was  never  led  away  from  the  considera- 
tion of  the  right  of  a  controversy ;  and  the  justice  of  the  case  was  the 
polar  star  by  which  he  aimed  to  be  guided,  in  all  his  investigations. 

His  rare  endowments  as  a  judge  were  so  well  and  publicly  known  and 
appreciated,  that  the  customary  expressions  of  grief^  at  his  loss,  were  not 
confined  to  his  own  district ;  but,  in  remote  parts  of  the  state,  and  espe- 
cially in  the  city  of  New  York,  the  bar,  and  courts,  gave  appropriate  and 
sincere  expressions  of  the  same  character. 

Not  only  was  Judge  Welles  patient  and  unwearied  in  his  judicial 
investigations,  but  in  all  public  afiairs,  whether  relating  to  his  own  locality, 
to  the  state  or  nation,  he  always  manifested  a  deep  and  lively  interest. 
The  same  extensive  reading  and  reflection  which  gave  him  grasp  of  mind 
to  solve  the  most  difficult  legal  problems,  also  enabled  him  to  possess  a 
full  comprehension  of  pubhc  afiairs« 
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The  last  time  I  saw  him  alive,  was  in  my  room  at  Albany,  when  I 
had  a  conversation  with  him,  in  relation  to  the  exciting  topics  of  the 
times ;  and  I  have  never  known  him  to  evince  more  zeal  and  interest  in 
relation  to  the  affairs  of  the  government  than  on  that  occasion. 

Of  his  domestic  and  social  life  I  may  be  permitted  to  say  a  word. 
Having  enjoyed  his  hospitality,  and  known  him  in  his  own  home,  I  can 
speak  from  knowledge.  In  all  the  relations  of  the  family  and  of  society, 
he  was  inferior  to  none ;  he  had  no  superiors.  His  life  was  a  model  of 
those  virtues  and  accomplishments  which  adorn  the  family  and  shed  lustre 
upon  society,  wherever  found.  Such  was  Judge  Welles  ;  as  a  public 
officer — as  a  citizen — as  a  friend  and  neighbor,  and  as  the  head  of  a  family. 

In  his  death,  since  it  must  come,  we  have  the  rich  consolation  that  his 
life  of  so  great  and  varied  usefulness,  was  spared,  beyond  the  allotted 
period  of  human  existence,  and  that  he  has  Bdlen  at  last,  as  the  ripened 
grain  falls  before  the  reaper's  sickle,  only  to  be  gathered  to  the  bountifid 
harvest  in  the  Great  Granary  above. 

It  only  remains  for  us,  of  a  later  generation,  to  each  strive  to  imitate 
and  emulate  his  example,  and  to  resolve  so  to  live,  that  we,  like  him, 
may  be  prepared  for  the  summons,  when  it  comes. 

Hon.  Scott  Lord,  of  Geneseo,  made  the  following  remarks : 

May  it  please  the  court :  My  first  acquaintance  with  Judge  Welles  was 
about  twenty  years  ago,  after  he  was  elected  as  one  of  the  Justices  of  the 
Supreme  Court  for  this  district. 

One  remark  of  the  gentleman  who  made  the  motion  now  before  the 
court,  and  which  I  am  permitted  to  second,  reminds  me  of  a  conversation 
which  I  had  with  the  late  Judge  Hastings,  of  Livingscon  county,  many 
years  ago,  after  the  adoption  of  the  present  constitution,  and  before  any 
nomination  for  judges.  Judge  Hastings  had  lived  many  years  in  the 
district  and  was  well  acquainted  with  the  members  of  its  bar.  I  had 
been  in  the  district  but  a  short  time,  and  but  little  acquainted  with  the 
profession.  I  asked  Judge  Hastings,  of  an  opposite  political  party,  who 
would  be  the  nominees  of  the  controlling  party  in  the  district.  He 
replied,  Henry  Welles,  of  Penn  Yan,  will,  of  course,  be  one  of  them, 
proving  the  truth  of  the  statement  of  Judge  Munger,  that  the  legal  mind 
of  the  district,  instinctively  turned  to  Judge  Welles,  as  a  person  con- 
cerning whose  fitness  for  the  place  no  question  could  be  raised. 

The  courteous  manner  of  Judge  Welles,  upon  the  bench,  and  his  cor- 
diality and  generosity  in  private  life,  made  him  many  friends.  I  call  to 
mind  no  person  so  much  my  senior  with  whom  I  formed  a  more  swift 
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or  mdmate  acquaintance ;  I  remember  a  circumstance  Ulustratii^  both 
his  kindncM  of  heart  and  generosity  of  opinion  in  dealing  with  others. 
I  had  the  good  fortune  or  misfwrtun)s  to  be  elected  county  judge  while 
much  younger  than  the  age  which  our  kmented  friend,  Orlando  Hastings, 
was  in  the  habit  of  fixing  as  the  minimum  of  judicial  qualification.  On 
one  occasion,  before  I  had  ever  seen  Judge  Welles,  and  perhaps  before  I 
had  found  out  that  county  courts  are  not  infallible,  I  criticised  a  decbion 
made  by  him  overruling  one  I  had  made,  but  in  language  which,  reported 
correctly,  would  have  given  him  no  oflense;  but  it  was  misreported. 
After  we  had  become  acquainted,  he  mentioned  to  a  mutual  friend  what 
he  had  heard,  and  suggested  the  probable  misapprehension,  which  resulted, 
as  such  generosity  of  judgment  almost  always  will,  in  removing  an  unpleas- 
ant remembrance. 

As  years  passed  on,  it  was  pleasant  to  meet  Judge  Welles.  I  think  it 
was  peculiarly  gratifying  to  him  to  feel  that  he  was  helping  young  men 
over  the  rough  roads  of  early  professional  life. 

But  those  who  saw  him  only  on  the  bench,  could  not  know  his  influ- 
ence in  the  social  circle,  with  the  young  as  with  the  old.  I  recollect,  at 
kast,  one  household,  whose  chiklren  for  many  anniversaries  were  made 
jubilant  by  what  he  taught  them  on  one  of  the  few  Thanksgiving  days 
he  spent  so  far  from  home. 

His  deliberation  of  manner  and  great  caution  at  the  circuity  as  well  as 
in  all  other  tribunals,  although  at  the  circuit  it  sometimes  subjected  him 
to  the  criticism  of  not  being  very  swift  in  despatching  the  business  of  the 
court,  gained  for  him  the  public  confidence  in  an  eminent  degree,  and 
undoubtedly  prevented  many  appeals. 

All  of  us  remember  the  great  dread  which  perhaps  a  majority  of  the 
profession  had  of  an  elective  judiciary.  It  was  by  the  election  of  such 
men  as  Judge  Welles  that  confidence  was  restored.  Independent  and 
honest  judges  will  so  command  the  confidence  of  the  public  that,  as  a  rule, 
particularly  in  regard  to  the  higher  courts,  they  can  remain  upon  the 
bench  for  life,  if  they  so  desire. 

It  may  not  be  improper,  as  an  instance  of  the  hold  which  such  a  judge 
has  upon  the  public  judgment,  to  refer  to  the  last  time  Judge  Welles  was 
elected.  Many  persons  then  thought,  or  claimed  to  think,  that  he  was 
too  old  for  the  position.  He  was  nominated  by  his  party,  and  a  judicial 
convention  of  the  other  leading  party  was  called,  of  which  latter  conven- 
tion I  was  a  member.  It  was  urged  most  earnestly  upon  the  democratic 
convention  that  it  could  nominate  a  man  who  could  be  elected.  The 
age  of  Judge  Welles  was  considerably  over  estimated,  by  gentlemen 
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present,  who  did  not  intend  to  deceive,  but  being  much  younger,  and 
recollecting  him'  as  a  leading  lawyer  when  they  were  quite  young,  were 
honestly  mistaken.  I  believe  that  the  large  majority  of  that  convention 
thought  that  Judge  Welles,  on  thb  account,  could  be  defeated,  and  yet, 
after  a  fiiU  discussion,  consuming  most  of  the  day,  it  was  resolved  that  a 
judicial  office  ought  not  to  be  a  strictly  party  office,  and  that  in  consid- 
eration of  the  fact  that  the  other  party  had  nominated  a  man  of  large 
experience,  eminent  ability,  and  unquestioned  integrity,  the  convention 
then  assembled  would  make  no  nomination. 

It  is  said  that  our  celestial  brethren  across  the  sea  have  in  each  house- 
hold an  ancestral  room,  where  are  treasured,  on  suitable  tablets,  the 
names  and  the  more  valued  tokens  of  respect  which  have  been  awarded 
to  the  departed.  If  such  should  be  gathered  for  our  departed  and 
lamented  friend,  whose  death  has  convened  us  on  this  occasion,  I  doubt 
whether  among  them  would  be  any  more  significant  of  the  public  regard 
ibr  his  capacity,  worth  and  integrity,  than  this  action  of  an  adverse  pol- 
itical convention,  whose  assurance  of  party  success  was  yielded,  as  a 
tribute  to  his  judicial  fitness. 

But,  if  the  court  please,  with  the  relations  higher  than  any  which  per- 
tain to  this  life,  which  existed  between  Judge  Welles  and  myself,  as 
office  bearers  in  the  same  branch  of  the  church,  it  would  not  be  proper 
that  I  should  close  without  referring  to  the  fact,  that  I  have  heard  his 
public  utterances,  not  only  from  the  bench,  but,  while  holding  court  far 
from  his  home,  have  heard  his  voice  in  unison  with  that  praise  and 
worship  so,  at  least,  faintly  typical  of  the  universal  harmonies  with  which 
it  is  now  permitted  to  mingle  in  that  world  of  light,  through  the  merits 
of  the  atoning  Lord,  in  whom  he  trusted  all  his  hopes  for  the  future. 

David  Rumsey,  Esq.  also  addressed  the  court : 

I  deeply  regret,  your  honors,  the  dispensation  which  calls  upon  me  to 
add  my  tribute  of  respect  for  one,  who,  while  living,  I  loved,  and  whose 
memory,  since  he  is  dead,  I  revere.  It  was  my  good  fortune  to  know 
Judge  Welles  many  years,  longer,  perhaps,  than  any  other  person  present. 
Indeed,  I  can  not  call  to  mind  the  time  when  I  did  not  know  him,  and 
his  warm  greeting,  his  kind  advice  and  his  genial  manner  are  among  the 
earliest  recollections  of  my  life.  He  came,  as  I  understand,  while  yet  a 
child,  with  his  fether,  to  Steuben  County,  in  the  latter  part  of  the  last 
century,  and  settled  upon  a  new  fiirm  pleasantly  located  on  the  banks  of 
the  Crooked  Lake,  in  the  town  of  Wayne.     As  he  approached  his 
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majority,  he  was,  for  a  time,  engaged  in  mechanical  pursuits,  which  he 
early  abandoned  for  the  purpose  of  acquiring  an  education,  and  soon 
attained  all  the  knowledge  of  books  which  the  limited  means  a  new  settk> 
ment  in  a  sparsely  settled  county  afforded.  When  these  were  exhausted, 
he  was  wholly  dependent  upon  his  own  energy  and  perseverance  for  all 
further  attainments,  and  his  subsequent  life  shows  how  well  that  energy 
and  perseverance  was  rewarded.  He  entered  as  a  student  the  law  office 
of  that  able  and  learned  lawyer,  the  late  Vincent  Matthews,  at  Bath,  and 
aided  by  the  funds  derived  from  teaching  school,  was  enabled  to  complete 
the  long  clerkship  then  required  by  the  rules  of  the  old  Supreme  Court. 
Under  such  tuition  as  he  had,  with  his  studious  habits  and  sound  mind, 
he  could  not  have  been  other  than  a  good  lawyer.  It  is  not,  however, 
your  honors,  necessary  I  should  speak  of  his  attainments  as  a  lawyer  or 
,  judge.  The  gentlemen  who  have  preceded  me  have  well  and  truly 
stated  his  standing  in  that  regard,  and  the  reports  of  this  state  bear 
abundant  evidence  that  he  was  an  able  counselor  and  a  just  judge.  With 
the  record  of  his  labors  as  it  is  there  written,  his  friends  are  well  satisfied. 
Among  the  many  able  men  in  the  legal  profession,  who  adorned  the 
Steuben  bar  at  the  time  I  commenced  reading,  from  my  own  choice, 
and  with  the  cordial  concurrence  of  my  friends,  I  selected  the  office  of 
Judge  Welles  as  the  one  in  which  to  read  law,  and  entered  it  as  a  clerk. 
I  continued  with  him  in  that  capacity  until  about  the  year  1828,  when 
he  removed  from  Bath  to  Penn  Yan,  and  having  at  that  time  become  so 
familiar  with  the  practice  of  the  courts  as  to  be  able  to  aid  him  in  the 
laborious  duties  then  attending  the  practice  of  the  legal  profession,  at  his 
request,  I  went  with  him  to  his  new  residence,  and  there  continued  an 
inmate  of  his  family  during  the  remainder  of  my  clerkship.  Whatever 
of  success  has  attended  me  in  the  practice  of  my  profession  I  owe  to  the 
thorough  teachings  I  received  from  him;  and  while  I  remember  hun 
with  feelings  of  gratitude  for  his  faithfulness  as  such  teacher,  it  is  as  the 
presiding  genius  of  his  own  family,  in  the  every  day  enjoyment  of  his 
own  home  life,  that  I  best  love  to  think  of  my  dead  instructor  and  fi-iend. 
His  own  fireside  was  the  place  in  which  his  admirable  qualities  as  a  man 
and  a  Christian  best  developed  themselves,  for  he  seemed  to  realize  that 
there  was  the  spot  to  which  he  must  return  for  quiet  repose  after  the 
cares  of  his  profession  were  laid  aside  for  the  day ;  that  there,  he  could 
c'njoy  life's  purest  joys,  and  there  he  hoped  and  expected  to  die.  No 
one  who  has  enjoyed  his  hospitalities  can  fail  to  remember  the  easy  grace 
with  which  he  dispensed  them,  and  those  only  who  were  members  of 
his  household  can  bear  testimony  that  each  day  found  him  the  same 
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afiectionate  husband,  firm  yet  kind  and  indulgent  father,  tne  genial  host^ 
and  the  same  consistent  Christian  friend  and  master  in  his  family.  He 
indeed  made  his  house  what  every  home  should  be,  the  place  loved  by 
himselfi  loved  by  his  wife,  loved  by  his  children,  to  which  each  one 
returned  with  joy,  and  where  all  staid  with  pleasure.  And  I  may  be 
permitted  to  add  that  his  children  in  their  subsequent  lives,  showed  that 
the  kind  care  and  Christian  culture  he  gave  them  was  well  bestowed. 
My  residence  in  his  family  is  among  the  bright  spots  in  my  life,  and 
while  I  regret  his  loss,  I  hope  his  example  may  teach  us  to  so  live  that 
like  him  we  may  leave  a*  good  name,  and  like  him  we  may  at  last  depart 
with  the  same  well  founded  and  glorious  hope  of  a  blessed  immortality. 

D.  B.  Prossbr,  Esq.  of  Penn  Yan,  also  eulogized  the  eminent  judicial, 
social  and  Christian  character  of  Judge  Welles,  whom  he  said  he  had 
known  for  nearly  half  a  century,  and  to  whose  memory  he  with  a  melan- 
choUy  pleasure,  paid  a  passing  tribute. 

At  the  close  of  the  above  gentleman's  remarks,  Hon.  E.  Darwin 
SMrm  said  the  motion  to  enter  the  resolutions  introduced  by  the  com- 
mittee on  the  minutes  of  the  court  was  granted.  He  feelingly  indorsed 
all  that  had  been  said  of  Judge  Welles.  At  the  meeting  of  the  Monroe 
county  bar,  he  had  taken  occasion  to  express  his  sorrow  at  the  death  of 
him  who  was  an  honor  to  the  bench  and  the  bar,  and  who  was  respected 
and  beloved  by  all  who  knew  him.  This,  the  first  time  that  the  court 
has  convened  since  his  death,  is  most  appropriate  to  recall  to  memory  the 
many  great  virtues  and  characteristics  of  so  worthy  a  man, 
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AOTION. 

1.  A  competent  authority,  haying  Jur- 
isdiction over  the  subject  of  assess- 
ment for  the  purposes  of  taxation, 
and  oyer  the  plaintiff'  property, 
assessed  the  plaintifik  for  personal 
property.  The  plainti£fk  complained 
and  applied  to  the  courts  for  redress. 
Before  the  final  decision  in  the  Court 
of  Appeals,  the  officer  haying  charge 
of  the  collection  of  taxes  gaye  a 
notice  to  the  plaintifis,  requiring 
payment,  and  stating  that  in  the 
eyent  of  non-payment,  a  warrant 
would  be  issued,  to  collect  the  same. 
The  plaintiff^  then  paid  the  assess- 
ment. There  being  no  warrant,  no 
seizure,  no  threatened  seizure,  no 
payment  of  money  to  free  its  prop- 
erty from  the  possession  of  another, 
no  ignorance  of  fiicts ;  Hdd  that  this 
was  a  purely  yoluntary  payment,  and 
no  action  would  lie  to  recover  the 
same  back.  The  UnUm  Bank  y.  The 
Moyor,  ^.  of  the  City  of  New  York,  169 

2.  Nor  can  such  an  action  be  main- 
tained against  the  city  corporation 
of  New  Torlc,  eyen  if  the  payment 
be  coerciye,  taxes  being  leyied  and 
collected  under  state  authority,  and 
the  money  collected  being  finally 
applied  by  state  law.  ib 

8.  If  an  assessment  is  yoid  as  to  per- 
sons whose  property  is  assessed, 
their  right  to  maintain  an  action 
to  restrain  the  city  from  collecting 
it,  is  clear,  not  only  to  ayoid  a  mul- 
tiplicity of  suits,  but  also  to  remove 
a  doud  from  their  respectiye  titles, 


created  by  the  lien  of  the  assessment. 
Lrdand  r.  The  (Xiy  of  Boeheeter,    414 

See  BovD. 
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Mesne  Profits, 
mnvictpal  gorpobatiovb,  8. 
Pabtitiov,  7. 
Pbomissobt  Notes,  7. 
Slandeb,  1,  2,  8, 10, 11, 12. 


ADVANCEMENT. 

"  Adyanoement "  and  "adyanoements," 
are  the  terms  used  in  the  law  dic- 
tionaries, and  in  our  statutes,  to  de- 
signate money,  or  property,  g^yen  by 
a  father  to  his  children,  as  a  portion 
of  his  estate,  and  to  be  taken  into 
account  in  the  final  partition  or  dis- 
tribution thereof.  "Advances,"  is 
not  the  appropriate  term  for  money 
or  property  thus  frimished.  The 
latter  phrase,  in  legal  parlance,  has  a 
different  and  far  broader  significa- 
tion. It  may  characterize  a  loan, 
or  a  gift,  or  money  advanced  to  be 
repaid  conditionally.  Fer  Johh- 
80R,  J.     Chate  V.  JStimfff  6d7 


See  Will,  6. 


ADVANCES. 

See  ADYAvcBMBirT. 
Will,  6. 


AFFIDAVIT. 

The  objection  that  an  affidavit  watf 
sworn  to  before  a  commissioner  in 
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anotlier  state,  but  no  certificate  of 
ibe  secretary  of  state  has  been  ob- 
tained as  required  by  the  statute  of 
that  state,  is  not  fetal.  The  omis- 
sion may  be  amended  and  supplied. 
Lowton  ▼.  Kid,  80 

See  AttachxbvTi  8,  4. 


AGREEMBKT. 

1.  Where  there  is  nothing  in  the  body 
of  a  written  agreement,  or  in  the 
form  of  a  party's  signature,  to  indi- 
cate that  the  obligation  thereby  cre- 
ated was  intend^  to  be  any  other 
than  a  personal  obligation  on  his 
part,  parol  eyidence  is  inadmissible 
to  show  that  the  agreement  was  in 
fkct  the  obligation  of  third  persons, 
and  that  such  party  signed  it  as  their 
agent.    Babbett  ▼.  Toting,  466 

2.  It  eeetne  the  rule  is  otherwise  where 
it  appears  in  the  body  of  the  instru- 
ment, or  from  the  signature  of  a 
party  thereto,  that  be  was  acting  for 
others  and  intended  to  bind  them, 
and  not  himself.  ib 

8.  D.  wanting  work,  applied  to  S.  to 
furnish  employment;  whereupon  it 
was  agreed  between  them  that  D. 
should  cut  timber  from  his  own  land, 
and  make  it  into  railroad  ties  for  8. 
and  deliver  the  ties  at  twelve  cents 
apiece;  that  8.  should  furnish  money 
as  the  work  progressed,  and  the  ties 
were  to  be  his  property  from  the 
time  the  trees  were  cut  from  the 
stump.  Under  this  contract  the 
timber  for  the  ties  was  all  cut,  and 
hauled  upon  the  land  of  a  third 
person,  and  was  there  verbally  turn- 
ed out  to  S.  as  his  property,  before 
being  levied  on  as  the  property  of 
D.  Held,  that  the  contract  was  not 
within  the  statute  of  frauds,  but  be- 
longed to  that  other  class  of  contracts 
whore  the  vendor  agrees  to  furnish 
materials  and  manufacture  for,  and 
deliver  to,  the  vendee,  certain  goods 
at  a  future  day.  That  in  this  case 
the  labor  was  manifestly  to  be  done 
for  8.  upon  his  employment,  and  the 
referee,  therefore,  rightfully  held 
that  the  timber  became  the  property 
of  8.  as  soon  as  it  was  severed  fh>m 
the  stump.    Si^hene  v.  SatUeej    532 

4.  The  true  criterion,  in  all  such  casos, 
is  whether  the  work  and  labor,  re- 


quired in  order  to  prepare  the  sub- 
ject matter  of  the  contract  for  deliv- 
ery, is  to  be  done  for  the  vendor 
himself,  or  for  the  vendee.  If  for 
the  latter,  it  is  simply  a  case  of  hir- 
ing, and  not  within  the  statute  of 
frauds.  H 

See  Townro. 


ALIENS. 
See  Ejectkbht,  6. 

PCLTBKBT  ESTATB. 


ALIMONY. 
See  Mabbxaob. 

AMENDMENT. 

1.  In  an  action,  on  a  promissory 
note,  an  amendment  of  the  com- 
plaint by  inserting  therein  a  count 
for  goods  sold  and  delivered,  which 
formed  the  consideration  of  the 
note,  was  allowed,  on  ihe  trial. 
Meld,  that  as  the  amendment  was  in 
furtherance  of  justice,  and  did  not 
change,  substantialy,  the  claim  of 
the  plaintiff,  which  was  an  existing 
indebtedness  for  property  sold  and 
delivered,  and  it  only  operated  to 
conform  the  pleading  to  a  state  of 
facts  wlirch  the  evidence  had  already 
disclosed  might  possibly  exist,  it  was 
clearly  authorized.  E.  D.  Sxith,  J. 
dissented.     Vibbardy.  Boderick,   616 

2.  Kekl,  alio,  that  the  court  having  the 
power  to  grant  the  amendment,  the 
terms  upon  which  it  should  be 
allowed  were  wholly  discretionary, 
and  were  not  subject  to  review  upon 
exception.  ik 


APPEAL. 

1.  Points  not  raised  on  the  trial  cannot 
be  urged  on  appeal,  for  the  first  time. 
JSknerton  v.  Booth,  40 

2.  From  an  order  to  show  cause, 
granted  ex  parte,  returnable  at  a 
liiture  day,  and  granting  a  tempo- 
rary itgunction  pending  the  motion, 
no  appeal  will  lie  to  the  general 
term,  until  a  hearing  has  been  had 
on  the  original  order  to  show  cause, 
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or  on  a  inotion  to  Tacate  or  modify 
such  order.  Eloodgood  ▼.  The  Brie 
MaSkMif  Company,  278 

8.  Where  it  does  not  appear  that  at  the 
trial  the  defendant  insisted  upon  a 
juror  sitting,  or  took  any  exception 
to  his  exclusion,  it  is  too  late  to  raise 
an  objectioD,  or  take  exception,  upon 
appeal     Voorheee  v.  Dorr,  680 

4.  If  no  request  is  made,  on  the  trial, 
that  a  matter  be  submitted  to  the 
jury,  as  a  question  of  fact,  the  objec- 
tion that  it  was  not  submitted,  can- 
not be  taken  on  appeal.  Cimton  y. 
The  Hope  Imuranoe  Company ,        647 


APPORTIONMENT. 
'    See  EiBCTMBHT,  10, 11, 12. 

ARREST. 

1.  An  arrest  of  a  person  within  this 
state,  by  a  private  individual,  with- 
out warrant,  made  for  the  purpose 
of  forcibly  abducting  the  arrested 
person  from  the  state,  and  followed 
immediately  by  such  abduction,  can- 
not be  justifieid.  Such  seizure  and 
abduction,  of  themselves,  constitute 
a  criminal  offense  of  high  grade, 
both  at  common  law  and  by  statute. 
MandevUle  v.  Ouemteyj  99 

2.  One  who  hajs  arrested  another  with- 
out process,  or  on  void  process, 
wrongfully,  cannot  detain  him  on 
valid  process,  until  he  has  first  re- 
stored such  party  to  the  condition 
he  was  in  at  the  time  of  his  arrest, 
at  least  to  his  liberty.  The  law  will 
not  permit  him  to  perpetrate  a  wrong 
for  tiie  purpose  of  executing  process, 
nor  to  use  process  for  the  purpose 
of  continuing  an  imprisonment  com- 
menced without  authority  and  by 
his  wrongful  act.   Fer  J.  G.  Skith,  J. 

ib 

See  Cbikinal  Law. 


ASSESSMENTS. 

1.  The  provisions  of  the  act  of  April 
17, 1868,  (Laws  of  1868,  eh,  888,)  are 
only  intended  to  relieve  against 
fraud,  or  legal  irregularity,  in  the 


proceedings  relative  to  an 
ment,  or  Sie  proceedings  to  collect 
the  same.    MaUer  of  the  petition  of 
Lewie,  82 

2.  The  act  does  not  authorize  any 
inquiry  whether  the  work  has  been 
well  done ;  or  whether  the  contract 
has  been  fully  performed ;  or  wheth- 
er the  materials  used  are  according 
to  the  specifications ;  or  whether  the 
conmiou  council  had  all  the  surveys 
and  certificates  of  inspectors,  as 
required  by  the  ordinances.  ib 

8.  These  matters  belonged  to  the  com- 
mon council,  as  the  law  was  formerly, 
and  now  to  the  board  of  review ;  and 
do  not  come  within  the  purview  of 
this  statute,  except  in  cases  where 
fraud  is  alleged  to  have  been  com- 
mitted, ib 

4.  The  conmion  council  of  New  Tork 
has  power,  under  sections  176  and 
176  of  the  act  of  1818,  (2  K  Z. 
p,  407,)  to  assess  the  expense  of  re- 
pairing or  repaving  a  street  upon 
the  property.  The  subsequent  au- 
thority to  the  common  coundl  to 
repair  the  streets  and  employ  per- 
sons therefor,  in  sections  193,  194 
and  196,  does  not  prevent  the 
charging  the  expense  thereof  to  the 
owner.  Even  if  it  did,  it  would  not 
apply  to  a  case  of  an  entirely  new 
pavement,  after  raising  and  altering 
the  grade.  ib 

6.  The  question  whether  the  ordinance 
of  the  corporation,  passed  in  1824, 
by  which  it  was  agreed  that  the 
streets  should  be  kept  in  repair  at 
the  public  expense,  after  they  are 
once  paved  at  the  expense  of  the 
owners,  prevents  any  such  assess- 
ment, does  not  come  within  the  pro- 
visions of  the  act  of  1868.  ib 

6.  If  the  corporation  has  not  the 
power,  the  want  of  it  is  not  an  irreg^ 
ularity  in  the  proceedings  in  makmg 
the  assessment,  nor  in  collecting  it. 
If  the  common  council  have  made  a 
contract  with  the  owner  which  they 
seek  to  violate,  the  remedy  is  not 
under  the  act  of  1868.  ib 

7.  The  ordinance  of  1824  applies  only 
to  streets  paved  after  its  passage,  ib 

8.  The  imanimous  consent  required  to 
make  an  ordinance  passed  by  both 
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boardB  of  die  common  comicQ  of 
New  York,  on  the  same  day,  valid, 
is  the  consent  of  all  the  members 
present  at  the  time  of  its  passage. 
If  this  appears  from  the  fact  that  no 
objection  was  made  at  the  time,  and 
that  all  the  members  present  voted 
for  the  ordinance,  it  is  valid.  ib 

9.  The  provision  of  law  that  no  con- 
tract for  any  public  improvement 
shidl  be  entered  into,  before  an  ap- 
propriation has  been  made  therefor, 
{laws  of  1867,  eh,  446,)  does  not  ap- 
ply to  cases  where  the  expense  is 
charged  upon  the  owners,  and  not 
upon  the  public  treasury.  ib 

10.  Assessors  should  not  include  any 
charge  for  making  an  assessment  for 
repaving  a  street.  The  allowance 
of  two  and  a  half  per  cent  for  making 
the  assessment  is  no  longer  a  legal 
charge.  ib 

11.  Where  the  contract  and  specifica- 
tions for  paving  an  avenue  did  not 
provide  for  taking  up  the  gutter 
stones  and  paving  in  their  place,  but 
on  the  contrary,  required  the  con- 
tractor to  rea(]yust  the  gutter  stones 
wherever  necessary,  without  charge, 
and'  in  violation  of  this  he  removed 
the  gutter  stones  and  substituted  the 
pavement  with  the  assent  of  the 
water  purveyor,  at  the  request  of 
some  of  the  owners  j  Held,  that  there 
was  no  authorty  for  tliis,  and  it  was 
outside  of  the  contract.  Matter  of 
the  petition  of  Wood,  276 

12.  It  is  erroneous  for  assessors  to  in- 
clude in  their  assessment  a  charge 
for  making  the  assessment.  ib 

18.  It  is  irregular  and  erroneous  for 
the  commissioners  of  the  Croton 
Water  Board  to  certify  the  work  to 
have  been  completed  and  accepted, 
when  they  have  rejected  the  whole 
street  for  a  distance  of  one  block. 
The  taking  a  bond  to  do  the  work, 
and  withholding  a  part  of  the  money 
will  not  obviate  tlie  difficulty.         ib 

14.  Although  the  court  does  not,  in  a 
proceeding  under  the  act  of  1858, 
{Laws  of  1858,  eh.  838,)  inquire 
whether  the  work  was  well  done,  or 
done  according  to  the  contract,  so  far 
as  relates  to  the  material  or  work- 
manshipi  yet  when  it  appears  that 


the  certificate  was  given  with  a  ftill 
knowledge  that  the  work  was  not 
finished,  it  is  a  violation  of  the  con- 
tract which  prohibits  the  contractor 
from  receiving  payment  until  th« 
whole  work  is  completed,  and  is  un- 
just to  the  owners  who  are  assessed 
for  its  payment.  ib 

See  AcTiov,  8. 

Municipal  Corpobatiovs. 
Tazbb  and  Taxation. 


ASSIGNMENT. 
See  Lbabb,  1. 

ATTACHMENT, 

1.  Under  the  Code  of  Procedure,  the 
only  requisites  for  the  issuing  of  an 
attachment  are  that  the  action  should 
be  for  the  recovery  of  money ;  tliat 
the  same  should  be  on  contract; 
that  the  plaintiff  should  specify  the 
amount  of  the  claim,  and  the  grounds 
of  the  demand ;  and  that  the  defend- 
ants should  be  non-resident  debtors. 
LawUm  v.  Kid,  80 

2.  A  claim  for  damages  arising  upon 
the  breach  of  a  contract  by  the  de> 
fendant  to  purchase  sound  com  for 
the  plaintiffs,  the  breach  complained 
of  being  that  the  com  was  not  sound, 
but  heated,  sour  and  unmerchant- 
able, arises  on  contract,  and  the 
amount  claimed  is  a  fixed  amount, 
being  the  difference  between  the 
amount  paid  and  the  amount  at 
which  the  grain  was  sold.  t^ 

8.  An  allegation,  in  the  affidavit,  that 
the  defendants  have  property  in  this 
state,  is  not  necessary  to  the  issuing 
of  an  attachment,  S 

4.  It  is  not  necessary  that  the  affida- 
vit should  show  the  issuing  of  the 
summons.  It  is  sufficient  If  the 
summons  is  issued,  when  the  attach- 
ment is  obtained,  and  if  both  are 
delivered  to  the  sherifiT  together,    ib 

5.  If  the  facts  are  sufficient,  a  warrant 
of  attachmet  is  not  void  for  omitting 
to  state  one  of  them-^-as  that  the 
cause  of  action  is  in  an  action  then 
pending.  i^ 


See  Shbbipf,  2. 


ATTORNEYS. 
8ie  Mahttskajicb. 

B 

BAILEE. 

89e  GONTBBSIOV,   1. 

BANKS  AND  BANKING. 

1.  The  defendants'  bank,  having  on  the 
first  day  of  July,  1868,  paid  out  to 
the  plaintiff's  agent  a  counterfeit 
bill,  purporting  to  be  issued  by  the 
Waterbury  Bank,  of  Connecticut,  and 
the  agent  having  neglected  to  return 
it  for  redemption  until  the  17  th  day 
of  September  following;  Hdd  that 
if  the  duty  rested  upon  the  plaintiff 
to  return  the  bill  and  notify  the  bank 
of  the  forgery,  within  a  reasonable 
time  after  its  discovery,  the  question 
of  negligence,  under  the  circum- 
stances of  this  case,  was  for  the  jury 
to  decide.  BurriU  v.  The  Watertoum 
Bank,  106 

2.  Where  the  plaintiff  was  in  doubt, 
and  had  no  ready  means  of  detecting 
the  forgery ;  Held  that  the  duty  of 
returninsr  the  bill  immediately  was 
not  absolute,  although  its  genuine- 
ness had  been  questioned ;  and  that 
the  duty  of  returning  forged  paper, 
in  such  a  case,  must  begin,  if  at  all, 
from  the  time  the  holder  has  what 
the  jury  shall  deem  satisfactory  evi- 
dence of  its  spuriousness.  ib 

8.  The  plaintiff's  agent  having  paid 
out  the  bill  to  a  third  person,  sup- 
posing it  to  be  genuine,  and  such 
third  person  having  neglected  for  an 
unreasonable  time,  after  being  in- 
formed that  it  was  counterfeit,  to 
return  it  to  the  agent ;  Held  that  the 
defendants'  bank  could  not  avail 
itself  of  such  third  person's  neglect, 
to  defeat  the  plaintiff's  action.       ib 

4.  The  defendants,  being  informed  by 
the  plaintiff's  agent,  on  the  third 
day  of  August,  that  the  bill  had 
been  questioned  and  returned  to 
him,  but  that  he  had  paid  it  out 
again,  promising  to  take  it  back  if 
it  should  prove  to  be  a  counterfeit,  I 
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made  no  answer  whatever.  Bdd 
that  the  jury  might  find,  upon  tiie 
evidence,  that  the  defendants'  bank 
had  acquiesced  in  this  disposition  of 
the  bill,  and  thereby  waived  an  im- 
mediate return  thereof  ib 


BARRATRY. 
See  Maivtevavcb. 

BILL  OF  EXCEPTIONS. 
See  Complaint^  6. 

BLOOMINGDALE  ROAD. 
See  Nbw  York,  (City  of.) 

BONA  FIDE  HOLDER.  * 

See  Pbomissobt  Notbh,  4,  7. 

BOND. 

1.  The  law  implies  the  release  and  dis- 
charge of  a  right  of  action,  when 
the  creditor  voluntarily  delivers  to 
his  debtor  the  bond,  note  or  other 
evidence  of  his  daim.  Beaeh  v.  En- 
dreu,  570 

2.  After  the  money  due  upon  a  bond 
or  undertaking  has  been  paid  by 
the  obligors,  and  receipted  in  ftill 
on  the  back  of  the  bond  by  one  of 
the  obligees,  and  the  bond  delivered 
up  to  the  obligors  for  the  purpose 
of  being  canceled,  no  action  is  main- 
tainable thereon,  in  the  absence  of 
any  allegation  of  fraud  or  mistake,  ib 

3.  Even  if  the  payment  made  does  not 
fulfill,  completely,  the  measure  of 
the  obligation,  it  is  perfectly  com- 
petent for  the  obligees  to  waivo  the 
right  to  further  i)erformance,  and 
surrender  it  to  be  canceled.  And 
it  having  thus,  by  the  voluntary  act 
of  the  obligees,  become  defunct  as 
a  subsisting  obligation,  no  subse- 
quent occurrences  can  revive  it  in 
their  favor,  without  the  assent  of  the 
obligors.  Hence,  an  action  cannot 
be  maintained  thereon,  even  as- 
suming that  the  obligees  might  have 
retaiiied  the  undertaking,  for  farther 
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indemnity  or  secority,  had  they  bo 
elected.  ib 

.  Where  a  bond  is  delivered  np,  by 
one  of  two  joint  obb'gees,  to  be  can- 
celed, the  assent  of  his  co-obligor 
will  be  presumed,  if  he  makes  no 
objection  and  takes  no  steps  in  a 
contrary  direction  till  after  the  lapse 
of  several  years.  Besides,  the  act 
of  his  joint  obligee  is  binding  upon 
him,  and  his  assent  need  not  be 
shown.  ib 


BBOKEB. 

1.  An  agent  employed  to  sell  goods  on 
commission,  is  a  mere  broker.  As 
such  he  is  authorized  to  make  con- 
tracts for  the  sale  and  delivery  of 
the  goods,  but  is  not  authorized  to 
make  such  contracts  in  his  own 
name;  nor  to  receive  payment  for 
the  property  so  sold.  Dwm  v. 
JFriffht,  244 

2.  Where  goods  thus  sold  by  a  broker 
are  not  entrusted  to  the  possession 
of  the  latter,  but  are  sent  by  the 
seller  to  the  purchaser  directly, 
with  a  bin  or  invoice  thereof,  and 
the  purchaser  receives  the  goods, 
with  notice  that  the  broker  does 
not  own  them,  and  has  no  right  to 
receive  payment  for  them,  he  can- 
not set  off  a  debt  due  to  him  from 
the  broker,  against  the  claim  of  the 
seller  for  the  price.  ib 


0 

CABBIEB. 

See  ExPRBSB  Companibs,  1,  2. 
Towing. 

Vendor  and  Pubchabbb,  6,  6,  7. 
Warbhoubbman. 


CASES     QUESTIONED,    COM- 
MENTED ON,  &c. 

1.  The  decision  in  Thonuu  v.  Todd,  (6 
EiU,  840,)  requiring  a  creditor  who 
takes  forged  bank  paper  in  payment 
of  his  debt,  to  return  or  offer  to  return 
it  to  his  debtor,  before  he  can  main- 
tain an  action  upon  his  original  de- 
mand, questioned.  Per  Morgan,  J. 
Burria  v.  The  Watertown  Bank,    105 


2.  The  case  of  Erben  v.  LonUetrd,  (19 
N.  T.  Bfp.  299,)  distinguished  from 
the  present.     MandevUle  v.  Ouermef, 

100 

8.  The  case  of  Btgney  v.  Smiik,  (89 
Barb.  883,)  commeuted  upon  and 
Umited.   Garlinghoute  v.  WhitweU,  208 

4.  The  case  of  Beed  v.  BandaU,  (29  N. 
T.  Bep.  868,)  criticised.  Per  Mor- 
gan, J.    ( Woodruff  V.  Feieraon,    252 


CLAIM  AND  DELIVEEY. 

1.  Where  the  plaintiff  in  an  action  for 
the  claim  and  delivery  of  personal 
property,  dies  after  the  execution 
of  an  undertaking  to  him  by  the 
defendant  for  the  purpose  of  regain- 
ing possession  of  the  property,  and 
before  the  trial,  and  another  person 
is  substituted  in  his  place,  as  plain- 
tiff, the  person  so  substituted  is  the 
party  entitled  to  recover,  and  as 
such,  the  undertaking  takes  effect 
in   his  favor  as  the   plaintiff  enti- 

,  tied  to  a  return  of  the  property. 
EmerBon  v.  Booth,  40 

2.  The  defendant's  liability  becomes 
fixed,  on  the  recovery  of  a  judgment 
by  the  plaintiff,  either  to  return  to 
the  plaintiff  the  property,  or  to  pay 
the  value  of  the  property  to  the  ex- 
tent of  the  penalty.  ib 

8.  In  an  action  upon  an  undertaking 
given  by  the  defendants  in  an  action 
for  the  claim  and  delivery  of  per- 
sonal property,  judgment  may  be 
rendered  for  the  penalty  of  the  un- 
dertaking and  interest  thereon  from 
the  date  of  the  judgment.  ib 


COMMISSION. 
See  PRACTICB. 

COMPLAINT. 

1.  The  complaint  in  an  action  for  de- 
ceit or  fraud  in  the  purchase  or  Rale 
of  property.,  induced  or  procured  by 
false  representations,  must  in  sub- 
stance state  the  representations,  and 
aver  their  falsity  and  that  they  were 
made  with  intent  to  deceive  the 
plaintiff  and  induce  him  to  make 
the  purchase  or  trade  in  question, 
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and  that  they  did  induce  such  trade, 
to  the  plaintiff's  injury.  Barber  v. 
MorffOH,  116 

2.  Where,  in  such  an  acUon,  there  was 
nothing  in  the  first  count  of  the  com- 
plaint which  amounted  to  an  allega- 
tion or  averment  that  the  defendant 
made  the  representations  to  induce 
the  plfuntiff  to  make  the  purchase 
of  the  property,  or  with  intent  to  de- 
firaud  or  deceive  him ;  or  that  such 
representations  in  Act  induced  the 
purchase  of  the  property ;  MM^  on 
demurrer,  that  the  count  was  defec- 
tive, in  these  particulars.  ib 

8.  The  second  count  of  the  complaint 
alleged  that  the  defendant  represent- 
ed to  the  plaintiff  that  a  company, 
known  as  "  The  New  York  and  Santa 
Fe  Mining  Company,"  was  a  duly 
organized  corporation  with  an  origi- 
nal capital  stock  of  $5,000,000,  of 
the  par  value  of  $100  per  share; 
that  said  company  had  very  valuable 
mines  which  it  was  then  working; 
that  the  yield  of  its  mines  was  of 
Immense  value ;  and  that  said  com- 
pany would  certainly  pay  quarterly 
dividends,  in  gold,  of  six  per  cent ; 
and  that  the  stock  of  the  company 
was  very  hard  and  almost  impossi- 
ble to  be  obtained,  it  was  so  valua- 
ble. The  complaint  then  alleged 
that  the  defendant  aflSrming  and  de- 
claring that  he  knew  each  and  every 
one  of  such  statements  to  be  facts, 
induced  and  advised  the  plaintiff  to 
purchase  of  and  through  him  four 
hundred  and  eighty  shares  of  the 
capital  stock  of  the  said  company, 
which  he  did  purchase,  and  paid 
therefor  the  sum  of  $18,376;  the 
plaintiff  believing  and  confiding  in 
each  and  all  of  the  said  statements 
and  representations  to  be  true.  The 
count  then  averred  that  each  and 
every  of  said  statements  were  false 
and  were  fully  known  to  the  defend- 
ant to  be  false.  Held  that  these 
allegations,  together,  imputed  and 
implied  a  fraud  purposely  and  inten- 
tionally committed  upon  the  plain- 
tiff, by  the  defendant,  and  that  the 
count  might  therefore  be  sustained,  ib 

4.  Eeid,  alsoj  that  the  plaintiff  could 
not  be  required  to  prove,  on  the 
trial,  any  thing  more  than  the  repre- 
sentations set  forth,  the  Tact  that  the 
defendant    procured   and   induced 


him,  in  reliance  upon  such  represen- 
tations, to  make  the  purchase  of  the 
stock  as  stated,  and  then  to  prove 
the  utter  falsity  of  such  statements 
and  representations,  and  that  the 
defendant  knew  them  to  be  false 
when  he  made  them.  That  this 
would  make  out  a  clear  and  com- 
plete cause  of  action,  except  proof 
of  damages.  ib 

6.  No  question  can  arise  upon  a  bill 
of  exceptions,  as  to  the  sufficiency 
of  the  complaint,  where  testimony 
offered  by  the  plaintiff  is  received 
-  without  objection,  and  the  defend- 
ant's counsel  does  not  suggest  that 
the  complaint  is  insufficient,  until 
after  the  plaintiff  has  proved  his 
case  and  rested.  Kern  v.  Towa- 
Uy,  8«5 

6.  At  that  stage  of  the  triaJ,  the  de- 
fendant may  raise  the  question  as  to 
the  sufficiency  of  the  complaint,  by 
a  motion  to  strike  out  so  much  of  the 
testimony  as  tends  to  prove  mattera 
not  alleged  in  the  complainL         ih 

7.  Defects  in  the  complaint  may  be 
stated  as  a  ground  for  a  motion  for 
a  nonsuit ;  but  if  the  testimony  given 
without  objection  is  sufficient  to 
establish  a  cause  of  action,  the  mo- 
tion should  be  denied.  ib 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  of  April 
24,  1866,  entitled  "  An  act  to  pro- 
vide for  the  laying  out  and  improv- 
ing of  certain  portions  of  the  city 
and  county  of  Now  York,"  is  not  in 
conflict  with  the  second  section  of 
the  10th  article  of  the  constitution 
of  this  state,  because  the  power  to 
make  the  application  therein  author- 
ized, which  by  the  act  is  vested  in 
the  Commissioners  of  the  Central 
Park,  should  have  been  given  to  the 
common  council  of  the  city.  Mat- 
ter of  the  appHeaiion  of  the  Commistitm- 
er»  of  the  Central  Park,  277 

2.  The  authority  conferred  on  the  com- 
missioners is  not  that  of  any  local 
officer,  nor  does  it  authorize  them 
to  discharge  the  duties  of  any  offi- 
cer, but  it  provides  for  the  discharge 
of  a  more  ministerial  act,  viz.  pre- 
senting to  the  court  a  petition  for  the 
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opening  of  a  street  It  is  a  mere 
authority  to  make  an  application  to 
the  court  for  the  opening  of  a  street ; 
and  that  power  may  be  conferred  on 
the  CommissionerB  of  the  Central 
Park.  ib 

8.  The  right  to  grade  streets  in  the 
city  of  New  York  having  always 
been  exercised  by  the  common  coun- 
cil, as  well  as  other  powers  conferred 
by  that  act  on  the  commissioners,  it 
may  well  be  doubted  whether  the 
legislature  can  take  fh>m  the  com- 
mon council  this  power  and  confer 
it  on  state  officers.  Fer  Ihoba- 
HAM,  J.  ib 

4.  The  legislature  may  lay  out  a  road 
or  drive  by  statute ;  and  having  that 
power,  it  may  authorise  others  to  do 
it  ib 

6.  No  such  road  or  drive  could  be  laid 
out  without  the  authority  of  the 
legislature ;  and  whenever  it  has  been 
necessary  to  open  any  new  street 
or  avenue  not  laid  down  on  the  map, 
such  legislation  has  been  deemed 
necessary,  and  the  limits  of  the  street 
or  avenue  have  been  fixed  by  the 
statute.    Ftr  In  graham,  J.  ib 

6.  Several  instances  specified  in  which 
.   such  acts  liave  been  passed,  with- 
out any  action  of  the  common  coun- 
cil, where  proceedings  have  been 
taken  by  other  parties  than  the  com- 

^<non  council.  ib 

7.  The  legislature  of  this  state  has  no 
power  to  confer  upon  towns  author- 
ity, absolute  or  conditional,  to  issue 
bonds  and  donaU  the  proceeds  to  a 
private  corporation.  Matter  of  the 
application  of  Sweet  v.  Hulberif       812 

8.  Though  it  ^ere  conceded  that  the 
legislature  has  the  power  to  enable 
towns  to  subscribe  for  stock  in  a 
railroad  corporation  and  issue  bonds 
to  pay  for  the  same,  it  would  not 
follow  that  it  might  pass  laws 
enabling  towns  to  issue  bonds  and 
donate  the  proceeds,  or  if  it  did  pass 
such  laws,  that  any  bonds  issued  or 
other  act  done  under  that  author- 
ity would  be  valid  against  the  town. 
JPer  Jambs,  J.  ib 

9.  The  act  of  the  legislature  of  this 
state  entitled  "  An  act  to  authorize 
the  town  of  Saratoga,  in  the  cov^ty 


of  Saratoga,  to  issue  bonds  to  aid  in 
the  construction  of  a  railroad  from 
the  village  of  Mechanicville  to  in- 
tersect the  Olens  Falls  Railroad," 
passed  April  27, 1868,  {LaweoflS&i, 
eh,  884,)  is  unconstitutional  and 
void.  ib 

10.  That  act  does  not  assume  to  take 
the  money  of  the  tax  payers  by  due 
process  of  law,  nor  in  virtue  of  the 
right  of  eminent  domain;  and  it 
does  not  come  within  the  legitimate 
scope  and  purpose  of  the  taxing 
power  of  the  government  It,  there- 
fore, foUows  Siat  in  passing  said  act, 
the  legislature  exceeded  its  powers ; 
that  the  act  was  unauthorized ;  and 
is  without  validity  or  force.  ib 

11.  The  property  of  the  citizen  cannot 
be  taken  ITom  him  without  his  con- 
sent, except  by  due  process  of  law,  or 
by  eminent  domain,  or  by  taxation. 
Against  every  other  mode  he  is  pro- 
tected, ib 

See  Municipal  Corpobatioitb,  17,  28. 
RocHBSTBB  (City  of,)  6,  6,  7. 
Vbmdob  and  Pubchasbb,  11. 


CONVERSION. 

1.  Where  a  bailee  of  goods  absolutely 
refuses  to  deliver  them  to  the  owner 
on  demand;  or  denies  his  right  to 
them ;  or  assumes  to  be  himself  the 
owner;  or  interposes  an  unreason- 
able objection  to  delivering  them; 
or  exhibits  bad  faith  in  regard  to 
the  transaction  ;  a  conversion  of  the 
property  may  be  inferred.  CorroU 
V.  Mix,  212 

2.  But  where  the  defendant  received 
goods  from  B.  without  knowing  who 
was  the  owner,  but  having  every 
reason  to  suppose  B.  to  be  the  owner, 
and,  on  demand  being  made  by  a 
third  person  claiming  to  be  the 
owner,  did  not  set  up  any  daim  to 
them,  nor  dispute  the  claimant's 
right,  but  stated,  in  substance,  that 
he  did  not  know  the  claimant  was 
the  owner;  that  the  property  was 
left  by  B.  and  that  he  desired  the 
onler  of  his  father,  or  B.  before  de- 
livering the  same ;  or  an  opportunity 
to  confer  with  his  father  in  regard 
thereto ;  Weldy  that  this  was  not  such 
a  refusal  as  amounted  to  a  conver- 
sion of  the  goods.  ib 
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1.  Howeyer  objectdonable  the  issue  of 
stock  dividends  by  a  corporation, 
may  appear  to  be,  as  bearing  npon 
the  TaJue  of  the  stock,  such  consid- 
erations are  more  properly  to  be  ad- 
dressed to  the  board  of  directors 
than  to  the  court,  on  a  motion  to 
continue  an  iivjunction.  IToimB  y. 
ChidOffo  and  NorikweiUm  Bmiway 
Oompan»f,  878 

2.  Under  or^ary  circumstances, 
where  a  corporation  has  earned  a 
dividend,  and  it  desires  to  retain  the 
moneys  so  earned,  for  the  purposes 
of  the  company,  either  in  making 
improvements  on  its  property  or  for 
the  payment  of  its  debts,  it  would  be 
no  violation  of  law  to  retain  such 
moneys  and  in  lieu  thereof  to  issue 
to  the  stockholders  a  corresponding 
amount  of  stock.  S 

8.  The  election  to  do  either  rests 
with  the  board  of  directors,  and  if 
the  company  has  the  power  to  in- 
crease the  capital  stock,  for  any  pur- 
pose, either  mode  of  making  such 
increase  is  not  a  violation  of  law, 
and  affords  no  ground  for  an  in- 
junction to  restrain  them.  ib 

4.  If  a  corporation  has  the  power  to 
increase  its  capital,  it  is  immaterial 
whether  such  increase  is  made  by 
awarding  the  stock  to  stockholders 
as  dividends,  in  lieu  of  money,  re- 
taining the  money  for  the  purposes 
of  the  company,  or  by  paying  the 
stockholders  the  dividends  in  cash 
from  the  earnings  of  the  company 
and  selling  the  stock  in  the  market, 
to  raise  money  for  the  use  of  the 
corporation.  ib 

5.  It  may  be  doubted  whether  a  state- 
ment, made  by  a  board  of  directors, 
in  a  report,  avowing  their  determi- 
nation not  to  make  any  ftirther  in- 
crease of  the  capital  stock,  would  be 
sufficient  to  warrant  the  restraining 
of  thb  company  from  doing  an  act 
expressly  authorized  by  statute ;  or 
even  if  it  had  such  an  effect,  as  to 
the  board  by  which  it  was  made, 
whether  any  subsequent  board  could 
thus  be  deprired  of  the  powers  con- 
ferred upon  it  by  law.    Ftr  Ivqba- 

Bh  FOBIIOK  COBPOBATIOVS. 

Railboad  Gompavibi. 


COSTS. 
8u  Ejbotmevt,  6. 


COUNTEB.<?LAIM. 

Where  a  party  sued  upon  an  agree- 
ment exe<futed  by  him  in  his  own 
name,  does  not  claim,  upon  the  trial, 
to  recoup  any  damages  except  such 
as  have  accrued  to  third  persons,  by 
the  phiintiff 's  alleged  breach  of  the 
agreement,  and  they  are  not  shown 
to  be  parties  to  the  agreement,  an 
offer  to  prove  a  counter-claim  in 
their  behalf,  is  properly  overruled. 
BiMtU  V.  Young,  466 


COUNTERFEIT  NOTES. 
8$6  Babkb  avd  BiBKnia. 

CRIMINAL  LAW. 

1.  A  crimfaial  warrant  should  contain 
a  command,  or  a  requirement  in  the 
nature  thereof,  to  the  person  to 
whom  the  warrant  is  directed,  to 
make  the  arrest.  A  mere  authority, 
in  the  nature  of  a  license  or  permis- 
sion to  make  the  arrest  would  not  be 
a  warrant,  within  the  statute,  or  at 
common  law.      Atibott  v.  Booth,  646 

2.  The  direction  is  an  essential  part 
of  every  warrant  Unless  it  is  di- 
rected to  the  sheriff,  or  the  consta- 
bles of  the  county,  or  town,  or  some 
individual  officer  or  to  some  indi- 
vidual by  name,  who  is  not  an 
officer,  it  is  not  a  proper  or  sufficient 
warrant.  ib 

8.  At  common  law,  a  warrant  might 
be  directed  to  some  indifferent  per- 
son who  was  not  an  officer;  and 
this  may  still  be  done;  but  the  prac- 
tice should  not  be  resorted  to  if  an 
officer  can  conveniently  be  found,  ib 

4.  But  where  the  warrant  is  directed, 
in  the  body  thereof,  "  to  the  sheriff 
or  any  constable  of  the  county,"  in 
which  the  magistrate  resides,  an  au- 
thority cannot  be  conferred  npon  a 
person  who  is  not  an  officer,  to  exe- 
cute the  same,  by  an  indorsement  on 
the  back  thereof,  signed  by  the  Jus- 
tly, "  authorizhig  and  empowering  *' 
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such  person  to  arrest  the  defendant 
and  bring  him  before  the  justice. 
Such  an  indorsement  is  not  a  direc- 
tion to  the  person  named  therein; 
and  the  warrant  will  afford  no  justi- 
fication to  him  for  an  arrest  made 
under  it  ib 


DABOlGES. 

1.  In  an  action  to  recover  damages  for 
injuries  done  to  the  plaintiff  |s  premi- 
ses by  water,  in  consequence  of  the 
diversion  of  a  stream  from  its  chan- 
nel by  the  defendants,  in  construct- 
ing a  culvert,  the  legal  rule  of  dam- 
ages has  no  reference  to  the  cost  of 
removing  a  bar  of  gravel  carried 
there  by  the  flood.  The  measure  of 
damages  in  that  class  of  cases  is  the 
depreciation  in  the  value  of  the 
plaintiff's  premises  occasioned  by 
the  injury  resulting  from  the  defend- 
ants' acts.  EagUrkrook  v.  The  Erie 
Baihoay  Compaf^y^  94 

2.  In  a  case  where  the  deposit  is  com- 
paratively extensive,  and  the  cost 
of  removing  it  would  probably  equal, 
if  not  greatly  exceed,  the  value  of 
the  soil  covered  by  it,  the  rule  con- 
templates that  the  material  depos- 
ited by  the  flood  is  to  remain  upon 
the  land ;  and  one  of  the  it^ms  of 
damage  is  the  depreciation  in  the 
value  of  the  land  in  consequence  of 
its  remaining.  ib 

8.  The  owner  of  the  land  is  therefore 
under  no  obligation  to  remove  the 
gravel  so  deposited  thereon,  by 
reason  of  his  having  received  com- 
pensation for  his  di^iages,  from  the 
wrongdoer;  nor  does  he  incur  any 
peril,  in  a  legal  sense,  by  suffering 
it  to  remain.  S 

4.  Hence  his  neglect  to  remove  such 
gravel  bar  will  not  preclude  an  ac- 
tion by  him  for  damages  done  by  a 
subsequent  flood,  in  consequence  of 
the  improper  and  unskillful  location 
and  construction  of  the  culvert,  by 
the  defendants ;  although  such  gravel 
bar  may  have  had  some  effect  in  de- 
flecting the  course  of  the  flood.  The 
case  will  be  the  same,  in  that  respect, 
as  if  the  flood  had  been  thusdiierted 


by  the  natural  formation  of  the  sur- 
face of  the  plaintiff's  land,  or  as  if 
the  bar  had  been  deposited  there  be- 
fore the  culvert  was  made.       '     tS 


DECEIT. 
See  CoxFLAtHT,  1,  2. 


DECLARATIONS. 

1.  In  an  action  by  the  executor  of  a 
mortgagee,  to  foreclose  a  mortgage, 
the  plaintiff  cannot  be  allow^  to 
give  in  evidence  the  declarations  of 
Uie  testator,  for  the  purpose  of  prov- 
ing that  the  indebtedness  secured 
by  the  mortgage  was  a  loan  and 
not  an  advancement  to  his  children, 
or  one  of  them.    ChaeeY.Ewinff,  697 

2.  And  inasmuch  as,  had  the  action 
been  brought  by  the  testator  in  his 
lifetime,  his  parol  admissions,  or  deo- 
larations,  that  the  money  hiul  been 
furnished  by  way  of  advancement, 
and  not  as  a  loan,  would  have  been 
inadmissible,  on  the  ground  that 
they  would  contradict  the  plain 
terms  and  legal  intendment  of  the 
mortgage ;  Seldy  that  they  were 
equally  inadmissible  in  an  action 
of  foreclosure  brought  by  his  ex- 
ecutor. H 

8.  Conversations  and  declarations  of  a 
testator,  in  favor  of  the  executor  are 
never  allowable  in  actions  between 
the  executor  and  third  persons,  un- 
less under  some  peculiar  circum- 
stances. H 


DEDICATION. 

.  Section  27  of  the  act  of  1818,  "  to 
regulate  highways,"  (2  J2.  Z.  p.  277, 
eh.  SSf)  adopted  in  the  revision  of 
1830,  (1  B,  S,  620,  (  99,)  which  pro- 
vides that  a  street  must  be  opened 
and  worked  within  six  years  from 
the  time  of  its  being  laid  out,  to 
make  it  a  highway,  luis  no  relation 
to  highways  dedicated  by  the  own- 
ers themselves  to  the  use  of  the 
public,  but  was  intended  to  ^ply 
exclusively  to  those  laid  out  by  the 
proceedings  authorized  by  the  act^ 
in  which  lands  could  be  taken  with- 
out the  owner's  consent  MsMmmt 
T.  BuUer,  486 


2.  Wliere  the  eyidence  of  a  dedication 
of  land  by  the  owners,  for  a  street, 
consists  of  clear,  unequivocal  and  de- 
cisive acts  of  such  owners,  amount- 
ing to  an  explicit  manifestaUon  of 
their  will  to  make  a  permanent 
abandonment  and  dedication  of  the 
land,  which  of  themselves  are  suf- 
ficient to  establish  a  dedication, 
without  any  intermediate  period,  if 
the  land  dedicated  is  unequivocally 
used  and  occupied  for  any  contin- 
uous period  of  time,  by  the  public  at 
large,  that  will  amount  to  an  adop- 
tion of  the  dedication.  But  the 
user,  in  such  a  case,  ought  to  be  for 
such  a  length  of  time  that  the  public 
accommodation,  and  private  rights, 
mi^ht  be  affected  by  a  revocation,  ib 

8.  The  proprietors  of  a  tract  of  land 
caused  the  same  to  be  surveyed,  in 
December,  1826,  and  a  map  thereof 
to  be  made,  laying  out  the  same  into 
Tillage  lots  and  streets,  including 
certain  land  designated  thereon  as 
Bums  street ;  which  map  was  signed 
by  them  and  recorded  in  the  county 
clerk*s  office,  in  September,  1827. 
There  was  evidence  tending  to  show 
a  continuous  use  of  Bums  street  as 
a  public  highway,  ftt)m  1882  to 
1865.  Most  of  the  travel  proved  was 
confined  to  that  portion  of  the  street 
which  was  necessary  for  transit  ttom 
a  street  on  the  east  to  another  on 
the  west  side  of  Burns  street,  yet  for 
that  purpose  the  line  of  travel  was 
not  directly  across  the  latter  street, 
but  it  was  necessary  to  turn  into  that 
street  and  go  along  it  a  distance  of 
from  twenty-five  to  seventy  feet,  be- 
fore turning  into  either  of  such 
other  streets.  For  aught  that  ap- 
peared, Bums  street  was  open  its 
whole  length  as  mapped,  and  the  tes- 
timony tended  to  show  that  for  some 
distance  it  was  fenced.  In  1868,  I. 
claiming  title  to  the  premises,  erected 
a  house  thereon.  Such  house  did 
not  block  up  the  street,  but  merely 
encroached  upon  it,  and  the  travel 
went  on,  as  before,  ffeld  that  under 
these  circumstances  the  Jury  were 
justified  in  finding  an  aceeptanee  of 
the  dedication,  hjpubUe  user.         ib 

4.  In  1858  the  common  council  of 
Bochester,  in  which  city  Bums  street 
was  situated,  caused  the  obstructions 
that  had  been  placed  in  the  street  by 
I.  and  those  claiming  under  him  to 
be  removedi  with  their  consent,  and 
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the  street  to  be  improred ;  since 
which  time  it  had  been  used  as  a 
street,  until  the  plaintiff  put  up  a 
fence  on  it;  which  the  defendants 
tore  down.  I.  was  told,  when  he 
put  up  the  house,  that  it  was  on  the 
street  He  admitted  that  it  was, 
and  said  that  if  the  street  was  ever 
improved,  the  house  would  have  to 
be  removed ;  and  he  set  it  on  blocks, 
and  made  no  cellar  under  it.  Mdd 
that  the  action  of  the  city  authori- 
ties, in  1858,  was  a  clear  ace^ianes 
of  the  dedication,  even  if  the  pre- 
vious user  was  not.  ib 

5.  Eeld,  aUOf  that  the  question  of  revo- 
cation by  I.  of  the  dedication  was 
one  of  fact,  depending  on  the  cir- 
cumstances of  the  case ;  and  that  the 
jury  were  authorized  to  find,  upon 
the  testimony,  that  his  acts  were  not 
intended  by  him  as  a  revocation,  and 
did  not  amount  to  it.  ib 

6.  Meid,  further,  that  L  could  not  re»- 
voke  the  dedication  unless  he  had 
succeeded  to  the  title  of  the  original 
proprietors.  ib 

7.  Where  the  grantee  in  a  quit-claim 
deed  acquires,  thereby,  only  an  un- 
divided portion  of  the  interest  of  the 
original  proprietors  in  land  pre- 
viously dedicated  as  a  street,  and 
his  deed  refers  to  the  map  on  which 
such  land  was  so  dedicated,  it  may 
well  be  questioned  whether  the  grant 
to  him  is  of  any  thing  more  than  the 
fee  subject  to  the  public  easement. 
Pflr  J.  C.  Smith,  J.  ib 

8.  Whether  the  owner  of  an  undivided 
portion  of  the  estate  can  revoke  a 
dedication  made  by  the  owners  of 
the  whole,  prior  to  the  grant  to  him. 
Quare,  ib 


DEED. 
8u  Dbdigatiov,  7. 

DISSEISOR  AKD  DISSEISEE. 
Se$  Mbshb  Pbofits. 

DIVORCE. 
8e$  Mabbiagb, 
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DUTIES. 

6i$  VeVDOB  AKD  PUBOHABIR  9  10, 11. 

E 

EJECTMENT. 

1.  In  an  action  of  ejectment,  brought 
by  a  vendor,  or  his  grantee,  to  re- 
cover lands  in  the  possession  of  the 
defendant  under  an  executory  con- 
tract of  sale,  for  default  in  the  pay- 
ment of  one  of  the  installments  at 
the  time  fixed  upon  by  the  contract ; 
Stidf  that  the  defendant  might  inter- 
pose an  equitable  defense,  and  the 
court  would  consider  the  case  in  the 
same  view  as  though  the  defendant 
had  commenced  a  cross  action  and 
applied  for  an  ii\juction.  Oifthe  v. 
XaJ^Mtom,  186 

2.  The  decision  of  such  a  question 
consists  of  a  single  conclusion  of 
law,  and  a  general  exception  is  suffi- 
cient.- ib 

8.  When  the  grounds  of  defense  may 
be  clearly  understood  by  the  answer, 
and  the  parties  go  to  trial  and  actually 
try  the  very  question  on  which  their 
rights  depend,  objections  to  the 
answer  on  account  of  a  defective 
statement  of  facts  will  be  disre- 
garded on  appeal.  ib 

4.  Where  the  plaintiff  had  taken  a  con- 
veyance of  the  lands,  and  an  assign- 
ment of  the  contract,  with  notice  of 
the  purchaser's  equity;  Stldf  that 
he  was  in  no  better  position  to  en- 
force a  forfeiture  than  hia  assignor,  ib 

6.  An  action  of  ejectment  by  the  ven- 
dor to  recover  possession  for  default 
in  payment  of  the  purchase  money, 
being  a  legal  action,  as  defined  by 
the  Code,  Uie  defendant,  if  he  suc- 
ceeds, is  entitled  to  costs,  although 
in  an  equitable  action  for  the  same 
relief  he  might  be  charged  with 
costs.  ib 

6.  Where  it  is  proved,  in  an  action  of 
ejectment  brought  by  the  people, 
that  an  individual  under  whom  the 
defendant  claims  title,  was  not  an 
alien,  but  a  naturalized  citizen,  both 
at  the  time  of  the  grant  to  him  and 
of  his  grant  to  the  defiendant's  gran- 


tor, the  people,  in  their  soverngn 
capacity,  should  be  presumed  to 
have  known  that  fact;  especially 
where  it  appears  that  such  person 
had  represented,  and  exercised,  their 
sovereignty,  both  in  the  legislatiTe 
and  ju(&cial  departments  of  the  gov- 
ernment for  a  number  of  years.  The 
People  V.  Snyder  J  889 

7.  Where,  in  an  action  of  ejectment 
brought  by  the  people,  it  was  ad- 
mitt^  by  the  pleadings  that  a  third 
person  held  the  title  of  the  premises, 
in  1792,  and  that  consequently  it 
was  then  out  of  the  plaintiffs,  if 
they  had  ever  been  invested  with  it; 
Held  that  the  mere  fact  that  the  lands 
in  question  were  at  the  time  of  com- 
mencing the  action  unoccupied  and 
uncultivated,  raised  no  presumption 
whatever  that  the  plaintififa  had  be- 
come re-invested  with  such  title.    t& 

8.  The  presumption  in  such  a  case  is, 
that  the  title  remains  out  of  the 
plainti,ffk,  until  the  contrary  is  shown, 
affirmatively.  The  burden  of  prov- 
ing reinvestment  is  on  the  plaintiffs. 
The  fact  that  the  land  is  wild,  and 
not  actually  occupied  by  any  one, 
works  no  forfeiture  of  title,  and  no 
escheat.  Nor  does  it  raise  any  pre- 
sumption in  the  people's  fsivor,  where 
they  are  shown  to  have  been  once 
divested.  ib 

9.  In  an  action  of  ejectment,  brought 
by  the  people,  the  plaintiffs  cannot 
recover  upon  the  ground  that  the 
Indian  title  to  the  lands  in  question 
has  never  been  extinguished ;  where 
it  is  not  pretended  that  the  state  has 
ever  acquired  the  Indian  title,  by 
any  purchase  or  treaty,  but  on  Hm 
contrary,  it  is  claimed  that  the  fee 
of  such  lands  is  still  in  the  six  na- 
tions of  Indians.  ib 

10.  Although  a  rent  charge  cannot 
be  apportioned  by  the  act  of  the 
parties,  it  may  be  by  force  of  the 
law.  The  descent  of  lands  from 
ancestor  to  heirs  is  a  transfer  of  title 
by  operation  of  law.  The  heirs  take 
and  hold  such  inheritance  as  tenants 
in  common.  Each  of  such  tenants 
may  pursue  his  remedies  independ- 
ent of  the  other.  Ch^per  v.  M^ 
CUmghry,  642 

11.  The  owner  of  lands  conveyed  the 
same  to  the  defendant's  gnmtor,  svb- 
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Ject  to  an  annual  rent  charge  there- 
on, and  the  right  of  reentry  in  case 
of  non-payment  of  rent.  The  grantor 
died,  leaving  six  heirs.  Hdd,  that 
one  of  such  heirs  could  maintain  an 
action  of  ejectment,  to  recover  pos- 
session of  her  one  sixth  of  the  lands, 
as  such  heir,  for  non-payment  of 
rent,  without  joining  the  owners  of 
the  other  five  sixths  as  plaintifis.    ih 

12.  Whether  the  defendant,  in  such  an 
action  is  bound  to  insist  upon  the 
non-joinder  of  the  other  owners  as 
parties  plaintiffii,  by  demurrer,  or 
can  take  the  objection  by  answer, 
although  the  defect  appears  in  the 
complaint  1     Quart,  ib 

See  Mesnb  Pbofits. 


ESTOPPEL. 

1.  A  party  who  claims  that  another, 
seeking  to  enforce  his  rights,  shall 
not  be  permitted  to  allege  and  show 
the  truth,  must  establish  that  he  had 
been  induced,  by  his  faith  in,  or 
reliance  upon,  the  assertions  or  acts 
of  such  party  to  the  contrary,  to  do 
some  act,  or  incur  some  liability, 
which  would  make  it  injurious  to,  or 
a  fraud  upon,  him  to  allow  such  truth 
to  be  shown.  Qarlinghotue  v.  Whit- 
weU,  208 

2.  A  party  setting  up  an  estoppel,  must 
be  personally  misled  or  deceived  by 
the  acts  which  constitute  the  estop- 
pel alleged;  and  he  must  have  a 
particular  interest  in  such  acts,  more 
than  the  public  at  large.  He  must 
have  trusted  to  them,  and  confided 
in  them,  in  some  particular  business 
transaction.  ib 

8.  Nothing  in  the  mode  of  conducting 
the  business  in  a  store — such  as  the 
name  over  the  door,  and  on  the 
window  shades,  newspaper  advertise- 
ments, &.C. — can  operate  as  an  estop- 
pel, in  respect  to  the  ownership  of 
the  business  and  goods,  as  between 
a  person  claiming  to  be  the  owner 
and  the  plaintiff  in  a  judgment  re- 
covered against  a  third  person,  before 
the  commencement  of  the  business 
in  such  store,  or  the  sheriff,  acting  as 
the  agent  of  such  plaintiff,  under  an 
execution.    The  modo  of  carrying 

Vol.  LI.  44 


on.  a  subsequent  busmeas  cannot 
have  influenced  the  giving  of  a  pre- 
vious credit.  %b 

4.  R.  and  T.  being  adjoining  owners 
of  land,  T.  called  upon  R.  in  refer- 
ence to  building  a  line  fence.  R. 
bemg  a  cripple,  unable  to  leave  his 
house,  and  not  knowing  where  the 
boundary  line  between  them  was, 
sent  T.  to  B.  to  have  the  latter  point 
out  the  line,  saying  that  B.  knew 
where  the  line  was.  B.  acooi-dingly 
pointed  oat  the  line  to  T.  who  built 
a  fence  there,  and  from  year  to  year 
•improved  his  land  up  to  the  fence. 
The  evidence  showed  that  R.  never 
knew  where  the  line  had  been  pointed 
out  or  located,  nor  what  T.  had  done 
in  the  way  of  fencing  and  improving 
the  land.  It  turned  out  that  B.  did 
not  know  where  the  line  in  fact  was, 
and  pointed  out  the  wrong  line, 
fid^that  upon  these  facts  the  ele- 
ments necessary  to  create  an  eaioppd 
wijjflii  were  entirely  wanting.  Ray- 
nor  V.  Timerson^  617 

6.  Eeld,  altOy  that  T.  was  as  much  bound 
as  R.  to  know  where  the  true  line 
was,  between  the  two  lots,  and  that 
B.  was  as  much  the  agent  of  T.  as 
ofR.  ib 

6.  Eddf  fwiher,  that  as  it  did  not  ap- 
pear from  the  case  that  there  was 
any  difficulty  in  ascertaining  the  true 
line,  by  survey  and  measurement,  it 
was  not  a  case  where  the  line  was 
uncertain,  and  difficult  to  discover, 
but  a  case  whei-e  T.  instead  of  taking 
any  steps  to  ascertain,  chose  to  take 
the  word  of  B.  and  thus,  by  the 
mistake  of  the  latter,  an  errroneous 
line  was  located  and  the  division 
fence  built  upon  it.  ib 

7.  That  R.  not  knowing  where  the  loca- 
tion was  made,  nor  that  T.  was  mak- 
ing improvements  upon  the  land  on 
his  side  of  the  line  fence,  he  was  not 
called  upon  to  speak,  or  to  give  no- 
tice ;  and  his  silence,  under  the  cir- 
cumstances, implied  no  acquiescence 
in  T.'s  proceedings,  and  no  wrong,  ib 

8.  There  is  no  case  to  be  found  where 
an  erroneous  boundary  line,  estab- 
lished under  such  circumstances, 
has  been  held  binding  and  conclu- 
sive on  the  ground  of  estoppel  in 
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|Mif,  short  of  twenty  years'  posses- 
sion under  claim  of  title.  P«r  Johv- 
80V,  J.  ib 

9.  The  mere  drcnmstanoe  that  one 
has  made  improyements  upon  the 
land  of  another,  under  an  honest,  but 
erroneous  belief  that  he  was  the 
owner,  forms  no  ground  for  transfer- 
ring the  title  of  one  person  to  an- 
other ;  nor  for  estopping  the  owner 
fh>m  reclaiming  his  own.  For  JoHir- 
80V  J.  ib 

8e$  Pabtnership,  2. 

PoaSBBSIOV. 


EVIDENCE. 

1.  OeneraOy, 

1.  It  is  indispensable  to  the  admission 
in  evidence  of  a  memorandum  made 
by  a  witness  at  the  time  of  the 
making  of  an  alleged  agreement, 
that  it  be  shown  the  witness  has  no 
recollection  of  the  matters  stated 
therein,  independent  of  the  written 
paper.    If  he  has  such  recollection, 

•  the  eyidence  is  inadmissible.    Mea- 
tKam^.FeU,  66 

2.  Where  a  witness  testifies  Ailly  to  an 
interview  between  the  parties,  at 
which  an  agreement  was  entered 
into,  a  memorandum  of  the  terms 
of  such  agreement,  made  by  him  at 
the  time,  is  not  admissible  to  eorrcb- 
oraU  the  witness.  ib 

8.  A  party  to  an  action  should  not  be 
permitted  to  give  in  evidence  a 
memorandum  made  by  Mnuelf,  to 
prove  the  terms  of  a  contract  be- 
tween him  and  his  adversary,  which 
has  been  made  by  him  privately, 
and  never  shown  to  the  other  party. 
Such  a  rule  of  evidence  would  open 
a  door  to  frauds  of  the  worst  charac- 
ter.   Pm-  Ivobaham,  J.  ib 

4.  Where  improper  evidence  is  re- 
ceived although  objected  to  by  the 
other  party,  but  subsequently  and 
before  the  testimony  is  closed,  the 
Judge  orders  the  evidence  to  be 
struck  out,  and  directs  the  jury  to 
disregard  it,  the  error  is  not  cured 
by  such  order  and  direction  if  the 
verdict  cannot  be  supported  except 
by  such  eyidenoe.  MatuMBe  v. 
Ouemaif,  99 


6.  But  where,  upon  the  questions  of 
Ikct  submitted  to  the  jury  being 
found  in  the  plainUflT's  &vor,  he  is 
entitled  to  recover  some  amomit  of 
damages,  and  the  Jury  find  a  verdict . 
in  his  favor  which,  under  the  cir- 
cumstances shown  by  unobjection- 
able testimony  cannot  be  regarded 
as  excessive,  it  being  clear  that  the 
jury,  in  forming  their  verdict,  may 
have  wholly  disregarded  the  evi- 
dence objected  to,  as  they  were 
directed  to  do,  and  as  was  their 
duty  to  do,  it  will  be  presumed  that 
they  acted  in  accordance  with  their 
duty,  and  that  their  verdict  was 
based  solely  upon  the  evidence  prop- 
erly before  them,  and  by  which  it 
was  warranted.  ib 

6.  Where  a  memorandum,  made  by  a 
witness  in  his  memorandum  book, 
of  what  took  place  at  an  intervivew 
was  made  on  the  evening  of  the  day 
on  which  the  interview  occurred,  and 
corroborates  the  evidence  given  by 
the  witness,  on  the  trial,  it  may  be 
received  and  relied  upon  for  that 
purpose.  The  Toumtend  Mam/aeUr- 
ing  Company  v.  FoOtTf  S46 

7.  The  just  administration  of  the  laws 
requires  that  where  there  is  a  de- 
cided preponderence  of  evidence 
upon  one  side,  that  should  always  be 
followed,  where  the  witnesses  on 
both  sides  are  equally  candid,  intel- 
ligent and  positive  in  their  state- 
ments, ib 

8.  Where  the  preponderance  in  the 
evidence  is  so  decided  as  to  lead  very 
naturally  to  the  conclusion  that  in- 
justice has  been  done  to  a  party,  by 
the  judgment  recovered  against  him, 
the  judgment,  under  the  well  settled 
rule  applicable  to  such  cases,  should 
be  set  aside,  and  a  new  trial  direct- 
ed, ib 

9.  Whenever  there  is  good  reason  for 
believing  that  a  referee  has  mistaken 
the  import  and  preponderance  of 
the  evidence  given  on  the  trial,  and 
it  is  evident  ^t  injustice  has  been 
done,  the  judgment  entered  upon 
his  report  should  be  set  aside.        i^ 

10.  The  rule  that  no  evidence  is  admis- 
sible which  does  not  tend  to  prove 
or  disprove  the  issue  joined,  excludes 
all  evidence  of  collateral  facts,  or 
those  which  are  incapable  of  afifoct- 
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ins  amy  reasonable  presumption  or 
inference  as  to  the  principal  fact  or 
matter  in  dispute.  «2^ 

11.  Where  the  issue  to  be  tried  was, 
whether  the  defendants  agreed  to 
store,  insure  and  sell  the  phuntiff 's 
goods  for  a  commission  of  five  per 
cent ;  Seld  that  evidence  offered,  to 
prove  that  broker's  rates  of  commis- 
sions at  the  time  and  place  in  ques- 
tion, were  from  five  to  seven  per  cent, 
without  including  either  storage  or 
insurance,  was  properly  excluded,  ib 

See  Dbclaratiohs. 

2.  Farolt  whtn  admutiiU, 

12.  Where  a  witness  states  that  a  let- 
ter is  lost  and  he  cannot  tell  what 
has  become  of  it,  that  is  sufficient 
evidence,  prima  /aa0,  of  loss,  to  ad- 
mit parol  evidence  of  its  contents ; 
where  the  witness  is  not  cross- 
examined  for  the  purpose  of  ascer- 
taining where  he  kept  his  letters,  or 
whether  he  preserved  them  at  all,  or 
what  search  he  has  made;  but  the 
objection  is  that  there  is  no  evidence 
that  it  has  been  destroyed,  or  that 
the  witness  has  searched  for  it  where 
he  usually  keeps  his  letters.  Vbor' 
h^ea  V.  Dorr,  580 

See  AoRBBMBVT.  1,  2. 

JUSTICB   OF  TUB   PEACB,   7* 


EXCEPTIONS. 
See  Pbacticb. 


EXPRESS  COMPANIES. 

1.  An  express  company  is  to  be  re- 
garded as  a  common  carrier,  and  its 
responsibility  for  the  safe  delivery 
df  property  entrusted  to  it,  is  the 
same  as  that  of  a  carrier.  It  cannot 
by  a  notice,  or  by  an  exception  in  a 
receipt,  which  is  not  shown  to  have 
come  to  the  knowledge  of  the  ship- 
per or  holder,  exempt  itself  from 
liability  in  whole  or  in  part,  if  goods 
are  lost  through  its  negligence.  Bei- 
ger  v.  JHtmnore,  69 

2.  Nor  wQl  proof,  even,  that  such  no- 
tice was  brought  to  the  knowledge 
of  the  owner,  be  sufficient  to  relieve 
the  carrier's  liability;  but  an  ex- 
press contract  must  be  proven.      ib 


8.  In  an  action  against  an  express 
company,  to  recover  the  value  of  a 
trunk  and  its  contents,  which  it  had 
undertaken  to  transport,  which  were 
lost  while  in  its  care,  the  defendant 
gave  in  evidence  a  receipt,  given  at 
the  time  of  receiving  the  trunk,  in 
which  the  liability  of  the  company 
was  limited  to  the  sum  of  |50. 
There  was  no  evidence,  on  the  trial, 
that  knowledge  of  the  contents  of 
the  receipt  ever  came  to  or  was 
brought  home  to  the  plaintiff.  The 
justice  not  only  refused  to  submit 
to  the  jury  the  question  whether 
there  was  any  evidence  of  a  contract 
between  the  parties,  but  held  that 
the  receipt  was  a  binding  contract 
between  the  parties  and  limited  the 
defendant's  liability  to  $50  and  in- 
terest, and  directed  a  verdict  for  the 
plaintiff  for  that  amount.  Held  that 
in  this  the  justice  erred.  ib 

See  Stamps. 


FALSE  REPRESENTATIONS. 
See  CoxPLAiirT,  1,  2,  8. 


FARMERS'  LOAN  AND  TRUST 
COMPANY. 

See  Inbubahcb,  (Firb,)  2,  8,  4. 


FLOOP. 
See  Damaqbs. 


FIXTURES. 

The  more  sensible  rule,  in  regard  to 
what  are  to  be  deemed  fixtures, 
seems  to  be  that  if  articles  are  essen- 
tial to  the  use  of  the  realty,  have 
been  applied  exclusively  to  use  in 
connection  with  it,  are  necessary  for 
that  purpose,  and  without  sudi  or 
similar  articles,  the  realty  would 
cease  to  be  of  value,  then  Uiey  may 
properly  be  considered  as  fixtures, 
and  should  pass  with  it.  Soyle  v. 
Flatieburgh  and  Montreaf  fiaOroad 
Oompang,        \/  45 
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FOBECLOSURE. 

8ei  MoRTOAOB. 

/ 

FOREIGN  CORPORATIONS. 

1.  Previous  to  the  Code,  foreign  corpo- 
rations were  not  the  subject  of  liti- 
gation in  the  eourts  of  this  state, 
except  when  proceeded  against  by- 
attachment  of  their  property  for  the 
collection  of  a  debt  or  the  redress 
of  a  wrong.  And  the  Code  was  not 
intended  to  extend  that  power  any 
further  than  it  existed  at  that  time ; 
although  the  language  of  the  Code  is 
more  general,  and  might  be  con- 
strued more  liberally.  HoweU  y. 
The  Chicago  and  Korthwestem  Railway 
Company^  878 

2.  Although  it  is  the  duty  of  the  state 
to  provide  for  the  collection  of  debts 
from  foreign  corporations,  due  to  its 
citizens,  and  to  protect  its  citizens 
from  fraud,  by  all  the  means  in  its 
power,  whether  against  domestic  or 
foreign  Wrongdoers,  this  does  not 
authorize  the  courts  to  regulate  the 
internal  afikirs  of  foreign  corpora- 
tions. The  courts  possess  no  visito- 
rial  power  over  them.  t^ 

8.  The  court  will  not  enjoin  the  direc- 
tors of  a  foreign  corporation  from 
paying  a  dividend,  where  no  debt  is 
due  to  the  plaintiff,  and  he  has  no 
claim  for  redress  for  any  wrong,  and 
his  only  ground  for  the  injunction 
is  a  supposed  error  on  the  part  of 
the  directors  in  making  the  divi- 
dend, ib 

4.  For  such  a  cause  he  must  seek  re- 
dress in  the  courts  of  the  state 
where  the  company  was  incorpo- 
rated; unless /rflifrf  is  contemplated, 
by  which  the  property  of  stock- 
holders who  are  cirizens  of  this  state 
is  placed  in  jeopardy.  ib 

6.  Although  it  be  not  affirmed  that  in 
no  cases  should  the  courts  exercise 
Jurisdiction ;  yet  even  if  the  power 
exists  to  compel  a  foreign  corpora- 
tion to  come  into  our  courts  and 
become  a  party  to  litigation  here, 
stilli  where  the  cause  of  action  arises 
abroad;  where  it  affects  only  the 
internal  government  of  the  corpora- 
tion; where  the  judgment,  if  ren- 
dered, cfinnot  be  in  any  way  enforced 


against  them,  except  by  ii^imction 
against  individual  members  of  the 
corporation ;  and  the  party  has  an 
ample  remedy  in  the  state  where 
the  corporation  has  a  legal  existence; 
the  courts  here  may  well  declme 
exercising  an  equitable  jurisdiction, 
in  such  a  case.    Far  iNaaAHAK,  J.  li 


FORMER  SUIT  OR  RECOVERY. 

1.  When  a  case  is  tried,  and  a  claim  is 
submitted  to  the  jury  or  the  court, 
it  cannot  in  another  action  be  Uti- 
gated.  Though  the  pleadings  may 
present  the  claim,  yet  if  no  testi- 
mony is  given  in  support  of  it,  and 
it  is  not  submitted  to  the  court  or 
jury,  it  will  bot  be  barred,  unless 
it  is  a  claim  which  the  party  is 
bound  to  present  and  litigate  in  that 
suit,  as,  in  some  cases,  a  set-off, 
in  a  justice's  court.  BurweU  v. 
Knight,  267 

2.  Whether  the  claim  was  litigated  and 
submitted  is  a  question  which  may 
be  proved  upon  the  trial  of  the  second 
action.  If  the  claim  is  embraced  by 
the  pleadings,  specifically,  the  pre- 
sumption is  that  it  was  submitted 
and  passed  upon.    But   the  party 

>allegins[  the  contrary  may  prove  that 
the  claim  was  not  litigated,  and  not 
submitted,  but  that  the  trial  and  ver- 
dict proceeded  upon  other  grounds,  t^ 

8.  If  the  record  shows  that  the  daim 
was  not  tried  and  submitted,  no 
other  proof  is  necessary.  ib 

4.  Where  .it  appeared  from  the  record 
put  in  evidence  on  the  trial  that,  in 
a  former  action  between  the  same 
parties,  the  plaintiff  in  the  second 
action  pleaded,  by  way  of  defense, 
the  same  matter  set  forth  as  the 
ground  of  the  second  action,  (which 
matter  was  proper  as  a  defense,)  and 
that  the  defendant  in  that  action  did 
not  appear  upon  the  trial,  and  judg- 
ment was  given  upon  the  testimony 
of  the  plaintiff  alone;  S^  that  the 
judgment  in  the  former  action  did 
not  constitute  a  bar  to  the  second,  ib 

6.  A  former  decision,  in  an  action  be- 
tween the  same  parties,  upon  the 
merits,  so  long  as  it  remains  unre- 
versed, and  not  in  any  manner  vaca- 
ted or  annulled,  is  not  only  binding. 
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but  to  poeitiTely  conclnsiye,  npoD 
the  parties,  in  a  subsequent  action 
between  them  for  the  same  cause. 
The  Feople  y.  Smithy  860 

6.  Neither  of  them  can  be  at  liberty 
either  to  allege  or  prove  that  the 
facts  put  in  issue  in  the  previous 
action,  and  upon  the  trial  of  it  ad- 
judged and  determined  against  the 
plaintiff,  were  not  true.  And  with- 
out such  allegation  and  proof  the 
plaintiff  cannot  recover  in  Uie  second 
action.  ib 

7.  Where  the  decision  and  judgment 
contains  only  a  simple  direction  that 
the  complaint  be  dismissed,  without 
any  express  finding  of  facts  required 
to  be  negatived  in  order  to  warrant 
a  recovery  in  the  second  action,  it 
may  be  Uiat  the  judgment  should 
not  be  held  to  be  a  bar ;  but  even 
in  a  case  like  that,  the  case  is  not 
free  from  doubt.  Per  Daitibls,  J.  ib 

8.  But  where  the  facts  themselves  are 
adjudicated  and  found  in  the  former 
action,  the  parties  should  be  estopped 
by  such  finding,  so  far  as  those  facts 
themselves  may  be  brought  in  con- 
troversy in  the  second  action,  and 
may  be  essential  to  the  right  of  re- 
covery therein;  the  parties,  as  to 
such  facts,  having  had  their  day  in 
court,  with  a  definite  decision  ron- 

.    dered  upon  them.  ib 

9.  In  an  action  upon  a  recognizance, 
taken  before  a  county  judge,  the 
plaintiff,  on  the  trial,  was  unable  to 
prove  that  the  recognizance  had  been 
filed  in  the  office  of  the  county  clerk, 
(although  such  was  the  fact,)  or  that 
it  had  ever  become  in  any  manner  a 
record  of  the  court.  The  action 
being  tried  by  the  court,  without  a 
jury,  upon  an  agreed  statement  of 
facts,  the  court  found  and  decided 
'^that  the  recognizance  was  never 
filed  in,  or  made  a  record  of,  any 
court;  that  no  record  of  such  re- 
cognizance had  been  made,  in  any 
court;  that  to  maintain  an  action 
upon  a  recognizance  it  must  appear 
that  it  was  filed  in,  or  made  a  record 
of,  the  court  in  which  it  is  return- 
able ;  and  that  the  complaint  of  the 
plaintiff  be  dismissed,  with  costs." 
The  judgment  entered  upon  such 
decision  recited,  and  stated  these 
findings  and  conclusions  of  fact  and 
lawj  and  then  adjudged  and  directed 


that  the  complamt  be  dismiflsed, 
with  costs.  In  a  subsequent  action, 
brought  by  the  plaintiff  in  that  suit 
against  the  defendant  theisein,  upon 
the  same  recognizance;  Seld  that 
the  finding,  in  the  previous  action, 
that  the  recognizance  had  not  been 
filed,  and  had  not  become  a  record, 
was  conclusive  upon  the  plaintiff,  in 
the  second  action ;  and  inasmuch  as 
he  could  not  properly  recover  with- 
out establishing  the  converse  of 
those  findings,  judgment  was  pro- 
perly directed  for  the  defendant,    ii 

iSMMBBVB  PBOFITg. 


FBAUD. 

See  Complaint,  1,  2,i  8. 

FRAUDS,  STATUTE  OP. 
See  Agbebmbvt,  4. 

G 

GIFT. 

1.  Where  the  plaintiff,  being  the  owner 
of  land,  gave  the  same,  by  parol,  to 
the  defendants,  and  the  use  thereof, 
so  long  as  they,  or  either  of  ^em, 
should  live,  and  the  defendants  went 
into  possession  of  the  land,  and  occu- 
pied it,  made  improvements  and  paid 
a  portion  of  the  taxes  thereon ;  ff^ 
that  this  was  a  gift  so  &r  executed 
as  to  entitle  the  donees  to  a  specifio 
performance  of  it  by  the  donor. 
Freeman  v.  Freeman,  806 

2.  nOd,  aUo,  that  the  acceptance  of  the 
land  by  the  defendants  as  a  gift,  and 
their  occupancy  of  it  and  tbeir  im- 
provements upon  it,  pursuant  to  the 
gift,  with  the  approbation  of  the 
donor,  rendered  the  gift  irrevocable ; 
it  being  executed  by  the  parties,  ex- 
cept that  no  deed  was  delivered,    d 

8.  ffdd,  further,  that  the  gift  partook 
of  the  nature  of  a  contract,  and  be- 
came binding  upon  the  donor  as  a 
contract,  by  a  good  and  valuable 
consideration  moving  from  the  do- 
nees ;  by  their  changing  their  place 
of  residence,  and  spending  sevetal 
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yean  upon  the  land  when  it  yielded 
bat  very  little ;  and  by  their  making 
▼alnable  improvements  on  the  land, 
and  paying  taxes  thereon.  ib 

4.  That  the  donees  were,  in  equity, 
entitled  to  a  life  estate  in  the  premi- 
ses, and  that  it  wonld  be  against  con- 
science to  allow  the  donor  to  revoke 
the  gift ;  and  that  it  shoi^d  be  spe- 
eific^y  enforced,  by  a  decree  di- 
recting the  execution  of  a  deed  by 
the  donor,  conveymg  the  premises 
to  the  donees,  to  have  and  to  hold 
the  same  so  long  as  they  or  either 
of  them  should  live.  ib 


HOTEL  KEEPERS. 

Under  a  statute  providing  that  when- 
ever the  proprietor  of  any  hotel,  inn, 
Ac  shall  provide  a  safe,  for  the  safe 
keeping  of  any  money,  jewels,  &c. 
belonging  to  guests,  and  post  a  no- 
tice Siereof  in  the  rooms,  and  a 
guest  shaU  neglect  to  deposit  his 
money,  6lc.  in  such  safe,  the  pro- 
prietor of  the  hotel  shall  not  be 
liable  for  any  loss  of  such  money, 
&c  sustained  by  such  guest,  by 
theft  or  otherwise,  if  after  the  pro- 
prietor of  a  hotel  has  Aimished  a 
safe  and  given  the  required  notice 
thereof,  a  guest  neglects  to  place 
his  money,  dbc.  in  the  safe,  but  keeps 
them  in  his  own  care,  such  proprietor 
is  not  responsible  for  their  loss,  to 
any  amount,  or  for  any  value ;  not 
even  for  a  sufficient  amount  of 
mopey  for  the  guest's  ordinary  trav- 
eUng  expenses.   Byatt  v.  Taylor,  632 


HUSBAND  AND  WIFE. 

1.  When  a  married  woman  acts  and 
speaks  by  her  husband,  his  declara- 
tions and  acts  are  hers,  and  she 
must  see  to  it — ^particularly  when  he 
assumes  to  act  and  speak  in  her 
presence,  for  her — ^that  he  speaks 
and  acts  as  the  law  and  her  duty  re^ 
quire  her  to  speaJc  and  act  if  she 
spoke  herself.  She  must,  in  such 
case,  dissent  and  disapprove  his  acts 
and  declarations,  or  tiiey  should  be 
deemed  hers.    Lindner  y.Sahler,  822 

2.  She  cannot  stand  by  and  hear  him 
aasert  rights  for  her,  and  in  her  be- 


half, or  do  wrong  for  her  benefit,  or 
refuse  to  do  what  her  legal  duty  re- 
quires, and  escape  responsibility. 
Under  such  circumstances,  if  she 
does  not  dissent  she  will  be  deemed 
to  assent.  ib 

8.  Thus,  where  the  plaintiff,  having 
lost  certain  sheep,  went  to  the  de- 
fendant's house,  and  demanded  them 
of  her  husband,  she  being  present,  a{ 
the  time,  with  which  demand  the 
defendant's  husband  refused  to  com- 
ply ;  Htld  that  it  was  a  question  for 
the  jury  whether  the  defendant's 
husband  refused  to  deliver  the  sheep 
on  such  demand,  by  her  authority, 
direction  or  assent;  whether  he 
spoke  for  his  wife,  and  she  knew 
that  he  assumed  to  do  so,  and  as- 
sented to  what  he  said,  or  to  his 
assumption  to  act  and  speak  for  her. 
And  that  if  she  did,  the  jury  might 
infer  a  refusal  by  her ;  and  in  l£at 
case  an  action  would  lie,  against 
her,  for  a  conversion.  ib 

4.  A  husband  who  is  ready,  able  and 
willing  to  support  his  wife,  and  who 
gives  her  no  just  cause  or  occasion 
to  abandon  him  or  leave  his  bed  and 
board,  cannot  be  compelled  to  sup- 
port her  elsewhere  than  at  his  own 
house  or  home,  if  he  has  one,  by  any 
private  person,  or  by  the  town  or 
county ;  whether  she  be  sane  or  in- 
sane. His  liability  for  necessaries 
provided  by  other  persons,  for  her 
support,  rests  entirely  upon  the 
ground  of  his  neglect  or  default. 
Board  of  Svperviaort  of  Monroe  County 
V.  BueUong,  498 

6.  The  certificate  of  a  county  judge, 
given  in  pursuance  of  section  26,  of 
Sie  "  Act  to  organize  the  State  Luna- 
tic Asylum,"  passed  April  7,  1842, 
(Zmcf  of  1842,  p,  141,)  as  the  same 
has  been  modified  by  subsequent 
statutes,  is  an  abjudication  m  r«n 
upon  the  subject  to  which  it  relates, 
and  is,  it  tetms,  prima  fade  evidence 
of  the  existence  of  the  facts  asserted 
therein,  as  against  all  persons  noti- 
fied to  attend  the  hearing  and  inves- 
tigation before  such  judge.  t) 

6.  As  the  statute  does  not  declare  what 
shall  be  the  force  or  effect  of  such 
certificate  as  evidence,  or  whom  it 
shall  bind,  it  must  stand  upon  the 
same  basis  with  all  other  judgments 
or  -ac^dicatious.    It  must  bind  those 
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who  vere  parties  and  priYies  to  the 
proceeding,  and  had  an  opportunity 
to  liti^te  the  questions  involved  in 
such  investigation  and  adjudication. 
No  one  else  can  be  bound  by  it.     ib 

7.  If  such  certificate  be  prima  faeie 
evidence  of  the  facts  it  recites,  and 
affirms  or  finds,  it  is  not  conclusive 
on  a  party  who  has  no  notice  of  the 

*  proceeding.  Such  party  is  entitled 
to  disprove  the  fitcts  alleged  or 
stated  in  the  certificate  upon  which 
the  jurisdiction  of  the  judge  de- 
pended, ib 


INDIAN  TITLE. 
See  Ejsctkbht.  9. 

INFANT. 
See  Jdstigb  of  ths  Pbaob,  1,  2,  8,  4. 

INJUNCTION. 
See  FoBBiGN  Oobpobatiovb. 

JUBIBDICTION,  1,  2. 

INN  KEEPEHS 
See  HoTBL  Kbbpbbs. 

INSURANCE  (FIRE.) 

1.  The  plalntiffi,  as  trustees  of  a  rail- 
road company,  effected  a  policy  of 
insurance  with  the  defendants  ''on 
any  property  belonging  to  the  said 
trust  company,  as  trustees  and  les- 
sees as  aforesaid,  and  on  any  prop- 
erty for  which  they  may  be  liable,  it 
matters  not  of  what  the  property 
may  consist,  nor  where  it  may  be, 
provided  the  property  is  on  premises 
owned  or  occupied  by  the  said  trus- 
tees, and  situate  on  their  railroad 
premises  in  the  city  of  Racine,  Wis- 
consin." Meid  that  a  dredge  boat 
belonging  to  the  plaintifib,  as  trus- 
tees, in  Sieir  employ  in  the  city  of 
Racine,  and  attached  to  their  wharf 
where,  the  road  terminated,  was 
thereby  in  the  plaintifis'  possession, 
and  annexed  to  the  railroad  prem- 


ises, and  therefore  covered  by  the 
policy.  The  ttarmert?  Loan  and  Trtui 
Cotnpany  y.  The  Harmony  Jfire  and 
Marine  Ine.  Co.  88 

2.  The  act  of  incorporation  of  The 
Farmers'  Loan  and  Trust  Company 
fUlly  authorized  the  company  to 
accept  a  conveyance  of  property 
from  a  railroad  company,  in  trust, 
to  secure  the  payment  of  an  issue 
of  bonds  by  said  railroad  com- 
pany, ib 

8.  Whether  such  loan  and  trust  com- 
pany can  hold  real  estate  in  Wiscon- 
sin must  depend  on  the  statutes  of 
that  state.'  In  the  absence  of  any 
proof  of  a  law  to  the  contrary,  it 
will  be  presumed  that  the  company 
had  authority  to  execute  the  trusts 
which  by  their  charter  they  had 
power  to  undertake.  ib 

4.  So  long  as  they  were  allowed  to 
remain  in  possession  and  use  the 
railroad  property  so  conveyed  to 
them  in  trust,  they  had  such  an  in- 
terest as  would  bring  all  their  prop- 
erty codnected  therewith,  under  the 
terms  of  the  policy.  ib 

6.  Where  an  application  and  survey 
is  made,  by  the  insured,  to  accom- 
pany a  policy  of  insurance,  or  is 
referred  to  as  forming  a  part  of  such 
policy,  such  application,  survey  and 
policy  are  to  t«  construed  together, 
as  parts  of  one .  entire  contract. 
Clinton  ▼.  The  Sope  Ineuranee  Com-' 
pan^t  647 

6.  Three  separate  surveys  of  property 
had  been  made,  prior  to  the  issuing 
of  the  policy  in  s.uit,  and  were  on 
file  in  tiie  office  of  the  company's 
agent;  the  earliest . bearing  date  in 
1860,  and  the  latest  in  1868.  All 
of  these  were  signed  by  persons 
other  than  those  insured  under  the 
policy  in  suit  .  All  were  made  under 
circumstances  wholly  different  from 
those  existingr  when  such  policy  was 
issued,  in  February,  1865,  and  the 
persons  insured  in  such  policy  had 
no  knowledge,  when  they  took  the 
same,  of  any  of  the  prior  applicar 
tions  or  surveys,  although  they  knew 
the  property  had  been  insured.  The 
agent,  it  he  had  any  knowledge  of 
the  former  applications  and  surveys, 
also  knew  they  were  so  defective  and 
incorrect  as  to  make  the  policy  sued 
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on  vorttile68  to  the  insared.  Hdd^ 
that)  under  these  circumstances,  it 
was  not  to  be  presumed  that  either 
party  entered  into  the  contract  of 
insurance  in  question  in  view  of,  or 
subject  to,  former  surveys,  the  con- 
tents  of  which  wei*e  either  unknown 
to  the  parties,  or  were  known  to 
be  fatal  to  the  efficiency  and  validity 
of  the  policy  issued.  t^ 

7.  Hdd,  alto,  that  Uie  insured  were  not 
identified  with  surveys  previously 
filed  by  other  parties,  in  such  a 
manner  as  to  estop  them  from  deny- 
ing that  the  representations  in  such 
surveys  were  theirs,  or  that  they 
were  responsible  therefor:  ib 

8.  Extrinsic  evidence  may  always  be 
adduced  to  ascertain  the  interests 
intended  to  be  insured,  and  a  survey 
may  be  had  in  accordance  with  such 
proofs.  ib 

9.  The  expression,  "  Estate  of  Daniel 
Ross,"  in  a  policy,  is  indefinite,  un- 
certain, and  without  any  specific 
legal  significance.  But  its  significa- 
tion may  be  shown  by  parol,  or  by 
any  circumstances  surroimding  the 
case,  and  tending  to  elucidate  the 
purpose  of  the  parties.  Parol  evi- 
dence may  be  given  to  establish 
who  were  the  parties  really  insured, 
and  such  parties  may  recover  on  the 
policy,  though  not  the  nominal  par- 
ties thereto,  or  named  therein.        ib 

10.  Thus,  if  the  evidence  shows,  con- 
clusively, that  such  insurance  was 
effected  for  the  benefit  of  the  widow, 
heirs  at  law  and  next  of'  kin  of  the 
person  named,  they,  or  their  as- 
signee, may  recover  upon  the  pol- 
icy, t;^ 

11.  Under  an  executory  contract,  by 
the  widow  of  a  deceased  owner  of 
real  and  personal  property,  and  the 
guardian  of  his  infEint  heirs,  to  sell 
such  property  to  the  plaintifi"  as 
soon  as  the  necessary  authority 
could  be  obtained  from  the  court, 
for  the  special  guardian  of  the  infant 
heirs  to  convey,  the  plaintiff*  went 
into  possession  of  the  premises  as 
tenant  of  the  estate,  at  a  specified 
rent.  The  property  was  insured  by 
the  defendant  in  the  name  of  the 
deceased's  "  estate,"  and  before  any 
conveyance  was  made,  the  same  was 
destroyed  by  fire.    Meld,  that  tlie 


contract  was  not  one  which  could 
be  specifically  enforced  by  the  plain- 
tiff*; nor  did  he  acquire  any  legal  or 
equitable  title  to  the  property,  or 
become,  in  any  sense,  the  owner 
of  it.  That  he  had  no  equities,  no 
insurable  interest,  nothing  at  risk, 
and,  consequently,  suffered  no  loss ; 
but  that  the  estate  of  the  deceased, 
by  such  loss,  acquired  a  right  of  ac- 
tion to  recover  the  amount  insured,' 
up  to  the  value  of  the  property  de- 
stroyed, ib 

12.  Edd,  alio,  that  a  deed  of  the  prop- 
erty, subsequently  executed  by  the 
special  guardian  appointed  for  that 
purpose,  was  an  exception  to  the 
rule,  that,  on  judicial  sales,  the  deed 
takes  effect,  by  relation,  from  a  time 
antecedent  to  the  date;  inasmuch, 
as  by  the  contract  between  the  par- 
ties, it  was  nut  to  take  effect,  as  a 
contract  of  sale,  until  the  deed  was 
executed  and  delivered,  but  was,  up 
to  that  time,  a  lease  of  the  prop- 
erty. And  whatever  the  law  may  be, 
in  the  absence  of  a  contract,  parties 
may  control  its  operation  by  their 
contract.  t^ 

18.  When  there  is  no  valid  contract 
for  the  sale  of  real  estate,  there  can 
be  no  relation  to  one.  ib 

14.  Where  property  contracted  to  be 
sold,  after  being  insured,  was  de- 
stroyed by  fire  before  any  delivery 
or  conveyance,  in  consequence  of 
which  the  vendors  wei-e  unable  to 
perform,  and  the  purchaser  was  un- 
willing to  perform,  by  taking  what 
was  left,  and  paying  the  price  origin- 
ally agreed  upon,  and  a  new  contract 
was  made,  by  which  the  purchaser 
took  what  was  left  of  the  property, 
and  an  assignment  of  the  rights  of 
action  on  the  policy  of  insurance,  in 
lieu  of  the  real  and  personal  pro|»- 
erty  agreed  to  be  sold;  MM,  that 
this  was  not  the  performance  of  Uie 
old,  but  the  making  and  executing 
of  a  substituted  contract ;  and  that 
there  could  be  no  principle  of  subro- 
gation applicable  to  the  case,  in  the 
interest  of  the  vendors.  t^ 

15.  JECeld,  also,  that  the  purchaser,  as 
assignee  of  the  policy,  was  entitled 
to  recover  the  amount  of  the  policy, 
provided  the  value  of  all  the  prop- 
erty destroyed  equaled  or  exceeded 
the  amount  insured  therem.  ib 
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Id.  In  oonstniing  a  policy  of  insn- 
rance,  the  written  part  is  to  prevail 
over  that  which  is  printed.  t& 


/ 


JAY'S  TREATY. 


The  treaty  between  the  United  States 
and  the  government  of  Great  Britain, 
commonly  known  as  Jay's  treaty, 
concluded  and  ratified  by  oar  gov- 
ernment in  1794,  expressly  provided 
that  British  subjects,  then  holding 
lands  in  the  United  States,  should 
continue  to  hold  them  according  to 
the  nature  and  tenure  of  their  re- 
spective estates  and  titles  in  such 
lands,  and  might  grant,  sell  or  devise 
the  same,  as  they  might  respectively 
choose  to  do.  When  this  treaty  was 
ratified,  it  became  a  part  of  the  su- 
preme law  of  the  land,  and  rendered 
the  title  of  every  alien  British  sub- 
ject, to  lands  in  every  part  of  the 
United  States,  then  held,  not  only 
valid,  but  alienable  by  liim,  the  same 
as  though  he  had  been  a  native  born 
or  naturalized  citizen.    The  People  v. 
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JUDICIAL  PROCEEDINGS. 

It  is  a  plain  principle  of  justice,  appli- 
cable to  all  judicial  proceedings,  Uiat 
no  person  shall  be  condemned,  or 
shall  suffer  judgment  against  him, 
without  an  opportunity  to  be  heard. 
Fer  J.  C.  Smith,  J.  Ireland  v.  TJie 
GUy  of  Rochester^  414 

JUDGMENT. 

It  is  a  fundamental  rule  of  law,  and  of 
common  justice,  that  no  one  shall  be 
concluded  by  a  legal  judgment,  de- 
cision or  adjudication  had  or  made 
in  any  suit  or  proceeding  to  or  in 
which  he  was  not  a  party  or  privy, 
and  of  which  he  had  no  notice ;  or 
in  respect  to  which  he  had  no  oppor- 
tunity to  defend  himself  or  to  litigate 
the  question  involved;  or  upon  which 
his  liability  depended.  The  Board 
of  St^ervitort  of  the  County  of  Monroe 
V.  BwBong,  498 


See  Eyidence,  8,  9. 

FoRMRB  SmT  OB  Rbcovert. 
Judicial  Pbocbedikob. 
Justice  of  the  Peace,  5  to  12. 


JUDGE'S  CHARGE. 
Hee  Practice,  2. 


JURISDICTION. 

1.  The  Supreme  Court  of  one  judicial 
district,  has  no  jurisdiction  in  an 
action  pending  in  another  district,  to 
grant  an  injunction  order,  to  restrain 
proceedings,  in  an  action  previously 
commenced  and  then  pending  in  the 
district  firet  mentioned.  If  such  an 
injunction  order  is  obtained  it  is  void, 
and  may  be  disregarded.  Seheil  v. 
The  Erie  Railway  Coinpany,  868 

2.  The  theory  that  by  bringing  another 
suit,  and  simply  laying  the  venue  in 
a  different  county  from  that  in  which 
an  action  is  already  pending,  the 
court  can  be  divided  up  so  as  to 
enable  one  branch  of  it  to  eigoin 
suitors  from  proceeding  in  another 
branch,  is  entirely  inconsistent  with 
the  existence  of  but  one  court  which 
the  constitution  created.  That  court, 
in  the  very  nature  of  things,  has  no 
power  to  enjoin  a  suitor  in  it  from 
asking  to  be  heard;  and  every  at- 
tempt to  do  so,  is  void.  Per  Car- 
DOZO,  J.  ib 

8.  In  an  action  brought  in  the  Supreme 
Court  by  S.  against  a  railway  com- 
pany, an  injunction  order  was  granted 
by  a  justice  of  the  first  district. 
Subsequently  the  railway  company 
brought;  an  action,  in  the  same  court, 
against  8.  and  others,  laying  the 
venue  in  a  county  in  the  eighth  dis- 
trict, and  obtained  from  a  different 
justice  of  the  first  district  an  iiyunc- 
tion  order  stopping  all  proceedings 
in  the  action  of  S.,  restraining  the 
clerk  of  the  court  from  entering  an 
order  made  by  one  of  the  judges, 
and  forbidding  the  prosecution  of 
S.'s  suit,  and  other  suits  by  him  and 
others  named,  and  directing  that  any 
person  who  might  thereafter  bring  an 
action  of  the  like  nature,  or  intend- 
ed to  accomplish  the' same  object, 
should,  upon  notice  of  such  injunc- 
tion order,  desist  and  refrain  from 
further  prosecuting  the  same.  Meld^ 
that  the  granting  of  the  second  in- 
junction order  was  not  a  valid  exer- 
cise of  judicial  power,  and  the  order 
was  void.  ib 

4.  The  jurisdiction  of  all  courts  and 
officers  exercising  judlci^  functions 
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Sb  open  to  investigation,  question 
andiaquiry,  whenever  their  proceed- 
ings are  set  up  or  sought  to  be 
eiJorced ;  and  when  there  is  no  juris- 
diction, such  proceedings  are  abso- 
lutely void.  The  Board  of  Sitpend- 
9on  of  the  County  of  Monroe  ▼.  Bud- 
long,  '  498 

i$M  JUBTICB   OF  THB  PbACB. 
BOCHBBTBB,  (CiTT   OF.) 


JUROR. 

See  AvT^kLj  8. 

JUSTICE  OP  THE  PEACE. 

1.  A  JnsUce  of  the  peace  has  no  Juris- 
diction to  proceed  in  an  action 
against  an  infant  defendant  after 
service  and  return  of  the  process, 
until  a  guardian  has  been  appointed. 
Until  this  has  been  done,  he  has  no 
right  to  receive  the  complaint  of  the 
plaintiff,  or  the  answer  of  the  infant 
defendant.    Harvey  v.  Larger       222 

2.  If  the  infant  does  not  apply  for  the 
appointment  of  a  guardian,  the  plain- 
tiff should  apply,  and  see  to  it  that  a 
guardian  is  properly  appointed,     t^ 

8.  Where  an  infant,  sued  in  a  justices' 
court,  does  not  plead  his  infancy, 
but  proves  it  on  the  trial,  the  proper 
Judgment  for  the  justice  to  render 
is  a  judgment  of  dismissal,  stating 
the  reason,  viz.  that  the  defendant 
is  an  infant,  and  that  no  guardian 
has  been  appointed.  If  he  renders 
a  judgment  against  the  defendant  it 
will  be  void.  %b 

4.  Where  such  a  judgment  of  dismissal 
is  rendered,  the  proceedings  in  that 
action  will  not  be  a  bar  to  a  second 
action.  ib 

6.  Under  section  68  of  the  Code,  which 
provides  that  "  a  justice  of  the  peace, 
on  the  demand  of  a  party  in  whose 
favor  he  ehaU  have  rendered  a  Judg- 
ment, shall  give  a  transcript  thereof, 
which  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  the  county 
*  where  the  judgment  was  rendered," 
'  and  directs  that  the  time  of  the  re- 
ceipt of  the  transcript  by  the  clerk 
shidl  be  entered  thereon,  and  entered 
in  the  docket,  and  "  from  that  time 


the  judgment  shall  be  a  judgment 
of  the  county  court,"  there  can  be 
no  judgment  in  the  county  court, 
unless  a  judgment  has  in  fact  been 
rendered  in  Uie  justice's  court.  Ste- 
vens V.  Santee^  532 

6.  If  there  has  been  no  judgment  ren- 
dered by  the  justice,  the  filing  and 
docketing  of  the  transcript  in  the 
county  clerk's  office  is  a  mere  nullity. 
The  question  is  essentially  jurisdio- 
tional.  If  it  is  not  a  judgment  in 
the  court  in  which  the  action  was 
commenced  and  tried,  it  cannot,  in 
the  nature  of  things,  be  such  in  the 
county  court.  ib 


7.  Although  such  transcript  is 
faeie  evidence,  not  only  that  the 
judgment  has  been  ren'Hered  by  the 
justice,  but  that  he  had  jurisdiction 
to  render  it,  and  when  presented  to 
the  county  clerk  properly  certified 
by  the  justice,  is  sufficient  to  au- 
thorize him  to  file  it,  and  docket  the 
judgment ;  and  the  judgment  of  the 
county  court  is  sufficiently  estab- 
lished, prima  faeie^  by  the  produ^ion 
in  evidence  of  a  duly  certified  copy 
of  the  transcript,  and  docket;  yet 
it  may  be  shown  that  the  transcript 
is  entirely  false,  or  a  forgery,  and 
that  no  such  judgment  was  ever  in 
fact  rendered  by  t£e  justice.  ib 

8.  Merely  entering  the  verdict  of  the 
jury,  in  his  docket,  by  the  justice, 
and  putting  down  the  items  of  costs 
and  adding  them  up  with  the  verdict, 
and  thus  ascertaining  the  sum  total, 
without  doing  any  thing  farther,  is 
not  rendering  a  judgment  on  such 
verdict.  Judgment  must  be  ren- 
dered, and  entered  in  some  wag^  sjb  a 
Judicial  act.  ib 

9.  The  statute  provides  that  in  all  cases 
where  a  verdict  shall  be  rendered, 
in  a  justices'  court,  "  the  justice 
shall  forthwith  render  judgment,  and 
enter  the  same  in  his  docket."  (2 
B.  S.  247,  ^  124.)  The  decision  must 
be  evidenced  by  some  official  act. 
A  decision  in  the  mind  of  the  justice, 
unless  it  is  entered  in  the  docket,  or 
in  the  minutes  of  the  trial,  is  of  do 
avail  whatever.  It  is  not  a  legal 
rendering  of  judgment,  and  will  not 
constitute  a  jud^ent,  in.law.       ib 

10.  Where,  although  it  appeared  ttom 
the  transcript  furnished  by  the  jus- 
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(ice  for  the  county  clerk,  that  judg- 
ment was  rendered  by  the  justice, 
and  entered  in  his  docket,  on  the 
day  the  verdict  was  rendered,  and 
in  his  certificate  the  justice  stated 
that  the  transcript  was  "a  correct 
transcript  from  his  docket'*  of  a 
judgment  on  record  in  his  office, 
and  of  the  whole  of  said  judgment ; 
yet,  it  appearing  from  an  examinar 
tioD  of  the  justice's  docket,  on  the 
trial,  that  there  was  no  such  entry 
therein  as  was  stated  in  the  trans- 
cript, and  that  none  such  had  ever 
been  made  there ;  the  justice  testify- 
ing thitt  he  made  the  entries  which 
appeared  upon  his  docket,  at  the 
time  the  verdict  was  rendered,  but 
was  unable  to  state  that  he  had  made 
anyentry  of  judgment,  in  his  minutes, 
or  anywhere;  Held^  that  upon  this 
evidence  the  referee  was  authorized 
to  find,  as  matter  of  fact,  that  the( 
justice  never  made  any  entry  of 
judgment  in  any  way,  and  never  ren- 
dered judgment  upon  the  verdict:   ih 

11.  A  judgment,  in  a  justice's  court,  is 
not  completed,  so  that  it  can  be  en- 

^  •  forced  by  execution,  until  it  is  en- 
tered in  the  docket,  even  where  it 
has  first  been  entered  in  the  minutes 
in  due  time.  %b 

12.  It  is  not  competent  to  prove,  by 
parol,  the  entry  of  a  judgment,  not 
upon  the  minutes  of  the  justice,  nor 
upon  his  docket.  ib 

See  BOCHBBTBB,  (OiTT   OF.) 


LANDLORD  AND  TENANT. 

Where  land  is  rented  for  a  nursery, 
the  tenant  must  remove  the  trees 
before, he  quits  possession,  on  the 
termination  of  his  lease,  or  the  title 
will  vest  in  the  owner  of  the  rever- 
sion.   Brooke  v.  QaUier,  J         196 

See  Wabtb. 


LEASE. 

1.  An  instrument,  made  since  1787, 
by  one  person  to  another,  conveying 
lands  in  fee,  in  this  state,  operates 
as  an  asbi<?nmeut  and  not  as  a  lease . 


and  hence  the  strict  relation  of  land- 
lord and  tenant  is  not  created  there- 
by.   Lyon  V.  Ghate^  18 

2.  There  is,  therefore,  no  distinction 
between  the  covenants  contained  in 
such  an  instrument  and  other  sealed 
instruments,  so  far  as  the  presump- 
tion of  payment  or  extinguishment 
is  concerned.  ih 

8.  Where,  in  an  action  upon  the  cove- 
nant to  pay  rent,  contained  in  such 
an  instrument,  executed  in  1799, 
there  was  no  evidence  to  show  that 
any  rent  had  ever  been  paid  upon 
it,  during  a  period  of  sixty-four 
years,  and  it  appeared  affirmatively 
not  only  that  the  defendant  had  not 
paid  rent  within  twenty-two  years, 
prior  to  the  commencement  of  the 
action,  but  that  the  plaintiflThad  not 
claimed  the  eame;  Hdd  that  upon 
these  facts  the  law  raised  the  pre- 
sumption that  the  cause  of  action 
had  been  released,  discharged  or 
extinguished,  and  the  plaintiff  could 
not  recover.  ib 

4.  The  presumption  of  payment,  in 
such  a  case,  will  not  be  repelled  by 
an  admission  of  the  defendant  that 
there  had  been  a  general  resistence 
and  refusal  to  pay  rent,  for  the  last 
twenty-five  years,  by  the  tenants  of 
the  manor  of  which  the  lands  in 
question  constituted  a  part  ib 


LEGISLATURE. 
See  Constitutional  Law,  4  to  8. 

LETTERS. 

On  the  2d  of  December,  1784,  the  com- 
mon council  of  New  York,  from 
gratitude  for  the  distinguished  ser- 
vices of  General  Washington,  voted 
an  address  to  him,  together  with  the 
freedom  of  the  city,  in  a  gold  box. 
At  a  subsequent  meeting  of  the 
common  council,  on  the  2d  of  May, 
1785,  the  mayor  produced  and  read 
a  letter  from  Qcen.  Washington,  in 
reply  to  the  address,  which  was 
addressed  to  the  "Honble.  The 
Mayor,  Recorder,  Aldermen  and 
Commonalty  of  the  city  of  New 
York."  By  order  of  the  commdn 
council,  the  address  and  reply  were 
published,  and  entered  upon  the 
minutes.    One  A.  was  in  possession 
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of  Che  letter  in  the  year  1884,  and 
continued  to  possess  it  until  his 
death,  in  November,  1863,  when  it 
passed  into  the  hJinds  of  his  execu- 
trix, who,  in  May,  1864,  placed  it  in 
the  hands  of  auctioneers,  by  whom 
it  was  sold,  at  auction,  to  the  de- 
fendant L.  How  A.  became  the 
possessor  of  the  letter  was  not 
shown;  nor  did  it  appear  that  any 
offer  was  made  by  L.  to  show  title, 
other  than  simple  possession.  Held  1. 
That  the  letter  was  a  particular  and 
a  peculiar  species  of  property;  and 
that  its  style,  address  and  character 
as  a  response  to  a  legislatve  ac% 
should  of  itself  be  regarded  as  hav- 
ing imparted  notice,  to  all,  that 
from  the  moment  of  its  reception 
and  recording  it  became  the  prop- 
erty of  the  corporation  to  whom  it 
was  addressed.  2.  That,  unlike 
other  personal  property,  which  ordi- 
narily possesses  but  little,  if  any, 
distinctive  mark  which  might  place 
individuals  upon  itiquiry,  this  letter, 
so  written,  in  such  terms,  and  so 
addressed,  held  A.  to  constantly 
recurring  notice  of  its  ownership  by 
the  corporation.  8.  That  the  evi- 
dence as  to  title  to  the  letter  was  of 
that  character  which  called  for  a 
finding  by  the  jury  thereon,  and 
their  finding  in  favor  of  the  plain- 
tiffs was  conclusive  between  the 
parties.  The  Mnyor^  ^.  of  the  City 
of  New  York  v.  Lent,  19 

See  EviDBNCB,  12. 
Possession,  1. 


LIMITATIONS,  STATUTE  OF. 
See  Will,  4. 

LOST  PAPERS. 
See  EviDBNCB,  12. 

LUNATIC.     ' 
See  HusBAiTD  and  Wifb. 

M 

MAINTENANCE. 

1.  Illegal  maintenance  was  repealed  or 
abrogated  by  Uie  Kevised  titututcs, 


and  does  not  now  exist  in  this  state, 
except  in  the  single  case  mentioned 
in  those  statutes.  Voorhees  v.  XhtTf  580 

t.  C.  claimed  to  have  a  demand 
against  M.  which,  being  about  to 
leave  the  state,  he  wished  to  have 
prosecuted.  It  was  thereupon  agreed 
between  the  plaintiff  and  defendant 
and  0.  that  the  latter  should  assign 
his  claim  to  the  plaintiff,  and  that 
the  defendant  should  prosecute  the 
demand  as  attorney,  in  the  plaintiff's 
name,  but  the  plaintiff  was  to  have 
no  interest  in  the  moneys  recovered. 
The  defendant  agreed  to*  pay  the 
plaintiff  |50,  whenever  the  action 
was  determined,  together  with  his 
necessary  expenses  in  attending 
court.  His  compensation  for  the 
time  spent  in  attending  court  was 
to  be  included  in  the  $50,  and  he  was 
to  be  saved  harmless  from  all  costs 
and  expenses  of  the  litigation. 
IJeld,  that  although  this  agreement, 
so  far  as  the  plaintiff  was  concerned) 
came  exactly  within  the  general 
definition  of  maintenance,  yet  that 
it  did  not  fall  within  the  condemna- 
tion of  the  statute,  and  being  in  uO . 
re.spect  contrary  to  any  existing 
law,  it  could  be  enforced.  ib 

8.  ffOd,  also,  that  the  plain ti AT,  when 
he  entered  into  this  agreement  with 
the  defendant,  was  not  guilty  of 
doing  an  illegal  act ;  and  it  waa  not 
barratry  on  his  part,  because  it  was 
but  a  single  instance,  and  that  offense 
consists  in  the  praeiice  or  habit  of 
stining  up  strife.  A 

4.  Seld,  further,  that  the  case  did  not 
fall  within  the  provisions  of  the 
Revised  Statutes  forbidding  attor- 
neys, 6lc,  buying  rights  in  action  to 
prosecute,  or  lending  or  advancing 
money,  &c.  to  procure  suits,  and 
making  all  such  acts  misdemeanors, 
and  subjecting  such  attorneys,  &€. 
to  removal  from  office;  nor  within 
the  scope  of  the  maxim  ex  turpi  causa 
non  oritur  actio,  ib 


MARRIAGE. 

1.  Where,  in  an  action  by  a  husband 
against  his  wife,  to  obtain  a  decree 
declaring  void  a  marriage  between 
them,  for  the  reason  that  the  defend- 
ant at  the  time  of  snch  marriage, 
hud  a    huiiband  Uviug,  and   from 


> 


whom  she  had  never  been  divorced, 
the  iacts  alleged  in  the  complaint 
are  undisputed,  the  marriage  be- 
tween the  parties  is  absolutely  void, 
and  no  court  can  hesitate  to  decree 
the  nullity  of  the  marriage.  Apple- 
ion  V.  Wam«r,  270 

2.  "  May  "  means  "  must,"  in  statutes 
conferring  powers  upon  courts  in 
cases  like  this.  ib 

8.  Where  the  defendant  is  not  the 
plaintiff's  wife,  and  she  admits  the 
lacts  showing  she  is  not,  and  does 
nut  claim  to  be  such,  the  power  to 
grant  a  counsel  fee  and  alimony 
should  not  be  exercised  in  her 
favor.  ib 

4.  Should  the  court  finally  determine, 
as  a  matter  of  discretion,  that  it  will 
not  decree  the  nullity  of  the  mar- 
riage, still  there  is  no  legal  marriage. 
Still  the  defendant  is  not  the  plain- 
tiif 's  wife.  This  being  clear  at  the 
commencement  of  the  controversy, 
ihe  plaiiititf  is  under  no  obligation 
to  support  the  defendant  or  to  pay 
her  counsel.  it 

MARRIED  WOMEN.* 
See  Will,  7,  8,  9, 10. 
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8.  Although  the  statute  de^)ai^  ^  v^ 
CO  very  in  ejectment  shall  b^'^oon- 
.  elusive  against  the  defendant  and  all 
persons  claiming  through  or  under 
such  party  by  title  occurring  after 
the  commencement  of  the  action," 
yet  a  person  having  notice  of  the 
action,  and  having  assumed  its  de- 
fense, will  be  deemed  the  real  party 
in  the  suit,  within  the  spirit  and  in- 
tent of  the  statute  *,  or  if  not,  he  will 
be  bound  by  the  recovery,  on  the 
ground  that  he  had  notice  of  the  suit 
and  was  called  upon  to  defend,      ib 

4.  Hence  an  action  will  lie  against 
such  person  for  the  mesne  profits, 
without  any  recovery  in  an  action  of 
ejectment  brought  against  him,      ib 

6.  If  he  is  not  concluded  by  the 
judgment  in  the  ejeetment  suit,  on 
the  ground  that  he  was  the  real 
party  defending  the  action,  and 
bound  by  the  recovery  therein,  he 
will  be  liable  for  the  rents  and 
profits,  at  common  law,  after  the 
plaintiiST  has  recovered  possession, 
where  it  appears  that  he  has  ac- 
tually received  such  rents  and 
profits.  ift 


MEMORANDUM. 
See  EviDBMOB,  1,  2,  8,  6. 

MESNE  PROFITS. 

1.  A  disseisee  of  land  cannot  maintain 
an  action  againti  the  disseisor,  or 
any  one  acting  under  him,  for  an  in- 
jury to  the  premises  while  he  is  out 
of  possession,  but  after  a  re-entry 
he  can  recover  for  any  snch  injury, 
and  for  the  rents  and  profits.  Van 
AUtyne  v.  McCarty,  826 

2.  Where  an  action  of  ejectment  is 
brouglit  against  one  in  possession  as 
tenant  of  another,  and  the  defendant 
gives  notice  of  the  suit  to  such  other 
persqp,  as  required  by  statute,  the 
latter,  in  the  absence  of  any  proof 
to  the  contrary,  will  be  deemed  to 
have  assumed  the  defense  of  the  ac- 
tion, and  will  be  concluded  by  a 
recoreiy  therein  against  the  defend- 
ant. %b 


MITIGATION  OF  DAMAGES. 
See  Slakdbb,  6,  7,  9. 

MONEY  HAD  AND  RECEIVED. 

Although,  in  general,  to  support  the 
action  for  money  had  and  received, 
it  is  necessary  to  prove  that  the  de- 
fendant actually  received  money  or 
its  equivalent,  for  the  use  of  the 
plaintiff,  yet  where  property  is  re- 
ceived as  money  the  action  will  lie, 
the  same  as  if  money  had  been  re- 
ceived.   AUm  V.  Browfiy  '  86 

MORTGAGE. 

1.  A  subsequent  party  in  interest, 
whether  by  way  of  mortgage,  lease 
or  judgment,  cannot  on  a  motion 
obtain  a  right  to  redeem  and  have 
the  property  conveyed  to  him  by  a 
purchaser.  The  only  remedy  in 
such  a  case  is  by  action  seeking  to 
enforce  such  right  to  redeem;  and 
in  such  an  action  the  righta  of  all 
other  parties  can  be  protected. 
DottfflassY.  Woodworth,  79 
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2,  Where  such  a  motion  is  made  in  a 
foreclosure  suit,  after  the  property 
has  heen  sold  and  the  deed  delivered, 
hy  lessees  for  a  term  of  years,  al- 
le^ng  that  they  were  misled  hy 
errontous  information,  all  that  can 
be  done  is  to  open  the  judgment, 
set  aside  the  sale  and  the  convey- 
ance, allow  the  lessees  to  put  in  an 
answer,  and  order  a  resale  of  the 
property.  ib 

8.  This  can  only  be  done  on  terms  of 
indemnifying  the  purchaser,  repay- 
ing to  him  the  money  paid  by  him 
on  the  purchase,  and  all  expenses 
incidental  thereto.  ib 

4.  The  purchaser,  hi  such  a  case,  should 
have  the  election  of  permitting  the 
resale,  or  of  ratifying  the  lease  to 
the  applicants ;  and  if  he  elects  to 
do  the  latter,  the  sale  should  not  be 
disturbed.  ib 

6.  It  amnst  the  proper  remedy  of  the 
lessees  is  to  claim  the  value  of  their 
lease  out  of  the  surplus,  rather  than 
by  motion  to  redeem.  ib 

6.  The  plaintiff,  being  the  assignee  of 
a  mortgage  made  by  P.  employed 
S.  an  attorney,  to  foreclose  the  same 
by  advertisement,  who  caused  a  no- 
tice of  the  sale  to  be  published,  ap- 
pointing the  8th  day  of  September, 
1866,  for  the  day  of  sale.  The  de- 
fendant, desiring  to  bid  upon  the 
property,  but  having  doubts  about 
the  legality  of  the  proceedings,  re- 
quested S.  to  adjourn  the  sale  one 
week.  S.  consented  to  this,  provided 
the  defendant  would  give  him  $100 
for  a  claim  he  had  against  tlie  mort- 
gagor's wife,  to  which  the  defendant 
assented,  and  the  sale  was  a4Joumed. 
S.  becoming  satisfied  his  proceedings 
were  not  legal,  commenced  new  pro- 
ceedings, and  appointed  December 
10,  1866,  as  the  day  of  sale;  on 
which  day  the  plaintiff  directed  S. 
to  adjourn  the  sale  two  weeks,  and 
countermanded  instructions  previ- 
ously given  to  a  third  person  to  at- 
tend the  sale,  and  bid  off  the  pre- 
mises. S.  disregarded  the  direction 
given  him,  and  sold  the  property,  on 
the  day  appointed,  to  the  defendant, 
he  being  the  highest  bidder,  for 
$2100,  subject  to  a  prior  incumbrance 
of  $671  *,  the  property  being  worth 
$4000.  Th&  defendant  had  no  know- 
ledge, at  the  time  of  the  sale,  of  any 


instructions  to  8.  to  a^jonm  the 
same.  There  was  no  agreement  be- 
tween 8.  and  the  defendant  to  share 
any  profits  arising  from  a  resale,  and 
the  $100  had  never  been  paid  by  the 
latter  to  the  former.  8.  was  irre- 
sponsible. Held,  1.  That  if  there  was 
any  fraud  in  the  matter,  for  which 
the  defendant  was  liable,  it  was  in 
procuring  8.  not  to  sell  the  premises 
on  the  day  originally  appointed ;  and 
that  the  agreement  for  the  payment 
of  the  $100,  made  in  September,  and 
the  neglect  to  sell  then,  had  no  con- 
nection with,  or  relation  to,  the  sale 
made  in  December,  upon  a  new  no- 
tice. 2.  That  assuming  that  there 
was  no  A-aud  in  the  case,  on  the 
part  of  the  defendant,  he  having 
paid  for  the  property  more  than  two  . 
thirds  of  its  value,  as  found  by  the 
referee,  and  nearly  the  full  value,  as 
estimated'  by  some  of  the  witnesses, 
tfie  hardship  was  not  so  severe  on 
the  plaintiff,  that  the  court  would 
grant  relief,  allowing  the  sale  to  stand 
as  security  for  the  money  paid  by 
the  defendant.  8.  That  the  case  was 
not  within  the  principle  laid  down 
in  Boyd  V.  Dunlap,  (1  John.  Ch,  478,) 
that  where  a  deed  is  sought  to  be 
set  ibide  as  voluntary  and  fraudu- 
lent against  creditors,  and  there  is 
not  sufficient  evidence  of  fraud  to 
induce  the  court  to  avoid  it  abso- 
lutely, but  suspicious  circumstances 
as  to  the  adequacy  of  the  considera- 
tion, and  fairness  of  the  transaction, 
the  court  will  not  set  aside  the  con- 
veyance altogether,  but  permit  it  to 
stand  as  security  for  the  sum  actually 
paid.  4.  That  8.  being  authorized 
to  make  the  sale,  employed  for  that 
purpose,  and  acthig  within  the  scppe 
of  his  authority,  and  the  defendant 
purchasing  the  premises  without 
knowledge  of  any  private  instruc- 
tions to  such  agent,  his  rights  were 
not  affected  by  the  fkct  that  such 
agent  made  the  sale  contrary  to,  and 
in  disregard  of,  the  instructions  of 
his  principal.  6.  That  it  was  not  a 
case  coming  within  the  authorities 
relating  to  client  and  attorney,  in 
which  the  court  will,  at  the  instance 
of  the  client,  relieve  him  from  some 
improper  act  of  the  attorney  j  it  not 
being  a  case  in  court,  or  a  judicial 
proceeding,  but  a  sale  under  the 
power  in  the  mortgage,  by  8.  the 
agent,  or  attorney  in  fact,  employed 
to  make  the  same.  6.  That  had  8. 
reftised  to  pay  over  the  money  re- 


ceived  on  the  sale  of  the  premises, 
the  court  would  have  entertained 
summary  proceedings  against  him, 
to  enforce  the  payment  of  the  money : 
the  employment  to  foreclose  a  mort- 
gage hy  advertisement,  being  re- 
garded as  so  connected  with  his  pro- 
fessional character  as  to  afford  the 
presumption  that  such  character 
formed,  the  ground  of  his  employ- 
ment. But  when  another  person  is 
to  be  affected,  other  principles  of  law, 
as  to  him,  are  to  be  consulted.  Leet 
▼.  MeMaster,  286 

7.  A  notice  of  sale,  on  a  statutory  fore- 
closure, need  not  specify  that  the 
mortgage  will  be  foreclosed.  ib 

See  Railroad  Coxpaitibs,  2,  8. 


MUNICIPAL  CORPORATIONS. 

1.  It  results  from  the  several  provisions 
of  the  general  statute  of  1847,  au- 
thorizing the  incorporation  of  vil- 
lages, {Lawt  of  1847,  p.  582,  ch,  426,) 
that  a  village  incorporated  there- 
under has  no  power  to  cause  side- 
walks to  be  made  or  constructed 
except  in  the  mode,  and  hf  means 
of  the  agencies,  therein  provided; 
that  the  trustees  have  no  authority 
to  construct  or  repair  sidewalks, 
until  the  electors,  by  resolution  duly 
adopted,  direct  them  to  cause  the 
work  to  be  done,  and  also  direct 
them  to  cause  money  to  be  raised 
by  tax  for  the  necessary  advances 
for  such  work;  that  the  powers  of 
the  electoi-s  over  the  subject  are 
limited;  and  that  within  the  limits 
prescribed,  their  powers  are  wholly 
discretionary.  HerrUtgton  v.  The  Vil- 
lage of  Coming,  896 

2.  Until  the  electors  have  directed  the 
work  to  be  done  and  the  money  to 
be  raised,  and  the  money  has  been 
raised,  there  is  no  fixed  and  absolute 
duty  on  the  part  of  the  trustees  to 
cause  the  work  to  be  done.  ib 

8.  It  was  not  the  intention  of  the 
statute  to  confer  upon  the  corpora- 
tion formed  under  it,  or  upon  their 
officers,  an  absolute  power  to  make, 
or  cause  to  be  made  and  kept  in  re- 
pair, sidewalks  along  their  streets, 

•  thus  involving  taxation  to  an  un. 
known  extent;  but  the  subject  is 
referred   to   the  discretion  of  the 
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electors  in  their  collective  capacity, 
who  by  their  action  may  imppse 
upon  the  trustees  the  duty  of  causmg 
any  particular  sidewalk  to  be  made 
or  repaired.  «& 

4.  The  policy  of  the  statute  is  to  pro- 
tect the  rights  of  individual  lot 
owners  against  an  undue  wielding 
of  corporate  or  official  power ;  and 
if,  in  consequence  of  its  operation, 
useful  repairs  or  constructions  aro 
sometimes  delayed  or  prevent'C^, 
whereby  an  individual  sustains  pe- 
culiar damage,  he  suffers  no  legal 
injury,  and  the  law  gives  him  no 
remedy.  ib 

6.  The  peculiar  piovisions  of  the  act 
of  1847,  prescribmg  the  only  means 
by  which  the  corporate  power  to 
make  or  repair  sidewalks  can  be 
exercised,  and  limiting  the  authority 
of  the  trustees,  and  of  the  electors 
themselves,  on  that  subject,  leave  no 
room  to  imply  a  contract  by  the  cor- 
poration to  make  sidewalks,  or  keep 
tliem  in  repair,  otherwise  than  as 
the  statute  prescribes.  ib 


6.  Where  an  iigury  to  the  plaintiff  re- 
sulted from  the  decayed  condition 
of  a  sidewalk  which  the  defendants, 
a  village  incorporated  under  the  pro- 
visions of  the  act  of  1847,  had  caused 
to  be  constructed  several  years  be- 
fore the  iiyuiy,  in  front  of  a  lot 

.  owned  by  a  non-resident ;  it  not  ap- 
pearing that  prior  to  the  injury  any 
resolution  had  been  adopted  at  a 
meeting  of  the  electors,  directing 
the  trustees  to  cause  that  particular 
sidewalk  to  be  repaired,  or  providing 
that  money  be  raised  by  tax  for  the 
necessary  advances  therefor ;  it  was 
held,  that  no  action  could  be  main- 
tained against  the  village  corpora- 
tion, for  such  injury.  ib 

7.  Eddy  aleo,  that  a  resolution  adopted 
by  the  electors  of  the  village,  prior 
to  the  ii\jury,  authorizing  the  trustees 
to  cause  sidewalks  to  be  built  and 
kept  in  repair  by  the  owners  of  lots 
"on  each  and  every  street  of  the 
village,  when  in  their  judgment  the 
good  and  welfare  of  the  inhabi- 
tants "  should  require  it,  •'  without 
any  farther  vote  of  the  pieople,"  did 
not  aid  the  plaintiff's  case ;  it  being 
of  questionable  authority  as  not 
spedf^ng  any  sidewalk  to  be  con- 
structed or  repaired,  and  if  valid  it 
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was  not  mandatory  in  respect  to  any 
particalar  sidewalk,  but  conferring  a 
general  and  purely  discretionary 
power  as  to  what  sidewalks,  if  any, 
should  be  made  or  repaired,  and  as 
to  the  time  when  the  work  should  be 
done.  ib 

8.  Section  18  of  chapter  569  of  the 
Laws  of  1864,  amending  the  general 
statute  of  1847,  so  far  as  it  relates 
to  a  fund  for  sidewalks,  refers  to 
such  sidewalks  only  as  are  directed 
to  be  made  or  repaired  pursuant  to 
the  provisions  of  section  15,  of  the 
same  act,  to  wit,  after  a  vote  by  bal- 
lot, for  the  purpose,  by  a  majority 
of  the  taxable  voters  of  the  village, 
does  not  apply  to  a  case  where  there 
is  no  evidence  that  such  a  vote  has 
been  taken.  ib 

9.  A  village  corporation  is  not  liable 
for  personal  ii\}uries  resulting  from 
the  decayed  condition  of  a  sidewalk, 
on  the  ground  that,  having  cour 
structed  the  sidewalk  originally,  it 
is  bound  to  keep  it  in  repair.  ib 

10.  The  charter  of  the  city  of  Rochester 
required  that  before  the  common 
council  should  deteimine  to  open, 
widen  or  improve  any  street,  6dc. 
the  expense  of  which,  in  whole  or  in 
part,  was  to  he  defrayed  by  a  local 
assessment,  they  should  cause  an 
estimate  thereof  to  be  made,  and 
should,  by  an  entry  in  their  minutes, 
describe  the  portion  or  part  of  the 
city  which  they  deemed  proper  to 
be  assessed  for  such  expense.  And 
that  they  should  cause  a  notice  to 
be  published,  for  a  specified  time,  in 
a  daily  newspaper,  specifying  such 
improvement,  the  estimated  expense 
thereof,  and  the  portion  or  part  of 
the  city  to  be  assessed  for  such  ex- 
pense; and  requiring  all  persons 
interested  to  attend  the  common 
council  at  the  time  appointed  in  such 
notice.  That  at  the  time  appointed  m 
eueh  notice  the  common  council  should 
proceed  to  hear  the  allegations  of 
the  owners  and  occupants  of  houses 
and  lots  situated  within  the  portion 
of  the  city  so  described,  and  after 
hearing  the  same,  should  make  such 
further  order  in  respect  to  such  im- 
provement as  they  should  deem  pro- 
per. Such  a  notice  having  been 
published,  in  respect  to  proposed 
improvements  in  an  avenue,  the  com- 
mon cotmcil,  at  the  time  appointed. 


viz.  on  the  11th  of  July,  1886,  met, 
and  without  taking  any  final  action, 
a^oumed  from  time  to  time  till^e 
22d  of  August,  1865,  when  they  pro- 
ceeded to  hear  allegations  in  relation 
to  the  proposed  improvements,  and 
adopted  an  oi-dinance  for  making 
such  improvements.  Odd  that  the 
original  notice  being  regular,  and  the 
board  having  met  at  the  time  therein 
appointed,  Uiey  had  jurisdiction  o^* 
the  proceeding,  and  could  then  hei?  r 
allegations,  if  they  wei^  to  be  made, 
or  could  adjourn^  in  their  discretion, 
to  any  other  time  specified ;  in  which 
latter  case,  tlie  proceedings  would 
be  carried  over  to  the  adjourned  day, 
to  be  then  taken  up  at  the  stage  at 
which  they  were  left  at  the  preced- 
ing meeting.  That  these  proceedings 
of  the  boanl  were  therefore  regular ; 
•  it  not  appearing  that  any  person 
who  attended  the  first  or  any  subse- 
quent meeting,  to  make  allegations, 
was  denied  an  opportunity  of  making 
them,  or  was  not  heard.  Ireland  v. 
The  CUy  of  Boeheeter,  414 

11.  By  an  amendment  of  section  164 
of  the  charter  of  the  city  of  Ro- 
chester, adopted  in  1865  it  is  pro- 
vided that  no  contract  shall  be  let 
for  making  any  public  improvement, 
at  a  price  greater  than  the  estimate 
thereof.  Hdd  that  the  amendment 
means,  simply,  that  in  contracting 
for  making  a  public  improvement, 
the  work  included  m  the  eetimate  shall 
not  be  let  at  a  higher  price  tlian  that 
specified  in  the  eslhnate.  That  it 
does  not  prohibit  the  common  coun- 
cil from  causing  other  work  to  be 
done,  in  addition  to  that  included  in 
the  estimate,  if  they  find  it  neces- 
sary, in  order  to  complete  the  im- 
provement, ib 

12.  Such  amendment  is  not  inconsis- 
tent with  section  207  of  the  charter, 
which  provides  that  if  a  greater  sum 
of  money  is  expended  in  the  im 
provement  than  was  estimated,  the 
common  council  may  direct  an  as- 
sessment to  collect  the  same.  ib 

18.  If  the  excess  of  expenditure  for  a 
given  improvement  is  not  for  work 
included  in  the  estimate,  but  is  for 
work  not  embraced  in  the  ordinance, 
the  common  council  has  authority, 
under  section  207,  to  direct  an  as- 
sessment of  money  to  meet  sncfa 
excess.  ib 
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14.  The  common  council  having  an- 
thority  to  make  an  expenditure,  for 
an  improvement  in  excess  of  the 
estimate,  in  their  discretion,  and  to 
levy  an  assessment  to  meet  it,  and 
having  passed  a  resolution  for  that 
purpose,  which  recites  the  fact  that 
an  expenditure  has  heen  made^  in 
such  improvement,  of  a  specified 
sum  in  excess  of  the  estimate,  the 
resolution  itself,  if  valid,  is  at  least 
prima  fade  evidence  of  such  expendi- 
ture, ib 

16.  Section  207  of  said  charter,  pro- 
vides that  '^  if  it  shall  appear  that 
a  greater  sum  of  money  has  heen 
expended  in  the  completion  of  such 
improvements,  than  was  estunated 
♦  *  *  the  common  council  may 
direct  the  assessment  of  the  same 
on  the  owners  and  occupants  of 
houses  and  lands  heneflted  hy  such 
improvements,  in  the  same  manner 
as  herein  directed,  and  the  same  pro- 
ceedings in  all  respects  shall  be  had 
•thereon,  and  the  eommon  eoimeil  may 
enlarge  the  territory  to  he  aeeeseed  for 
sueh  wiprovemeHte"  If  the  common 
council,  assuming  to  act  under  the 
authority  of  this  section,  i>a88  a  reso- 
*  lution  enlarging  the  territory  to  be 
assessed  for  the  excess  of  the  ex- 
pense of  the  improvement  of  an 
avenue,  beyond  the  original  estimate, 
without  noUce  to  the  owners  of  thfi 
lots  to  be  assessed  in  the  enlarged 
territory,  and  without  giving  them 
an  opportunity  to  be  heard  upon  the 
question  whether  they  are  benefited 
by  the  improvement  and  should  be 
taxed  to  deft'ay  the  expense  of  it, 
such  resolution  is  a  nullity,  as  to 
such  owners.  This  is  so  without 
reference  to  the  question  whether 
the  charter  requires  notice  to  be 
given.  It  is  in  Uie  nature  of  a  Judi- 
cial proceeding  against  such  owners, 
and  its  effect  is  to  take  their  property 
for  public  use.  ib 

16.  The  common  coundl  do  not  ac- 
quire Jurisdiction  as  to  the  owners 
and  occupants  of  lots  in  the  enlarged 
territory,  by  virtue  of  the  original 
proceeding  to  which  they  were  not 
parties.  The  proceeding  is  com- 
menced, as  to  them,  by  the  attempt 
to  enlarge  the  territory.  H 

17.  The  statute  in  question,  conferring 
upon  the  common  council  this  ex- 
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tended  authority  over  local  i 
ments,  is  a  legitimate  exercise  of  the 
taxing  power,  if  it  provides  for  no- 
tice to  those  assessed ;  but  not  other- 
wise, ib 

18.  The  want  of  notice  is  not  cured  by 
the  provisions  of  sections  207  and 
208  of  the  city  charter  declaring  ^e 
proceedings  valid  notwithstanding 
any  "  irre^arity,  omission  or  error." 
These  provisions  do  not  extend  to 
Jurisdictional  defects.  ti 

19.  The  common  council  cannot  direct 
an  assessment  for  a  deficiency,  with- 
out notice  to  those  on  whom  sudi 
assessment  will  fall,  even  though  they 
are  occupants  of  the  original  terri- 
tory, and  as  such  had  notice  of  the 
original  proceeding.  ib 

20.  Such  notice,  in  proceedings  for  a 
re-assessment,  need  not  be  in  the 
precise  form  prescribed  by  section 
164  of  the  charter.  It  is  enough 
that  the  notice  specify  the  action 
proposed  to  be  taken,  and  conform 
to  the  requirements  of  section  164, 
so  far  as  they  are  applicable  to  ^e 
case.  i^ 

21.  In  the  proceedings  for  a  re-assesa- 
ment,  no  person  can  be  heard  upon 
any  question  which  was  finally  de- 
cided in  the  original  proceeding. 
The  question  wheSier  the  improve- 
ment should  be  made  is  of  that 
nature.  So,  the  owners  and  occu- 
pants of  houses  and  lots  in  the  origi- 
nal territory,  who  were  duly  notifl^, 
and  were  decided  to  be  benefited 
by  the  improvement,  and  ordered  to 
be  assessed  for  it,  cannot  raise  again 
the  question  as  to  their  liabUity 
to  be  assessed.  But  the  question 
whether  the  work  has  cost  more  than 
the  estimate,  is  open  to  them,  as  well 
as  to  the  occupants  of  the  new  ter- 
ritory proposed  to  be  brought  in; 
and  the  latter  may  also  be  heard  in 
respect  to  the  allegation  that  they 
are  benefited  by  the  improvement 
and  ought  to  be  assessed.  ib 

22.  The  whole  policy  of  the  charter 
of  the  city  of  Bochester,  so  far  as  it 
can  be  gathered  from  the  language 
employed,  is  opposed  to  the  idea  that 
the  owners  of  lands  may  be  assessed 
for  local  improvezQeptB  without  no- 
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tioe ;  whether  the  asaessment  is  for 
the  purpose  of  raisiDg  the  original 
estimate,  or  meeting  a  deficiency; 
and  whether  the  lands  are  within  the 
original  or  the  enlarged  territory. 
Fer  J.  C.  Smith,  J.  ih 

28.  The  legislature  have  not  expressed 
themselves  in  language  which  indi- 
cates an  intention  to  exceed  their 
constitutional  powers ;  and  such  an 
intention  is  not  to  be  implied,  if  a 
different  construction  can  be  fairly 
adopted.    Fer  J.  C.  Smith,  J.        ih 

24.  If  an  assessment  is  void  as  to  per- 
sons whose  property  is  assessed,  their 
right  to  maintain  an  action  to  restrain 
the  dty  from  collecting  it,  is  clear, 
not  only  to  avoid  a  multiplicity  of 
suits,  but  also  to  remove  a  cloud 
fh>m  their  respective  titles  created 
by  the  lien  of  the  assessment.        ib 


MUTUAL  MISTAKE. 
8t$  Pabtitiov. 

N 

NEGLIGENCE. 

The  question  of  negligence  is  pecu- 
liarly a  question  of  fact  to  be  de- 
termined by  the  jury ;  and  the  case 
must  be  very  clear  which  will  justify 
the  court  in  withholding  it  fhtm  their 
consideration.     Woodm  v.  Auttin,    9 

St$  Municipal  Oobfobationb. 

TOWIMG. 

NEW  YORK,  (CITY  OF.) 

1.  The  limitation  of  four  months  withm 
which  the  commissioners  are  required 
to  complete  their  report,  contained 
in  the  act  of  1862,  does  not  apply  to 
a  proceeding  under  the  act  of  April 
24,  1866,  it  being  impracticable  pro- 
perly to  complete  such  a  work  as  is 
contemplated  by  the  latter  statute 
within  that  limitation.  MatUr  of  the 
igtplicaiion  of  the  eomimeeionert  of  the 
Central  Fork,  277 

2.  It  has  been  long  shioe  settied,  and 
the  role  has  b^n  uniformly  acted 


upon  by  this  court,  that  a  mere  orror 
of  judgment  in  the  valuation  of  pro- 
perty taken  for  a  street,  is  not  the 
subject  of  review  on  a  motion  to 
confirm  the  report,  unless  tiie  sam 
allowed  was  grossly  inadequate  and 
unequal  as  compared  with  other  valu- 
ations, or  uuless  some  wrong  prin- 
ciple was  adopted  as  to  the  amount 
allowed.  ii 

8.  Under  a  provision  in  a  statute  di- 
recting how  the  commissioners  shall 
be  appointed,  viz.  by  a  notice  speci- 
fying the  time  and  place  of  making 
Ihe  application,  and  the  nature  and 
extent  of  the  intended  improvement, 
it  is  necessary  that  the  whole  extent 
of  the  intended  opening  should  be 
stated  in  the  notice.  The  owners 
are  to  be  informed  by  it  what  prop- 
erty is  to  be  taken,  A  reference  to 
a  map  on  file  in  some  public  oflSoe 
is  not  a  compliance  with  the  stat- 
ute, a 

4.  The  fact  that  owners  have,  in  some 
cases,  appeared  before  the  commis- 
sioners and  claimed  an  allowance 
for  their  land,  cannot  give  jurisdic- 
tion if  it  is  not  acquired  in  the  mode 
prescribed  by  law.  ib 

6.  The  commissioners  must  be  con- 
fined to  the  land  which  the  notice 
describes  as  required  for  the  im- 
provement, ib 

6.  Where  a  statute  authorizing  the 
laying  out  of  a  road  or  drive  de- 
scribed it  as  a  road  or  public  drive 
running  ftom  the  northeriy  portion 
of  the  Sixth  or  Seventh  avenues, 
&^,  and  to  enter  the  Central  Park 
at,  &c.  and  to  follow  the  course  of 
the  Bloomingdale  road  below  106th 
street,  when  the  commissioners 
should  deem  such  course  advanta- 
geous, and  provided  that  they 
should  determine  the  location,  undtk^ 
courses,  windings,  &c.  of  said  road ; 
Seld  that  the  act  did  not  authorize 
the  taking  of  any  land  not  required 
for  the  drive  or  road ;  and  that  the 
latter  provision  seemed  to  prescribe 
an  uniform  width  to  the  roiui.        ih 

7.  JT^  aleo,  that  considering  the  in- 
tent of  the  statute  to  make  a  road 
of  a  uniform  width,  and  the  notice 
as  given  of  such  road,  without  re- 
ferring to  the  gores  outside  of  the 
road,  there  was  no  neoessaiy  author- 


ity  for  taking  land  outside  of  the 
lines  of  the  road  as  laid  ont.  •       tb 

8.  And  where  the  notice  not  only  did 
not  include  such  gores,  but  vir- 
tually excluded  them,  by  saying : 
"  Said  road  or  public  drive  is  of  a 
general  width  of  one  hundred  and 
fifty  feet,  as  shown  on  a  certain 
map,"  &C. ;  Seld  that  the  commis- 
sioners had  no  jurisdiction  to  take 
such  gores ;  and  that  so  far  as  they 
were  included  in  the  proceedings, 
they  were  erroneously  taken.  ib 

Set  Action,  2. 

AsSBSSMBVTg. 
CONITITUTIONAL  LaW,  1  tO  6. 


OWNBBSfflP. 

See  Lbttxbb. 
P088B8810V. 


PABTIBS. 

An  objection  that  all  the  persons 
united  in  interest  are  not  made 
plaintiff^,  must  be  set  up  in  the 
pleadings,  or   it    will    be    deemed 

.  waived.  Ireland  v.  The  City  of 
Boehester,  414 

See  Ejbctmbnt. 

JUDOXBNT. 


PARTITION. 

1.  By  a  Judgment  in  partition,  lot  No.  2 
of  the  premises  partitioned  was  set 
off  and  assigned  to  the  plaintiff  by 
ito  number,  and  by  metes  and 
bounds,  by  which  it  was  bounded 
south  by  lot  No.  8,  which  was  assign- 
ed to  McB.  under  whom  the  defend- 
ant claimed.  These  lots  were  both 
designated  on  a  map  or  allotment 
of  great  lot  No.  9,  known  as  the  third 
allotment.  In  such  Judgment  refer- 
ence was  had  to  this  map  and  allot- 
ment, but  the  Judgment  did  not 
assume  to  divide  any  of  the  lots,  or 
to  change  the  original  lines  thereof, 
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the  measurements  and  descriptions 
therein  being  simply  designed  to 
give  the  boundaries  of  the  lots  ac- 
cording to  the  original  lines  of  such 
lots  upon  the  said  third  allotment. 
The  surveyor,  in  describing  and  in 
running  the  lines  of  lot  No.  2,  made 
a  mistake  in  respect  to  the  southern 
boundary,  by  which  he  apparently 
added  a  strip  of  land,  the  whole 
length  of  said  lot,  of  about  fourteen 
rods  in  width,  to  lot  No.  8,  and 
diminished  the  size  of  lot  No.  2,  to 
that  extent.  Heidi,  That  the  plain- 
tiff was  entitled  to  the  whole  of  lot 
No.  2,  and  had  title  to  it ;  and  that 
this  error  of  the  surveyor  did  not 
affect  such  title.  2.  That  it  was 
clearly  the  intention  of  the  commis- 
sioners to  assign  the  plaintiff,  in  the 
partition,  the  whole  of  lot  No.  2, 
as  the  same  was  known  and  desig- 
nated on  the  original  map  of  the 
third  allotment  of  great  lot  No.  9 ; 
and  the  mistake  of  the  conmiis- 
sioners  was  a  mere  misdescription 
of  the  boundaries  of  said  lot,  and 
not  an  assignment  of  the  particular 
parcel  of  land  independent  of  its 
original  lines  and  its  true  boundary. 
8.  That  although,  if  possession  had 
been  taken  of  lot  No.  8,  and  it  had 
been  fenced,  used  and  occupied  up 
to  the  erroneous  line,  and  such  ad- 
verse use  had  been  acquiesced  in, 
or  such  line  recognized  as  the  true 
line,  for  the  period  of  twenty  years, 
it  would  have  become  the  legal,  fixed 
and  boundary  line  of  division  be- 
tween lots  No.  2  and  8,  by  force  of 
the  statute,  yet  as  the  erroneous 
line  ran  through  wild  land,  with  no 
clearing,  improvement  or  fence  on 
either  side  of  it,  and  there  was  no 
question  of  adverse  possession,  the 
location  of  the  line  as  made  by  the 
survey  had  about  it  none  of  the 
elements  of  a  line  located  by  the 
parties  m  paw,  where  rights  have 
been  acquired  upon  the  assumption 
that  it  is  the  true  line.  4.  That  it 
was  a  case  of  muiual  inietake,  the 
commissioners  being  the  agents  of 
both  parties,  and  the  plaintiff  having 
done  nothing  to  estop  her  from  as- 
serting her  right  to  hold  the  whole 
of  lot  No.  2,  to  the  extent  of  the  true 
southern  boundary.  5.  That  McB. 
and  the  defendant  claiming  under 
him,  could  not  hold  the  strip  of 
land  belonging  to  lot  No.  2,  it  being 
confessedly  not  a  part  of  lot  No.  8, 
and  they  never  having  been  in  pos- 
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Besfllon  of  it,  or  ezercbing  any  rights 
of  poBflession  over  it  calling  upon  the 
pUdntiff  to  assert  her  rights  in  re- 
spect to  the  disputed  territory. 
Towmmd  ▼.  Easfi,  884 

2.  Accordingly  held  that  an  action 
would  lie  hy  the  plaintiff  against  the 
defendant  for  trespass,  in  cutting 
timher  upon  the  disputed  terri- 
tory, ib 


PAETNEBSHIP. 

1.  The  plabitiff,  a  member  of  a  part- 
nership firm,  sold  out  his  interest  to 
J.  for  16000,  and  the  new  firm, 
bearing  the  same  name,  assumed 
the  company  debts.  To  secure  the 
plaintiff  for  his  liability  on  account 
of  these  debts,  J.  executed  his  bond 
to  the  plaintiff,  with  the  defendant  G.< 
as  his  surety,  by  which  they  bound 
themselves  "  to  pay  so  much  of  the 
debts  of  the  old  firm  as  the  pluntiff 
was  or  should  in  any  event  become 
liable  to  pay."  Held,  1.  That  on  the 
dissolution  of  the  old  firm  and  the 
forznation  of  the  new  one,  the  mem- 
bers of  the  new  firm  became  the 
principal  debtors,  aud,  as  between 
the  members  of  the  two  firms,  were 
primarily  liable  to  pay  the  debts  of 
the  old  firm.  2.  That  a  note,  on 
time,  given  by  the  new  firm,  to  pay 
an  old  debt,  and  accepted  by  the 
creditor,  with  knowledge  of  the 
change  of  membership,  was  a  satis- 
faction of  such  debt.  8.  That  re- 
garding the  note  as  given  in  the 
name  of  the  old  firm,  by  one  of  the 
new  members,  the  plaintiff  was  not 
liable  as  one  of  the  makers,  unless 
he  assented  to  it ;  and  if  he  did  as- 
sent, it  was  such  a  change  and  post- 
ponement of  the  originfS  debt  as  to 
discharge  the  surety.  4.  That  the 
plaintiff,  having  a  valid  defense  to 
the  note,  could  not,  without  notice 
to  the  surety,  allow  it  to  pass  into 
Judgment  against  himself,  and  then, 
by  paying  it  charge  the  surety. 
Thurier  v.  CbrMi,  216 

2.  Where  an  individual,  though  not  in 
&ct  a  member  of  a  firm,  has  held 
himself  out  to  the  plainti£b  and  to 
the  public  as  a  partner,  so  that  the 
plaintiffi  had  reason  to  believe,  and 
did  believe  he  was  a  member,  and 
on  the  fiuth  of  his  representations 
trusted  the  firm,  he  will  be  estopped 


A-om  denying  that  he  was  a  partner, 
and  liable  upon  that  ground.  Fi^ 
bard  v.  Scdtnek,  616 

.  It  is  not  necessaiy  that  he  should 
have  declared,  in  express  terms,  that 
he  was  such  partner ;  if  be  held  him- 
self out  to  be  such,  in  other  ways 
calculated  and  intended  to  induce 
the  belief  of  prudent  business  men, 
that  is  enough.  H 


PAYMENT. 

S0$  BoxD. 
Lbasx. 


PERSONAL  INJUBIEd. 

Sh  MuXICEPAL  GOBPOBATIOXg,  6,  9. 

PLEADING. 

See  COMFLAIXT. 

Slakdbb,  6|  7|  9. 

POSSESSION. 

1.  The  rule,  of  general  application, 
that  the  possession  of  personal  pro- 
perty implies  ownership,  against  the 
world,  is  exceptional  in  certain  cases. 
The  Ma^or  ^o/iheOUyef  New  York 
T.  letU,  19 

2.  Possession  and  claim  of  title  under 
an  erroneous  location,  short  of  twenty 
years,  is  not  sufficient  to  estahlish 
title  in  the  occupant,  as  against  a 
valid  paper  title ;  unless  such  loca- 
tion was  made,  and  the  possession 
under  it  has  been  continued,  under 
such  cutsumstancea  as  to  estop  the 
party  having  the  paper  title  from 
asserting  his  claim  against  such  oc- 
cupant.   Roffmt  ▼.  Tinurmmt      617 

PRACTICE. 

1.  Mere  formal  defects  in  the  rstam 
of  a  commission  vriU  not  be  regarded 
on  the  trial.  BumUj,TheWatert»m 
Bmk,  105 

2.  An  exception  to  a  single  word,  is  a 
sentence  of  the  judge's  charge,  which 
has  no  bearing  upon  any  issue,  or 
question  in  tb«  case,  will  not  b9 
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allowed  or  entertained.    Bayncr  ▼. 

IVoMfMfli  617 

See  Appbal. 
Etidbitcb. 
Yabiancb. 


PBB8UMPTI0N, 

See  E/BCTXBBT,  6,  7,  8. 
Lbabb,  2,  8,  4. 
Pboxibbobt  Notbb,  8. 


PRINCIPAL  AND  AGENT. 

1.  Where  an  agent,  appointed  to  settle 
claims  against  a  third  party,  receives 
flrom  the  debtor  promissory  notes 
for  the  amount,  payable  at  future 
periods,  which  are  perfectly  good 
and  in  fact  paid  when  due,  and 
before  maturity  sells  the  same  for 
less  than  the  face  thereof,  without 
consulting  with  or  informing  his 
principals,  and  without  making  any 
inquiries  of  parties  with  whom  funds 
have  been  deposited  for  their  pay- 
ment, and  on  being  called  upon  to 
account  denies  that  he  has  received 
any  thing  on  the  notes,  for  which 

.  he  is  liable  to  account,  such  sale  is  a 
clear  violation  of  his  duty  to  his 
principals,  and  warrants  a  finding 
that  the  sale  was  without  authority. 
JUen  V.  Brwm,  86 

2.  In  such  a  case  the  principals  can 
recover  of  the  agent  the  excess  of 
the  amount  of  the  notes  over  and 
above  the  sum  actually  paid  to  him, 
under  a  complaint  containing  allega- 
tions equivalent,  in  substance,  to  Qie 
count  for  money  had  and  received, 
to  the  whole  amount  of  the  notes,  ib 

8.  Under  such  circumstances,  the 
agent  is  liable  upon  the  ground  that 
the  notes  which  he  took  in  satisftic- 
tion  of  the  demand  of  his  principals 
being  good  and  collectable,  and  he 
having  by  his  transactions  released 
the  debtor,  and  deprived  his  princi- 
pals of  all  remedy  except  against 
himself,  he  is  to  be  treated  as  luiving 
made  himself  answerable  to  them 
for  the  full  amount  he  ought  to 
have  rficeived  from  the  debtor.       ib 

4.  An  assignment,  by  the  creditors, 
transferring,  in  terms,  to  the  as- 
signee, all  Uie  right,  title  and  interest 
of  the  assignors,  and  each  of  them, 
to  the  notes  and  the  avails  thereof. 


and  the  moneys  received  by  their 
agent  upon  the  settling  and  arrang- 
ing of  the  claims  against  the  debtor, 
passes  their  right  of  action  against 
the  agent,  for  money  had  and 
received,  to  the  full  amount  of  the 
notes.  ib 

5.  Where  such  assignment  is  absolute, 
and  valid  on  its  face,  and  transfers 
to  the  assignee  a  perfect  legal  title, 
lus  right  to  maintain  an  action  is 
not  affected  by  the  fact  that  nothing 
was  paid  for  the  assignment;  nor  by 
the  circumstance  that  one  of  the 
assignors  agreed  to  take  care  of  the 
case  and  to  save  the  assignee  from 
costs  if  he  was  unsuccessful.  ib 

6.  The  fact  that  the  principals  were 
joint  owners  of  the  original  claims 
against  the  debtor  will  not  prevent 
either  of  them  from  maintaining  an 
action  to  recover  his  share  of  the 
money  collected  thereon  by  their 
agent.  ib 


PRINCIPAL  AND  SURETY. 
See  Pabtnbbbhep,  1. 

PROHIBITION  (WRIT  OF.) 

1.  A  writ  of  prohibition  issues,  to  for- 
bid a  court  and  party  to  whom  it  is 
directed,  from  proceeding  in  any 
matter  designated,  then  pending 
before  it.  It  will  lie  to  prevent  the 
exercise  of  unauthoris^  power  by 
an  inferior  tribunal,  in  cases  where 
it  has  Jurisdiction,  as  well  as  where 
it  has  not  jurisdiction.  Matter  of 
Sweet  V.  Eulberty  812 

2.  The  writ  doee  not  issue,  of  course ; 
it  is  always  in  the  discretion  of  the 
court,  and  should  not  issue  where 
the  party  has  a  complete  and  ad- 
equate remedy  at  law.  ib 

8.  Under  a  statute  authorizing  a  cer- 
tain town  to  issue  bonds,  to  aid  in 
the  construction  of  a  railroad,  which 
provides  that  on  the  apphcation  in 
writmg  of  twelve  or  more  freehold- 
ers, it  shall  be  the  duty  of  the 
county  Judge  to  appoint,  under  his 
hand  and  seal,  three  freehdders, 
residents  of  the  town,  to  be  commis- 
sioners of  such  town,  to  carry  into 
effect  the  purposes  of  the  act,  the 
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action  of  the  county  jndge,  on  such 
application,  is  judicial.  It  is  con- 
ferred by  the  statute  upon  the  oflSce 
of  county  judge,  to  be  exercised 
under  its  seal.  The  duty  requires 
the  exercise  of  judgment  and  dis- 
cretion in  the  selection  of  commis- 
sioners ;  and  in  no  sense  is  the  act 
of  selecting  them  mimtiUrud,  ib 

4.  If  the  act  under  which  such  appli- 
cation to  the  county  jndge  is  made 
is  unconstitutional,  or  otherwise 
unauthorized,  that  officer  should  not 
be  permitted  to  proceed  under  it.  ib 


PROMISSORY  NOTES. 

1.  The  equities  of  a  party  who  lakeB 
negotiable  paper  before  maturity,  in 
good  faith,  and  pays  Ibr  it,  or  pays 
part  of  the  consideration  therefor, 
by  the  surrender  and  extinguish- 
ment of  the  note  or  other  security 
for  a  debt  due  to .  him  from  the 
assignor  or  previous  holder  of  the 
paper  transferred,  are  superior  to 
those  of  the  original  maker  or  in- 
dorser  of  such  paper.  BnmUey  ▼. 
Walker,  208 

2.  Thus  where  Y.,  the  payee  and  in- 
dorser  of  a  promissory  note  for  $200, 
made  by  the  defendant,  sold  and 
delivered  the  same,  before  maturity, 
to  G.  for  flOO  in  cash,  and  his  own 
note  for  flOO,  held  by  0.  for  a  pre- 
vious indebtedness,  at  the  same  time 
giving  his  note  for  the  interest  on 
the  note  so  surrendered,  and  G. 
tairing  such  note  made  by  the  de- 
fendant in  good  faith  and  without 
notice ;  Held  that  these  facts  brought 
the  case  within  the  decisions  in 
Stettheimer  v.  Meyer,  (33  Barb.  216,) 
and  Brown,  £x*r,  ^.  v.  Leavitt, 
(81  JV.  r.  Bep.  113,)  and  within  the 
principle  declared  in  Towng  v.  Lee, 

(2  Kern.  554;)  and  that  G.  was  a 
bona  fide  holder  of  the  note  so  pur- 
chased by  him.  %b 

8.  Where,  in  an  action  upon  a  promis- 
sory note  signed  in  the  name  of  a 
firm,  it  is  proved  that  the  body  and 
signature  are  both  in  the  defendant's 
handwriting,  and  there  is  nothing  in 
the  signature  to  indicate  that  the 
defendant  signed  the  note  as  the 
agent  of  any  other  person,  the  pre- 
sumption arises  that  he  was  one  of 
the  makers.    Vii^xitrd  v.  Boderick,  616 


4.  No  one  can  become  a  bona  JIde 
holder  of  a  promissory  note,  so  as  to 
shut  out  a  valid  defense  by  the 
maker,  when  such  holder  takes  it 
after,  by  its  terms,  money  is  past 
due  upon  it.   Newell  v.  Gregg,      263 

5.  Where  a  note  is  for  the  paymebt 
of  money  at  a  specified  time,  with 
interest  payable  annually,  the  pay- 
ment of  interest  annuallif  is  as  much 
a  part  of  the  agreement  as  the 
promise  to  pay  Uie  principal.  It  is 
a  portion  of  the  debt,  and  if,  when 
the  note  is  sold  to  a  third  person,  by 
the  payee,  a  year's  interest  is  past 
due,  the  note  is  then  dishonored,  tb 

6.  When  the  instrument  furnishes  evi- 
dence that  the  written  promise  to 
pay  has  been  broken,  a  party  taking 
the  same  takes  it  with  a  warning  that 
the  maker  may  have  some  de- 
fense, ib 

7.  Where  the  holder  of  a  promissory 
note  which  is  invalid  in  his  hands, 
by  reason  of  its  having  been  already 
paid,  wrongfully  transfers  it,  before 
maturity,  to  a  bona  Jlde  holder,  who 
enforces  payment  thereof,  an  action 
will  lie  against  such  original  holder, 
by  the  maker,  to  recover  back  the 
amount  ib 

See  PabTvbjishtp,  1. 


PULTENfiY  ESTATE. 

1.  The  act  of  the  legislature  of  this 
state,  passed  April  20,  1798,  ex- 
pressly authorized  the  conveyance 
of  lands  to  aliens,  and  made  convey- 
ances to  them  valid  to  vest  the  estate 
thereby  granted,  in  such  lUien,  "  to 
have  and  to  hold  the  same  to  his, 
her  or  their  heirs  and  assigns  for- 
ever, any  plea  of  alienism  to  the  con- 
trary notwithstanding."  (4  N.  T. 
Sua.  at  Large,  294.)  I^  Beeple  v. 
Snyder,  589 

2.  Ufader  this  statute  Sir  William  Pnl- 
teney,  who  was  an  alien,  took  and 
held  a  perfectly  valid  title  to  all 
the  lands  embraced  in  'the  deed  to 
him  fh>m  Charles  Williamson  and 
wffe,  dated  March  81,  1801;  he 
having  complied,  fully,  with  the  con- 
ditions prescribed  in  the  second  sec- 
tion of  the  aforesaid  act,  and  had  his 
conveyance  recorded,  in  the  oflBce 
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of  the  secretary  of  state,  within 
twelve  months  after  the  date  there- 
of, ib 

8.  The  complete  and  perfect  validity 
of  the  title,  in  Sir  William  Pulteney, 
has  been  often  affirmed  by  the 
courts  of  this  state ;  and  the  whole 
question  having  been  carefully  ex- 
amined, and  the  validity  of  the  title 
distinctly  affirmed,  in  the  case  of 
The  Duke  of  Cumberland  v.  Oraoee,  (7 
N,  r.  Bep,  806,)  that  decision,  by 
the  court  of  last  resort,  ought  to  put 
the  question  of  the  validity  of  such 
title  at  rest,  forever.  Per  Johk- 
SON,  J.  %b 


E 

RAILROAD  COMPANIES. 

1.  The  doctrine  that  the  rolling  stock 
of  a  railroad  company  in  all  cases  is 
to  be  considei'ed  as  personal  prop- 
erty, and  as  not  passing  under  a 
mortgage  of  the  road  and  its  appur- 
tenances, not  acceded  to.  Boyle  v. 
The  PlatUiburgh  and  Montreal  BaHroad 
Company^  45 

2.  Where  it  was  found  by  the  referee, 
and  was  conceded,  that  a  mortgage 
of  its  road  and  franchise,  executed 
by  a  railroad  company,  was  sufficient 
to  include  in  the  mortgaged  property 
the  rolling  stock,  and  the  parties  in- 
tended tbat  the  rolling  stock  and 
equipments  of  the  road  should  pass, 
as  a  part  of  the  road  and  as  neces- 
sary to  its  use;  the  object  of  the 
mortgage  being  to  provide  ftmds  for 
the  building  of  the  road  and  pre- 
paring it  for  travel,  and  the  intent 
of  the  parties  was  to  secure  the  bond- 
holders by  a  mortgage  on  the  whole 
property  in  the  road  as  used  by  the 
company  for  travel ;  Held  that  such 
a  construction  should  be  given  to  the 
instrument  as  to  include  therein  the 
rolling  stock,  although  not  expressly 
named.  lb 

3.  The  28th  section  of  the  general  rail- 
road act,  {Lowe  of  1850, />.  211,)  au- 
thorizing railroad  corporations  to 
borrow  money  for  the  building  of 
their  roads,  or  operating  them,  and 
to  mortgage  all  their  corporate  prop- 
erty and  ft-anchises  to  secure  the 
payment    thereof,    contemplates    a 


mortgage  of  all  the  property, 
whether  land,  road,  rolling  stock 
or  franchise,  and  warrants  the  con- 
clusion that  it  was  the  intent  of  the 
legishiture  that  the  whole  should  be 
included  in  one  mortgage  and 
treated  as  a  mortgage  of  l£e  road 
and  its  accessories.  Such  a  mort- 
gage need  not  be  treated  as  a  chattel 
mortgage,  and  filed  as  such,  in  order 
to  give  it  validity  as  against  judg- 
ment creditors.  %b 

4.  By  an  act  of  consolidation,  between 
railroad  companies,  it  was  agreed 
that  the  preferred  stock  should  be 
entitled  first  to  seven  per  cent  from 
the  income  of  the  consolidated  road ; 
then  the  common  stock  was  to  have 
seven  per  cent ;  then  the  preferred 
stock  was  to  have  three  per  cent 
farther;  and  afterwards  the  common 
stock  could  share  in  the  balance. 
Subsequently,  a  dividend  was  de- 
clared by  which  ten  per  cent  on  the 
amount  of  the  capital  was  awarded 
to  both  classes  of  the  stock,  but 
such  dividend  was  made  payable  in 
preferred  stock  to  the  holders  of 
preferred  stock,  and  in  common 
stock  to  the  holders  of  stock  m  that 
class.  By  this  distribution,  at  the 
then  value  of  the  stocky  the  holder 
of  a  share  of  preferred  stock  re- 
ceived stock  to  the  market  value  of 
about  |8,  and  the  holder  of  a  share 
of  common  stock  received  stock  to 
the  value  of  about  |7.  Held  that 
this  gave  to  the  holder  of  the  com- 
mon stock  all  he  had  a  right  to 
claim,  and  all  that  he  was  entitled  to 
until  the  ^vidend  of  the  preferred 
stock  amounted  to  ten  per  cent. 
And  that  whether,  therefore,  the  divi- 
dend was  estimated  in  the  nominal 
value  of  the  stock,  or  as  the  cash 
value,  there  was  no  departure  from 
the  contract  with  the  holders  of  tlie 
preferred  stock,  in  such  dividend. 
Howell  V.  The  Chieayo  and  North  JTeit- 
em  BaOroad  Company ,  878 


RECEIPT. 

See  ExPBBSB  Cohpanibb. 
Stamps. 


BECOUPBIENT. 
See  Ybndob  and  Pubchabbb,  12. 
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REDEMPTION. 

St$  MOBTOAOB,  1|  2. 

BEFBREE. 
8e0  EviDBNCB,  9. 

REFEREE'S  REPORT. 

ExceptioDS  to  the  report  of  a  referee 
should  not  be  general.  They  should 
be  specific,  and  pomt  out  the  error 
complained  of.  Loomii^.LoomU,  267 

RENT  CHARGE. 

9^  E/BCTHBBT,  10,  11. 

REVENUE  ACT. 
S$$  Ybkdob  abd  Pvbchasbb,  9, 10  11. 

ROCHESTER,  (CITY  OF.) 

1.  The  charier  of  the  city  of  Rochester, 
which  creates  three  Justices  of  the 
peace  in  said  ciiy,  to  be  elected  by 
the  le^al  voters  of  the  city,  and  pro- 
Tides  that  in  exercising  civil  jurisdic- 
tion, they  shall  be  deemed  justices 
of  the  peace  of  the  county  of  Monroe, 
and  that  the  general  laws  relating 
to  proceedings  before  justices  of  the 
peace  of  the  several  towns  in  the 
state,  shall  be  applicable  to  proceed- 
ings before  them,  does  not  violate 
the  provisions  of  section  17  of  the 
6th  article  of  the  constitution  of  this 
state,  respecting  the  mode  of  elect- 
ing justices  of  tibe  peace.  Jktwtm  v. 
JSToroM,  459 

2.  Those  provisions  relate  only  to  jus- 
tices bf  the  peace  of  towns ;  and  the 
14th  section  expressly  empowers  the 
legislature  to  establish,  in  cities,  in- 
ferior local  courts  of  civil  and  crimi- 
nal jurisdiction,  and  the  enactment 
of  the  charter  is  a  valid  exercise  of 
such  power.  ib 

8.  The  provision  of  the  charter  which 
makes  applicable  to  proceedings  be- 
fore the  city  justices,  all  the  general 
laws  of  the  state  relating  to  proceed- 
ings before  the  justices  of  the  several 
towns,  is  suflBciently  comprehensive 


to  embrace  subsequent  aa  well  as 
prior  enactments.  ^ 

4.  The  law  extending  the  juriadiction 
of  justices,  in  actions  on  contract, 
to  1200,  {Lawt  of  1861,  eh,  158,) 
having  been  passed  on  the  same  day 
as  the  charter  of  the  city,  it  is  to  be 
presumed  that,  in  enacting  it,  the 
legislature  had  in  view  the  provision 
of  the  charter  above  referred  to. 
The  effbct  of  the  two  enactments, 
read  together,  (as  they  should  be,) 
is  to  extend  the  jurisdiction  of  the 
justices  of  the  peace  of  the  city  of 
Rochester.  ib 

5.  The  act  of  1861,  extending  the  juris- 
diction of  justices  of  the  peace  is  not 
Yoid  as  being  in  violation  of  the 
provisions  of  the  constitution  respect- 
ing the  right  of  trial  by  jury.  (  Omd, 
art,  1,  (2.)  t» 

6.  There  is  nothing  in  the  constitution 
which  prohibits  the  legislature  from 
enlarging  the  jurisdiction  of  justices' 
courts  in  the  mode  contemplated  by 
that  act  a 

7.  Such  increase  of  jurisdiction  is  not 
obnoxious  to  the  constitutional  pro- 
vision referred  to,  by  reason  of  the 
circumstance  that  it  transfers  a  class 
of  cases  from  courts  of  record  where 
Juries  are  composed  of  twelve  men, 
to  justices'  courts  in  which  they  con- 
sist of  six.  The  right  of  trial  by  jury 
remains  unimpaired,  in  each  court,  ih 

8h  Dedication. 

mubioifal  cobpobatiohs. 


s 

SALE. 
See  Ybbdob  abd  Pi7bcha.bbb. 

SET  OFF. 
See  Bbokeb. 

SHERIFF. 

1.  The  official  character  of  an  indi- 
vidual as  sheriff  in  another  state, 
and  a  bench  warrant  issued  to  him 
as  such  sheriff  upon  an  indictment 
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found  in  that  state,  will  not  anthorize 
him  to  arrest  the  person  named 
tlierein  within  this  state  and  carry 
him  beyond  its  boundaries.  In  re- 
spect to  those  acts  he  is  to  be  treated 
as  a  private  person  acting  without 
legal  process.  MaitdevUU  ▼.  Ouem- 
Hy,  99 

2.  Under  section  248  of  the  Code  of 
Procedure,  which  provides  that  the 
sheriff  shali  be  entitled  to  poundage 
upon  the  amount  paid  on  the  "  set- 
tlement "  of  an  attachment  suit,  the 
sheriff  is  entitled  to  poundage  where 
an  arrangement  is  made  by  which 
the  defendants  agree  to  pay  certain 
drafts  if  the  suit  shall  be  discon- 
tinued, and  this  is  done,  and  the 
money  paid.  FrUehard  v.  Th9  Bank 
tfOaUfomm,  184 


SIDEWALKS. 

8^  MUVXOIFAL  OORPOBATIOHS. 

SLANDER. 

1.  If  words  are  spoken  of  a  person 
charging  him,  in  express  terms,  with 
the  crime  of  peijury,  they  are  action- 
able without  proof  of  any  extrinsic 
facts  to  show  their  meaning.  Such 
words  necessarily  import  that  the 
person  charged  has  sworn  falsely 
upon  a  material  point,  in  a  judicial 
proceeding  before  a  court  or  officer 
of  competent  Jurisdiction.  Kern  v. 
Tounley,  886 

2.  So  if  the  words  tittered,  although  not 
charging  perjury  in  express  terms, 
neeetMorily  imply  that  offense.  ib 

8.  In  like  manner,  if  the  words  used 
to  express  the  charge,  are  such,  in 
the  sense  in  which  they  would  natu- 
rally be  understood,  as  to  convey  to 
the  minds  as  those  to  whom  they 
are  addressed,  the  impression  that 
the  plaintiff  has  committed  perjury, 
and  that  the  defendant  intended  to 
be  so  understood  by  those  who  heard 
him,  such  words  will,  of  themselves, 
warrant  a  verdict  for  the  plaintiff,  in 
case  the  Jury  find  that  they  were 
uttered  with  the  intention  above 
stated,  and  were  so  understood,     ib 

4.  The  defendant,  on  being  reminded 
by  the  plaintiff  of  a  law  suit  which 


he,  (the  defendant,)  had  recently 
lost,  said,  "  Tes,  your  fidse  swearing 
at  that  trial."  Being  told  that  he 
had  better  not  accuse  the  plaintiff, 
again,  of  swearing  false,  he  said: 
"  Any  man  who  professed  to  be  a 
Christian,  as  you  do,  and  went  into 
the  box  and  swore  di^  as  you  did, 
at  that  trial,  had  better  Join  the 
church  once  more,"  dbc.  The  charge 
of  swearing  false,  in  the  suit,  was 
^  repeated  five  or  six  times.  The  de- 
fendant also  said  that  "  The  folks 
who  belonged  to  the  church  and 
built  tall  steeples  thought  they 
could  swear  fieJse,  or  do  any  thing 
they  had  a  mind  to."  ifd^  that  the 
slander  admitted  that  a  suit  was 
pending,  and  it  was  to  be  intended 
that  what  the  plaintiff  swore  to  was 
material;  and  that  the  words  were 
sufficient  to  warrant  a  finding  in 
fiivor  of  the  plaintiff,  without  proof 
that  the  suit  was  in  a  court  of  com- 
petent jurisdiction,  or  that  the  plain- 
ti^  swore*  falsely  with  a  corrupt 
intent  ib 

6.  In  an  action  for  slanderous  words, 
imputing  to  the  plaintiff  the  crime 
of  perjury,  the  defendant  alleged  in 
his  answer,  and  offered  to  prove  on 
the  trial,  that  in  a  certain  action 
theretofbre  pending  before  a  Justice 
of  the  peace,  the  plaintiff  was  sworn 
as  a  witness,  and  gave  testimony 
material  to  the  issue,  which  was 
untrue;  and 'that  whatever  the  de- 
fendant said  of  the  plaintiff,  had 
exclusive  reference  to  such  testi- 
mony. Hdd^  that  the  matter  thus 
pleaded  and  offered  to  be  proved, 
was  clearly  insufficient  as  a  Jastifl- 
cation,  because  it  did  not  contain  an 
averment  ihat  the  plaintiff  knew  the 
testimony  given  by  him  to  be  false, 
or  that  he  testified  corruptly.  The 
averment  in  the  answer  might  be 
true,  and  yet  the  plaintiff  be  inno- 
cent of  the  crime  of  peijury.  OorUm 
V.  JSM^,  476 

6.  Held,  <rfM>,  that  the  offer  was  equally 
insufllcient  for  tlie  purpose  of  miti- 
gating damages ;  mitigating  circum- 
stances being  those  which  tend  to 
disprove  malice.  And  that  although 
the  circumstances  set  out  in  the 
answer  might  have  had  a  tendency 
to  induce  in  the  mind  of  the  de- 
fendant a  belief  that  the  plainUff  had 
committed  peijury,  yet  that  fhct  not 
being  alleged  in  the  answer,  the  tes- 
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timony  was  properly  exdaded,  when 
offered  in  mitigation.  ib 

7.  In  pleading  circnmstances,  which 
are  claimed  to  be  proper  in  miti- 
gation of  damages,  for  the  reason 
that  they  indac«l  the  defendant  to 
belioTe  that  the  charge  made  by  him 
was  true,  the  fact  of  such  belief, 
and  that  it  was  so  induced,  is  an 
essential  one,  and  should  be  dis- 
tinctly alleged.  t} 

8.  But  such  an  averment  would  be  im- 
proper in  an  answer  setting  up  a 
Justification.  Such  an  answer  neces- 
sarily insists  upon  the  truth  of  the 
charge,  and  it  must  allege  fitcts 
showing  that  the  plaintiff  is  guilty 
of  the  offense  or  disreputable  con- 
duct imputed  to  him.  Fer  J.  C. 
SmTH,  J.  a 


9.  An  answer  in  mitigation  impliedly 
admits  that  the  charge  was  un- 
founded, but  denies  that  it  was  made 
maliciously ;  and  when  such  answer 
undertakes  to  set  up  that  the  charge 
was  made  in  a  belief  of  its  truth,  it 
must  allege,  not  ouly  circumstances 
tending  to  produce  such  belief,  but 
also  the  fact  that  such  belief,  so  pro- 
duced, existed  in  the  mind  of  the 
defendant  when  he  made  the  charge. 
F^  J.  C.  Smith,  J.  H 

10.  Words  imputing  to  a  mechanic 
want  of  slcill  or  knowledge  in  his 
craft,  are  actionable  p^r  m,  if  they 
are  clearly  shown  to  have  been 
spoken  with  reference  to  the  plain- 
tiflf's  occupation,  and  the  employ- 
ment is  one  requiring  peculiar 
knowledge  and  skill.  Fiizgeratd  v. 
FMJMd,  484 

11.  In  this  respect  the  authorities 
recognize  no  distinction  between  a 
learned  profession  and  a  mechanical 
trade ;  and  manifestly  there  is  none, 
in  principle.    Fer  J.  C.  Smith,  J.  H 

12.  Thus,  to  utter  words  charging  one 
who  is  a  mason  by  trade  and  occu- 
pation, with  gross  want  of  skill, 
knowledge  and  capacity  in  his  craft, 
and  to  say,  of  and  concerning  him 
and  his  trade,  "that  he  was  no 
mechanic;  that  he  could  not  make 
a  good  wall,  or  do  a  good  Job  of 
plfwtering;  that  he  was  no  work- 
man; and  that  he  was  a  botch  "  is 
actionable  j^M.  ib 


SPECIFIC  PEBFOMANCE. 
8m  Gift. 

STABiPS. 

A  receipt,  such  as  is  usually  given  by 
express  companies  for  goods  deliv- 
ered to  them  for  transportation,  is 
not  subject  to  any  stamp  duty,  but 
is  covered  by  the  exception  in  the 
act  of  congress  of  1865.  Better  v. 
DuiMiarv,  69 

STATUTES. 

Ss$  Covstitutional  Law,  1,  9,  10. 
Hotel  Kbbpibb. 
MairicipAL  CoBPOBATioirg,  1,  4,  5, 
8,11. 

Naw  ToRK,  (CiTT  OF,)  1. 

Pdltbnbt  Estatb. 

ROCHESTBR,  (CiTT  OF.) 

YbNDOB  AND  PUBCHASBB,  9, 10,  U. 

STREETS. 

Set  Absbiskbhts. 

Constitutional  Law. 

Dbdication. 

Municipal  Cobpobatiobb. 


SUPREME  COURT. 

S$e  JUBISDIOTION. 

SURPLUS  MONEYS. 
Se$  Wills,  9. 


TAXES  AND  TAXATION. 

1.  A  resident  of  this  state  is  not  liable 
to  be  assessed  and  taxed  here,  for 
his  capital  invested  in  loans  in  other 
states  upon  securities  taken  and  held 
in  those  states,  by  his  agents.  Thi 
FecpU  ex  rtL  Jefferatm  v.  Otard/Mr^  352 

2.  Whether  the  owner  of  property  thus 
situated  is  liable  to  be  assessed  here, 
for  it,  depends  upon  the  question 
whether  it  can  be  properly  and  legally 
held  to  be  within  this  state,  at  the 
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time  of  the  assessment.  As  such 
property  has  no  actual  location  or 
Mim  within  this  state,  notwithstand- 
ing the  owner  resides  here,  it  is  not 
subject  to  taxation.  ib 

Su  MUVIOIPAL  CORI^OBATIOHS. 


TOWINa. 

1.  The  owners  of  a  steamboat  em- 
ployed in  the  business  of  towing 
boats,  for  hire,  are  not  conmion  car- 
riers, and  hence  not  insurers.  But 
they  are  liable  if  guilty  of  gross 
carelessness,  if  not  for  a  fiulure  to 
exercise  ordinary  care  in  the  manage- 
ment of  the  steamer  and  the  boats 
towed.     Wbodm  y.  Amtm,  9 

2.  A  proTision  in  a  contract  for  towing, 
that  the  boats  shall  be  towed  "  at 
the  risic  of  the  master  and  owner  " 
of  such  boat,  refers  to  the  perils  of 
navigation,  simply,  and  cannot  pro- 
perly be  construed  to  excuse  the 
negligence  of  the  proprietors  of  the 
towing  vessel,  or  those  in  charge 
thereof.  ib 

8.  Parties  undertaking  to  tow  a  boat 
A-om  one  place  to  another  are  bound 
to  do  80,  unless  prevented  by  causes 
to  which  at  least  gross  negligence 
on  their  part  does  not  contribute,  ib 

4.  The  defendant  agreed  to  tow  the 
plaintiff's  boat  from  Albany  to  New 
York.  After  proceeding  about  four 
miles,  the  defendants'  hawser  broke, 
and  set  the  plaintiff's  boat,  with 
others,  adrift,  which  floated  down 
the  river  some  fourteen  miles,  with- 
out any  attempt  to  ^gain  it  There 
was  no  explanation  offered  in  respect 
to  the  strength  of  the  hawser;  or 
the  immediate  cause  of  its  breaking ; 
or  in  regard  to  the  management  of 
the  steamer;  or  why  an  effort  was 
not  made  to  again  take  t^e  plaintiff's 
boat  in  tow,  although  there  was 
evidence  to  the  effect  that  there  was 
no  difficulty  in  the  steamer  t^ing 
the  entire  tow  through  to  New  York. 
In  an  action  against  Mie  defendants 
for  damages  occasioned  by  their  neg- 
ligence ;  Held  that  the  plaintiff  was 
improperly  nonsuited.  ^ 


TOWNS. 
See  CoHSTiTUTioHAL  Law,  8,  9,  10. 


UNDERTAKING. 
^  Claim  avd  Dblxybbt. 


VARIANCE. 

Where  there  is  a  variance  between  the 
complaint  and  the  proof,  in. regard 
to  the  time  of  delivery  and  accept- 
ance of  property,  which  has  not 
misled  the  defendant,  the  court  in 
the  exerdse  of  its  discretion,  may 
direct  the  jury  to  find  the  fact  ac- 
cording to  the  evidence.  Babbett  v. 
Ttnmf,  466 


VENDOR  AND  PURCHASER. 

1.  Of  Bed  EetaU, 

1.  When  the  time  of  payment  has  been 
extended  with  the  assent  of  the 
vendor,  and  no  certain  time  fixed 
when  payment  will  be  required,  the 
vendor  cannot  afterwards  forfeit  the 
contract  by  requiring  immediate  pay- 
ment, ]t>ut  the  vendee  is  entitled  to  a 
reasonable  time  after  notice,  to  make 
his  payment  OytKe  v.  La  Fontain,  186 

2.  It  eeenu  that  the  vendor  may  deprive 
himself  of  the  right  to  exact  a  for- 
feiture by  afterwards  refusing  pay- 
ment upon  another  and  untenable 
ground.  ib 

2.  Cf  ChatieU. 

8.  On  a  sale  of  a  quantity  of  wood,  the 
purchaser,  after  he  had  drawn  away 
two  loads;  and  while  in  the  act  of 
drawing  away  a  third,  discovered  that 
the  <[uality  of  a  portion  of  it  was 
different  from  what  the  contract 
called  for;  Held  that  he  could  not 
rescind  the  contract  of  sale,  except 
by  restoring,  or  offering  to  restore, 
what  he  had  received  under  it. 
Woodruff  V.  Feterton,  252 

4.  On  an  executory  contract  of  sale, 
the  vendee,  if  he  keeps  the  article, 
may,  it  eeeme,  recoup  his  damages, 
in  case  of  fhiud,  but  not  for  breach 
of  contract  ib 

6.  A  delivery  by  a  vendor,  to  a  speci- 
fied carrier,  of  the  goods  purchased, 


716  INDEX. 

fai  pnratMnoe  of  the  yerbal  order  and 
direction  of  the  purchaser,  is  in  law, 
a  delivery  to  the  latter,  and  ipto  facto 
an  acceptance  by  him  of  the  prop- 
rty.     Gim  y.  WhUaktrt  461 

6.  The  parties  made  a  parol  agreement 
at  Rochester,  for  the  sale  and  deliv- 
ery by  the  plaintifEB  to  the  defendant 
of  a  clover  machine,  of  the  value  of 
1875.  At  the  time  when  the  agree- 
ment was  made,  a  machine  of  the 
value  and  description  of  the  one 
mentioned  therein  was  completed, 
and  pointed  out  to  the  defendant, 
who  directed  the  plaintiffs  to  ship 
said  machine  by  the  New  Tork  Cen- 
tral Railroad  to  8.  at  Penn  Yan. 
The  machine  was  so  shipped,  and 
received  by  8.  and  was  retained  by 
him  with  the  knowledge  of  the  de- 
fendant, and  was  not  returned  to 
the  plaintiflb.  Hddy  that  these  ftcto 
were  conclusive,  and  sustained  the 
conclusion  of  the  referee  that  as  be- 
tween the  vendors  and  vendee,  the 
latter  accepted  the  property.  tb 

7.  EM,  aUo,  that  the  rights  of  the  par- 
ties were  fixed  by  the  delivery  of 
the  machine  to  the  carrier,  pursuant 
to  the  directions  of  the  defendant, 
and  that  the  title  thereby  passed  to 
hhn.  And  that  a  letter,  subse- 
quently written  by  the  defendant, 
repudiating  the  agreement  iMid  coun- 
termanding the  Older  for  the  mar 
chine,  was  ineffectual  as  a  counter- 
mand, ib 


8.  That  in  the  absence  of  ftaud,  or  of 
evidence  showing  that  the  machine 
was  not  the  same  he  selected,  or  that 
it  was  not  in  as  good  condition  at 
the  time  of  delivery,  as  it  was  at  the 
time  of  selection,  the  purchaser  had 
no  right  to  return  it,  after  it  was  de- 
liver^ to  the  carrier.  That  the  case 
was  the  same,  in  that  respect,  as  if 
the  delivery  had  been  to  himself  per- 
sonally, ib 

9.  Under  section  97  of  the  act  of  con- 
gress, passed  June  80,  1864,  "to 
provide  ways  and  means  for  the  sup- 
port of  the  government,  and  for 
other  purposes,"  (18  U,  S,  Stat,  at 
Largt^  p.  270,)  which  provides  "  that 
every  person,  firm  or  corporation 
who*^  shall  have  made  any  contract 
prior  to  the  passage  of  this  act,  and 
without  other  provision  therein  for 
the  payment  of  duties  imposed  by 


law  enacted  subsequent  thereto, 
upon  articles  to  be  delivered  under 
such  contract,  is  hereby  authorized 
and  empowered  to  add  to  the  price 
thereof  so  much  money  as  will  be 
equivalent  to  the  duty  so  subse- 
quently imposed  on  said  articles,  and 
not  primarily  paid  by  the  vendee, 
and  shall  be  entitled  by  virtue  hereof, 
to  be  paid,  and  to  sue  for  and  re- 
cover the  same  accordingly,"  pre- 
payment of  the  duty  by  the  vendor 
is  not  a  requisite  to  his  claim  Cb 
recover  the  same  of  the  vendee,  in 
an  action  brought  for  the  price  of 
the  goods  sold.   BalAHt  v.  Yotmg,  466 

10.  By  section  94  of  that  act,  the 
manufacturer  is  made  liable  pri- 
marily for  the  payment  of  the  tax ; 
and  this  liability  makes  his  claim 
against  the  vendee  as  complete  as  if 
he  had  actually  paid.  The  effect 
of  section  97  is  to  cast  this  liabitity, 
ultimately,  upon  the  party  pur- 
chasing of  the  manufacturer.         A 

11.  The  law  merely  adds  to  the  cer- 
tainty of  collection,  and  la  but  one 
of  the  means  which  congress  had 
power  to  adopt,  to  accomplish  the 
end  designed.  t6 

12.  The  plaintifib,  on  the  8d  of  Janu- 
ary, 1867,  wrote  to  the  defendants, 
at  M.  offering  to  sell  them  one  hun- 
dred barrels  of  apples,  delivered  in 
the  railroad  cars  at  Havana  depot 
for  $8.60  per  barrel,  stating  the  kind 
of  apples  and  their  condition.  The 
apples  were  to  be  shipped  imme- 
diately, and  for  the  price  the  plain- 
tiffs were  to  draw  on  the  defendants 
at  sight  The  defendants  replied  by 
letter,  that  if  the  apples  were  of  good 
sise,  fair  and  sound,  the  plaintiff^ 
might  ship  them  at  once.  On  the 
10th  of  January,  the  plaintiff^  ship- 
ped one  hundred  barrels  of  apples 
on  the  ears,  directed  to  the  defend- 
ants at  M.;  the  defendants  not  being 
present  at  the  time  of  shipment,  to 
receive  the  apples,  nor  seeing  them 
until  they  arrived  at  M.  They  were 
received  by  the  defendants,  at  M.  on 
the  12th  of  January.  On  opening 
and  assorting  them,  eighty-two  bar- 
rels were  found  to  be  merchanta- 
ble, and  eighteen  barrels  rotten  and 
worthless.  On  the  15th  of  January, 
before  the  assorting  was  completed, 
the  defendants  sent  the  plaintiflb  a 
check  for  a  part  of  the  price.     After 
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they  had  completed  the  assortiogi 
they  sent  the  plaintifQs  a  check  for 
the  halanoe  of  ibe  price  of  the  eighty- 
two  barrels  of  sound  apples,  ai^d  re- 
fused to  pay  for  the  eighteen  barrels 
found  to  be  unsound.  The  plaintiff^ 
returned  the  checks,  and  brought  an 
action  to  recover  the  price  of  the 
whole  consignment  Held  1.  That 
the  defendants  not  haWng  been 
present  to  receive  or  accept  the  ap- 
ples when  delivered  on  the  cars,  and 
they  not  having  paid  for,  received  or 
accepted  them  until  they  arrived  at 
M.  it  was  a  case,  not  of  sale  and  de- 
livery with  warranty,  but  an  execu- 
tory contract  to  seU  and  deliver  one 
hundred  barrels  of  good  and  mer- 
chantable apples.  £  That  the  de- 
fendants having  received  the  ap- 
ples, and  not  having  rescinded  the 
contract,  on  examination  and  dis- 
covery of  the  defects,  by  a  return, 
or  an  offer  to  return  the  property, 
or  giving  notice  of  their  refusal  to 
receive  the  same,  and  that  the  ap- 
ples were  subject  to  the  plaintifib' 
order,  had  waived  the  alleged  de- 
fects ;  and  their  right  to  recoup  the 
damages  arising  therefrom,  did  not 
survive  such  acceptance.  8.  That 
the  defendants  did  more  than  this ; 
they  affirmed  the  contract  and  their 
acceptance  of  the  apples  thereunder, 
by  a  tender  of  payment  for  the  ap- 
ples which  they  conceded  to  be  good. 
4.  That  there  having  been  no  de- 
livery with  a  warranty,  it  was  not  a 
case  that  should  have  been  submitr 
tisd  to  the  jury  on  the  questions  con- 
nected with  the  recoupment;  and 
the  court  was  right  in  ordering  a 
verdict  for  the  pl^ntifb.  Weaver  v. 
Wiener,  688 

See  AOBBBKBVT. 
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WABEHOUSEMEN. 

1.  Warehousemen  are  bound,  like  all 
bailees  who  receive  a  benefit  from 
the  bailment  of  goods,  to  exercise 


ordinary  care  and  diligence,  and  are 
responsible  only  for  ordinary  neglect. 
TUeworth  v.  Wwmegar,  148 

2.  The  basis  of  the  claim  against  a 
warehouseman  for  neglect  in  the 
care  of  goods,  is  that  he  is  in  pos- 
session of  the  goods  as  a  depositary 
for  hire.  It  is  in  respect  to  this 
right  to  receive  compensation  for 
storage,  that  he  is  liable  for  injury 
to  the  goods,  or  their  loss  in  conse- 
quence of,  or  arising  from,  his 
neglect.  ib 

8.  A  carrier  of  goods  by  canal,  when 
within  about  a  mile  and  a  half  of 
the  place  of  delivery,  with  the 
goods,  presented  the  biU  of  lading  to 
Sie  warehouseman  to  whose  care 
the  goods  were  consigned,  and  in- 
formed him  that  his  boat  could  pro- 
ceed no  further,  on  account  of  the 
ice  in  the  canal,  and  requested  the 
warehouseman  to  pay  his  charges 
for  freight.  The  latter  thereupon 
paid  such  charges,  and  gave  a 
receipt  on  the  shipping  bill,  for  the 
goods,  and  the  boat  was  left  in  the 
charge  of  a  third  person.  Subse- 
quently the  owner  paid  the  ware- 
houseman his  charges  on  the  prop- 
erty, and  his  advances  to  the  carrier 
for  freight  The  goods,  while  re- 
maining on  the  boat,  were  damaged 
by  water.  Hetd,  that  when  the 
warehouseman's  charges  and  ad- 
vances for  freight  were  paid  by  the 
owner,  the  latter  was  entitled  to 
take  immediate  possession  and  con- 
trol of  the  goods,  and  they  were  not, 
after  that  time,  subject  to  any  lien 
or  claim  of  the  warehouseman  for' 
storage,  or  other  services,  nor  was  he 
liable  for  any  loss  or  damage  hap- 
pening to  such  goods.  -    ib 

4.  BMy  altOf  that  there  was  no  consid- 
eration for  any  contract  by  the 
warehouseman  to  take  care  of  the 
goods,  and  none  could  be  implied. 
That  there  was  no  duty,  on  his  part, 
to  take  care  of  the  property,  because 
there  was  no  assumpsit  to  pay  for 
such  care,  and  no  lien  in  his  favor 
could  exist  upon  property  remain- 
hig  in  the  possession  of  the  car- 
rier, ib 
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WASTE. 


1.  Although  the  common  law  doctrine 
of  wMte  is  not,  in  its  strictness, 
applicable  to  the  condition  of  things 
in  this  coantry,  such  a  cutting  of 
trees  or  timber  by  a  tenant  as  will 
work  a  permanent  icgury  to  the  free- 
hold or  inheritance,  in  the  absence 
of  any  specific  leave  or  license  to 
cut  such  trees  or  timber  is  wattes  for 
which  an  action  will  lie,  in  equity, 
for  the  prevention  of  such  ii\jury, 
by  injunction,  before  it  is  com- 
mitted, or  at  law,  for  the  recovery 
of  damages,  by  the  remainder-man, 
after  the  iqjury  is  done.  MeCoff  v. 
JFait,  225 

2.  Whether  the  cutting  of  trees  and 
timber  in  any  case  is  such  an  injury 
to  the  inheritance,  or  not,  is  neces- 
sarily a  question  of  fact  for  the  jury, 
or  the  court,  when  the  action  is  tried 
by  the  court,  without  a  jury.         ib 


WILL. 

I.  XuUi  of  Comtruetim, 

1.  When  a  will  recognisses  the  ancestor 
as  living,  and  makes  a  devise  to  his 
heirs,  00  nomi'iM,  this  shows  that  the 
term  is  not  used  in  its  strict  sense, 
but  as  meaning  the  heirs  apparent 
of  the  ancestor  named.  VamwrtdaU 
V.  Van  Leventtr,  187 

2.  CoHstruetion  of  mpariieular  eatet. 

.  2.  A  testator,  after  directing  the  pay- 
ment of  his  debts,  by  the  second  and 
third  clauses  of  his  will,  gave  to  his 
wife  all  his  personal  property,  and 
all  his  real  estate  during  her  lifetime. 
By  the  fourth,  fifth  and  sixth  clauses 
he  gave  and  bequeathed  to  the  "legal 
heirs  "  of  his  brother  A.,  deceased, 
and  to  the  "  legal  heirs  "  of  his  sister 
M.,  deceased,  and  to  the  "  heirs  "  of 
his  brother-in-law,  W.  Y.,  all  his  real 
estate  at  the  death  of  his  (the  testsr 
tor's)  wife  "to  be  divided  equally 
between  each  of  the  heirs  above 
named,"  after  the  decease  of  his  said 
wife.  The  testator  died  without 
issue,  and  his  wife  afterwards  died. 
W.  V.  was  still  living.  The  testator's 
wife  was  a  sister  of  W.  V.,  the  father 
of  the  defendants,  and  the  latter, 
upon  the  death  of  their  father  would 
be  his  heirs  at  law.    In  an  action 


for  the  construcUon  of  such  will; 
Heldtiiai  the  real  estate. mentioned 
in  the  will  belonged  to,  and  was 
owned  in  common  by  the  parties  to 
the  suit,  and  that  each  of  the  twelve 
plaintiff  and  the  two  defendants 
was  entitled  to  oUe  fourteenth  there- 
of. Held,  aito,  that  the  intent  of  the 
testator  was  to  give  to  his  wife  his 
real  estate  during  her  life,  and  after 
her  disease  to  give  the  same  in  equal 
portions  to  the  three  classes  of  per- 
sons who  should  be  heirs  of  his 
brother  A.,  of  his  sister,  M.,  and  of 
his  brother-in-law  W.  V. ;  the  words 
"  heirs,"  so  far  as  related  to  the  heirs 
of  W.  y.  being  used  as  synonymous 
with  okUdrm;  and  in  respect  to  the 
heirs  of  A.  and  M.  there  was  no  con- 
tingency in  respect  to  the  persons  to 
take,  and  the  estate  would  vest  im- 
mediately upon  the  death  of  the 
testator.  VannortdaU  v.  Van  Dewn- 
ter,  187 

8.  A  testator,  by  his  will,  gave  and 
bequeathed  to  his  executors,  |1200, 
to  be  taken  from  any  f^mds  belong- 
ing to  his  estate,  directing  them  to 
invest  the  same  in  the  purchase  of 
a  dwelling  house  and  lot,  sudi  as 
should  be  selected  by  his  wife,  and 
gave  her  the  use  of  such  house  and 
lot  for  life.  And  he  directed  his 
executors,  after  her  death,  to  sell 
the  same,  and  pay  over  the  proceeds 
of  the  sale,  in  equal  shares,  to  the 
plaintiff  and  a  missionary  society. 
This,  together  with  other  provisions 
of  the  will  for  his  wife,  the  testator 
declared  to  be  upon  the  condition 
that  she  should  accept  the  same  in 
lien  of  dower,  thirds  or  other  share 
of  his  estate.  The  wife  survived  the 
testator  about  a  month,  and  died 
before  the  probate  of  the  will,  and 
without  having  elected  to  accept  the 
provisions  thereof  for  her  benefit,  in 
lieu  of  dower,  &c. ;  and  the  execu- 
tors did  not  purchase  any  house  and 
lot  under  the  trust.  Hddj  that  the 
plaintiffs  became  entitled,  absolu- 
tely and  unconditionally,  to  one  half 
of  the  fund  of  $1200  given  to  the 
executors  in  trust,  upon  the  death 
of  the  widow  t>f  the  testator,  pay- 
able at  the  expiration  of  one  year 
next  after  the  issuing  of  the  letters 
testamentary.  Tht  Amtnean  BiiU 
Society  V.  Hobardt  552 

4.  Sdd,  aUo,  that  the  plahitifBi  took, 
as  legatees,  merely,  the  bequest,  dia- 
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charged  from  the  incumhrance  of 
the  trust.  That  their  right  to  one 
half  the  contemplated  fund  was  a 
Tested  right  from  the  beginning,  or, 
in  any  event,  at  the  death  of  Uie 
widow.  That  an  action  in  the  nature 
of  a  legal  action,  to  recover  the 
legacy,  could  have  been  maintained 
at  the  end  of  a  year  from  the  grant- 
ing of  letters;  and  that,  as  more 
than  six  years  had  elapsed  since  the 
expiration  of  the  year,  before  the 
action  was  conunenced,  the  claim 
was  barred  by  the  statute  of  limitar 
tions.  %b 

6.  A  testator,  by  the  third  clause  of 
his  will,  deviseid  and  directed  as  fol- 
lows: ''Whatever  advances  I  have 
made  to  any  of  my  children,  or  to 
the  husbands  of  any  of  my  children, 
for  which  any  receipts  or  other  evi- 
dences of  indebtedness  may  be 
found  among  my  papers  after  my 
decease,  I  hereby  give  and  devise  to 
my  said  children,  to  each  one  the  ad- 
vance made  to  each;  my  intention 
being  by  this  that  such  receipt  or 
other  evidence  of  indebtedness,  shall 
not  be  collected  or  enforced  against 
'hem,  or  either  of  them,  who  may 
liave  signed  the  same,  but  that  the 
same  be  given  up  to  that  one  of 
my  children,  who  may  have  in  per- 
son, or  whose  husband  may  bive 
signed  the  same,  the  receipt  or  other 
evidence  as  aforesaid  of  each  to 
each."  Hddj  that  the  entire  tenor 
and  scope  of  the  clause,  showed 
clearly  that  Uie  testator  had  in  view 
not  gifts  and  advancements  pre- 
viously made  as  such,  but  advances 
only,  in  the  nature  of  loans,  and  for 
which  he  held  vouchers  whereby  the 
claims  could  be  enforced.  And  that 
it  embraced,  under  the  terra  "evi- 
dence of  indebtedness,"  a  mortgage 
given  by  one  of  the  testator's  chil- 
dren with  her  husband,  for  money 
borrowed  of  the  testator.  Choie  v. 
Bwmg,  697 

6.  Hdd,  aho^  that  the  mortgage  pur- 
porting on  its  face  to  be  given  in 
''  consideration  of  the  sum  of  $2166, 
to  them  [the  mortgagors]  duly 
paid,"  and  reciting,  in  the  condition, 
that  "  this  grant  is  intended  as  a  se- 
curity for  the  payment  of  $2166, 
payable  in  one  year  fh)m  the  date 
hereof,  with  interest,  which  payment, 
if  duly  made,  will  render  this  oon- 
Teyance  void,"  it  was  of  itself  evi- 


dence, upon  the  trial,  not  only  of 
the  indebtedness,  but  also  of  the 
default  in  payment ;  and  was  Uiere- 
fore  the  identical  thing  described  in 
the  third  clause  of  the  will— an  evi- 
dence of  indebtedness  for  "ad- 
vances;" and  could  not  be  en- 
forced, t^ 

8.   Cf  Marritd  Womm, 

7.  Married  women  being  permitted  by 
the  act  of  1849,  {ck.  875,)  to  make 
wills  devising  real  and  personal 
estate,  the  same  statute  which  pro- 
tects the  after-born  children  of  their 
husbands  from  wills  made  by  such 
husbands,  also  protects  the  children 
of  married  women  Arom  wills  made 
by  their  mothers  previous  to  the 
birth  of  such  children.  Fkmnur  v. 
Murray,  201 

8.  Hence  children  bom  after  the 
making  of  a  will,  and  not  provided 
for  and  not  mentioned  therein,  are 
to  succeed  as  in  case  of  the  intestacy 
of  the  parent  making  such  will, 
whether  father  or  mother.  ib 

9.  Accordingly,  where  a  married  wo- 
men, in  1861,  being  then  childless, 
made  a  will  devising  real  and  per- 
sonal estate  to  her  husband,  and 
afterwards  had  a  child  born,  who 
survived  her ;  it  u>tu  hdd  that  such 
child,  after  her  mother's  death,  was 
entitled  to  surplus  moneys  arising 
fh>m  the  sale  under  a  foreclosure, 
of  the  real  estate  devised,  subject  to 
the  husband's  life  estate  as  tenant 
by  the  curtesy.  ib 

10.  The  provision  of  the  Revised  Stat- 
utes declaring  that  "  a  will  executed 
by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent 
marriage,"  is  not  repealed  by  impli- 
cation by  the  acts  of  1848,  1849  and 
1860,  for  the  more  effectual  protec- 
tion of  the  property  of  married 
women,  but  is  still  in  force.  Loomit 
V.  Loomis,  267 


4.  Froof  of  Bxteulitm, 

11.  No  unvarying  rule,  as  to  the 
amount  of  proof  necessary  to  estab- 
lish the  execution  of  a  will  can  be 
laid  down  which  is  to  control  every 
case,  as  the  circumstances  of  each 
case  must  difbr  fh>m  any  other. 
Henoe  it  becomes  the  duty  of  the 
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court  to  ascertain,  from  all  the  facts 
and  drccunstanoes,  whether  the  in- 
strument oflfbred  is  established  with 
reasonable  certainty,  and  if  it  is,  to 
receive  the  same,   kider  t.  X^^,  260 

12.  Where  all  the  three  subscribing 
witnesses  to  a  will  ezecated  since 
the  Revised  Statutes  took  effect  are 
dead,  proof  of  the  signatures  of  two 
of  them,  with  a  perfect  attestation 
clause,    and    other    circumstances 


toiding  to  fiiTor  the  piobabilitj  that 
the  will  is  genuine,  are  sufBdent, 
after  a  great  lapse  of  time,  to  jos- 
Uty  the  reoepton  of  the  will  as  en- 
dence,  without  proof  of  the  signsr 
tures  of  one  of  the  subecribiiDg 
witnesses  and  the  testatrix.  A 
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